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NAMES  OP  THE  JUDGES,  ike, 


DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


OP  THE    COURT   OP   APPEALS. 

Hon.  STEVENSON  ARCHER,  Chief  Judge. 

Hon.  THOMAS  BEALE  DORSET,  Judge. 

Hon.  E.  F.  CHAMBERS,  Judge. 

Hon.  ARA  SPENCE,  Judge. 

Hon.  ALEXANDER  C.  MAGRUDER,  Judge. 

Hon,  ROBERT  N.  MARTIN,  Judge. 

OP   THE    COURT   OP    CHANCERY. 
Hon.  THEODORICK  BLAND,  Chancellor. 
OP  THE   COUNTY    COURTS. 
First  Judicial  Dibtriot — St,  Mary's^  Charles  and  Prince  George's  counties. 
Hon.  ALEXANDER  C.  MAGRUDER,  Chief  Judge. 
Hon.  EDMUND  KEY,  Associate  Judge. 
Hon.  CLEMENT  DORSEY,      do. 

Skoond  Judicial  District — Cecil,  Kent,  Queen  Anne  and  Talbot  counties. 
Hon.  E.  F.  CHAMBERS,  Chief  Judge. 
Hon.  PHILEMON  B.  HOPPER,  Associate  Judge. 
Hon.  JOHN  B.  ECCLESTON,  do. 

Third  Judicial  District — CaUert,  Anne  Arundel^  Montgomery  and  Carroll 

counties. 

Hon.  THOMAS  BEALE  DORSEY,  Chief  Judge. 
Hon.  THOMAS  H.  WILKINSON,  Associate  Judge. 
Hon.  NICHOLAS  BREWER,  do. 
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FouKTH  Judicial  DirmicT — Caroline,  Dorehestert  Somerset  and  Woreeeter 

countios. 

Hon.  ARA  SPENCE,  Chief  Judge. 
Hon.  WILLIAM  TINGLE,  AsBociate  Judge. 
Hon.  BRICE  J.  GOLDSBOROUGH,  do. 
FuTH  Judicial  District — Frederick,  Washington  and  Allegany  counties. 

Hon.  ROBERT  N.  MARTIN,  Chief  Judge, 

Hon.  RICHARD  H.  MARSHALL,  Associate  Judge. 

Hon.  THOMAS  BUCHANAN,  do. 

Sixth  Judicial  District — Baltinwre  and  Harford  counties. 
Hon.  STEVENSON  ARCHER,  Chief  Judge. 
Hon.  JOHN  PURVIANCE,  Associate  Judge. 
Hon.  JOHN  C.  Li  GRAND,  Associate  Judge. 

OF  BALTIMORE    CITY   COURT. 

Hon.  NICHOLAS  BRICE,  Chief  Judge. 

Hon.  ALEXANDER  NISBET,  Associate  Judge. 

Hon.  W.  G.  D.  WORTHINGTON,  do. 

ATTORNEY   GENERAL. 

GEORGE  R.  RICHARDSON,  Esquire,  (vice  Jobiah  Batlst,  Esquire, 
resigned,)  took  the  oath  of  office  in  this  court,  on  the  35th  June  1845. 
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CASES 

ARGUED  AND   DETERMINED 


IN  THE 


COURT    OF    APPEALS 


MARYLAND. 


June  Term,  1846. 

Wm.  Burton,  ex-parte. — G.  H.  Brice  vs.  The  State. — 
C,  C.  Jameson  vs.  The  State.— C.  C.  Jameson  vs.  The 
State. — June  1845. 

Under  the  act  of  1844,  ch.  280,  the  bonds  of  tnistees,  ezecaton,  and  adminia- 
tratora,  conditioned  for  the  faithful  performance  of  their  official  duties,  are 
not  required  to  be  stamped. 

Neither  is  a  check  of  a  bank  in  this  State,  upon  a  bank  in  another  State,  at 
sight,  or  otherwise,  nor  a  certificate  of  deposite  given  by  a  bank. 

The  terms,  "bonds  and  obligations*'  in  that  act,  are  to  be  confined  to  such 
as  are  given  for  the  payment  of  money. 

The  banks  of  this  State  are  secured  in  the  privilege  of  issuing  checks,  bills 
of  exchange,  and  certificates  of  deposite. 

The  original  charters  of  the  **old  banks,**  as  they  are  termed,  will  expire  on 
the  10th  March  1846. 

Under  the  act  of  1844,  ch.  280,  a  mortgrago,  without  a  covenant  to  pay  the 
debt  secured ;  a  lease  on  which  is  reserved  a  rent  in  money,  or  in  specifics ; 
an  assignment  of  property,  in  consideration  of  an  annuity,  to  be  paid  by 
the  grantee  for  the  life  of  the  grantor ;  an  order  or  drafl  not  sold,  nor 
intended  to  be  put  into  circulation,  but  made  solely  to  obtain  possession  by 
the  party  of  his  own  funds,  are  not  required  to  be  stamped. 

A  mortgage  with  a  covenant,  to  pay  the  debt  secured ;  a  due  bill,  or  written 
acknowledgment  of  indebtedness  to  a  certain  extent ;  an  account  stated, 
signed  by  the  parties,  or  by  the  party  to  be  charged,  as  evidence  of  debt, 
aro  required  to  be  stamped. 

1        V.3 
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2  CASES  IN  THE  COURT  OF  APPEALS 

Burton  et  aL  v€.  The  State. 

Appeals,  &c. 

The  Jrst  of  these  appeab  was  from  the  Orphans  court  of 
Baltimore  county,  and  arose  upon  the  application  of  William 
Bvrtony  for  letters  of  administration  on  the  estate  of  Ephraim 
Sims.  The  court  had  adjudged  that  the  applicant  was  enti- 
tled to  letters ;  he  then  tendered  a  bond  with  securities  satisfac- 
tory to  the  court,  and  offered  to  take  the  oaths  of  office,  but  as 
the  bond  was  not  stampedy  according  to  the  act  of  1844,  ch. 
280,  the  court,  on  that  ground  alone,  refused  to  approve  of  it ; 
Burton  appealed  to  this  court. 

The  second  was  a  writ  of  error  to  BcUtvmore  city  court,  sued 
out  by  G.  H.  Brice,  against  whom  proceedings  had  been 
instituted  for  unlawfully  signing,  sealing,  and  delivering  an 
unstamped  bond  in  the  penalty  of  $2000,  with  condition  well 
and  faithfully  to  perform  a  trust  reposed  in  him  for  the  sale  of 
certain  real  property  by  Baltimore  county  court,  sitting  as  a 
court  of  equity. 

The  third  case  arose  upon  the  following  unstamped  check : 

"Bank  op  Baltimore,  Baltimore^  June  2ndy  1845. 

"No.  2755.— Cashier  of  the  Manhattan  Cb.,  N.  York.  Pay 
to  the  order  of  Jas.  H.  McCuUoh,  Pres't,  one  thousand  dollars. 

$1000.  C.  C.  Jameson,  Cash'r.'* 

The  fourth  was  upon  an  unstamped  certificate  of  deposite, 
viz: 

"Certificate  of  Deposit,  Bank  of  Baltimore. 

$1000.        Bank  op  Baltimore,  June  2nd  1845. 

Dr.  J.  H.  McCuUoh  has  credit  at  the  Bank  of  Baltimore , 
for  one  thousand  dollars,  subject  to  his  order  on  the  return  of 
this  certificate,  deposited  by  himself. 

No.  705.  C.  C.  Jameson,  Cash'r." 

Brice  and  Jameson  filed  a  general  demurrer  to  these  proceed- 
ings, and  the  City  court  rendered  judgment  for  the  State. 

The  act  of  1844,  ch.  280,  enacts,  "there  shall  be  levied, 
collected,  and  paid,  the  sevei-al  stamp  duties  following,  viz  :  for 
every  piece  of  paper  &c.,  upon  which  shall  be  printed  or  writ- 
ten, any  or  either  of  the  instruments  following,  to  wit:  on  any 
bond,  obligation,  single  bill  or  promissory  note,  or  notes,  made 
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Burton  et  al,  vs.  The  State. 


or  executed  in  this  State^  above  $100;  and  not  made  or  issued 
by  any  incorporated  bank ;  and  on  any  foreign  or  inland  bill  of 
exchange^  or  other  evidence  of  debt,  whedier  endorsed  or  odier- 
wise,  and  whether  made  or  issued  by  any  incorporated  institu- 
tion, individual  or  firm,  according  to  the  following  scale,"  &c. 

These  causes  were  argued  together,  before  Archer,  C.  J., 
Dorset,  Chambers,  Magruder,  and  Martin,  J. 

By  S.  J.  Donaldson  for  the  appellees,  cited  Hug/ies  vs. 
Kingy  2  Serg.  and  LoWj  322.  Jones  and  Hirst  vs.  Simpsotiy 
9  /S.  and  Low,  99.     1  KevU  Com.,  461 .    Faw  vs.  MarsteUery 

2  Cranchy  10.  Brig  Aurora  vs.  The  U.  States,  7  Cranch, 
382.  2  Step.  N.  P.,  1241.  Armandale  vs.  Pattison,  9  B. 
and  Cres.j  919.  Bowen  vs.  Ashley y  4  Boss,  and  PvUy  274, 
278,  279. 

Richardson,  Att'y  General,  1  Starkie  Repy  322.  Davis 
vs.  Ostrandery  1  John.  Casesy  106.  Somerset  vs.  Dighton, 
12  Mass.  384.  Head  vs.  Providence  Insu.  Co.,  2  Oranchy 
127.  7  Mass.y  624.  Pearce  vs.  Atwoody  13  Mass.y  343. 
Byrne  vs.  Crouminshieldy  1  Pick.y  261.  1  Whart.  Dig.y 
708.  Co.  Lit.y  172,  a.  Bartletty  et  al.  vs.  Kings  Exrs.y 
12  Mass.y    645.      EUis  vs.   Paige y  et  al.y  \   Picky  46. 

3  A.  and  Ames  on  Corp.y  3.     Providence  Bank  vs.  Pittmany 

4  Peter y  614. 

R.  Johnson,  in  reply,  cited  Preston  vs.  Browdery  1  Wheat,  y 
116.     Colder  and  Wife  vs.  Btdl  and  Wifey  3  DaOaSy  386. 

Magruder,  J.,  delivered  his  opinion  as  follows: 
These  several  cases,  although  they  present  different  ques- 
tions, have  been  argued  together,  and  will  be  disposed  of  at 
the  same  lime.    All  of  them  arise  under  the  act  of  Assembly 
of  1844,  chap.  280. 

With  respect  to  one  of  the  appeals  by  G.  H.  BricSy  the 
court  below  erred,  in  deciding  that  the  bond  tendered  required 
a  stamp.  It  is  a  bond  with  a  collateral  condition,  and  no 
bonds  of  that  description  are  required  by  the  act  of  Assembly 
to  be  stamped.  It  is  true  that  such  bonds,  like  others,  are 
obligations,  but  they  do  not  oblige  the  obligors  to  pay  any  sum 
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of  money.  They  are  token  to  secure  the  performance  of  some 
duty,  not  the  pajrment  of  money.  It  is  impossible  therefore  to 
tell,  upon  which  of  the  stamps  mentioned  in  the  law,  official  or 
other  bonds,  for  the  performance  of  any  duty,  are  to  be  written, 
or  to  say  that  they  are  obligated  to  pay  above  one  hundred  dol- 
lars. It  is  true  that  there  is  a  sum  of  money  mentioned  in  these 
bonds,  but  this  is  mentioned  as  the  penalty ;  and  the  penalty,  at 
the  time  of  the  execution  of  the  bond,  is  not  a  debt.  If  it  was, 
then,  a  bcHid  given  for  the  payment  of  money  due,  would  require 
a  larger  stamp  than  a  single,  or  even  penal  bill,  for  the  same 
debt.  If  the  bond  had  been  received,  and  either  of  the  obligors 
had  died,  it  would  have  been  no  voucher  or  proof  of  a  claim 
against  his  estate.  If  a  suit  was  instituted  upon  such  a  bond, 
in  order  to  sustain  the  action,  other  proof  than  that  of  the  exe- 
cution and  delivery  of  the  bond  would  be  necessary.  In  addi- 
tion to  this  it  would  have  been  necessary  to  prove  a  breach  of 
the  condition  of  the  bond,  which,  of  course,  must  have  been 
committed  subsequendy  to  its  execution,  and  then,  not  the 
penalty,  but  damages  for  the  alleged  breach  of  the  condition, 
(to  be  ascertained  by  a  jury,)  would  be  recovered. 

A  recognizance  taken  in  or  out  of  court,  for  the  appearance 
of  a  person,  is  an  obligation,  just  as  much  as  the  bond  in  this 
case ;  yet  surely  it  will  not  be  said,  that  a  recognizance  must 
be  written  on  a  stamp. 

Formerly,  indeed,  on  the  forfeiture  of  a  bond  the  whole 
penalty  was  recoverable,  but  not  until  there  had  been  a  breach 
of  the  condition.  Upon  a  bond  conditioned  for  the  payment 
of  rent,  the  penal  sum  could  not  be  recovered,  or  claimed, 
until  the  rent  was  due ;  and  upon  a  bond  given  by  an  admin- 
istrator, no  suit  can  be  brought  until  the  administrator  has 
done,  or  omitted  to  do  some  act,  which  is  a  breach  of  the  con- 
dition. 

A  mortgage  mentions  a  sum  of  money  to  be  due  by  the 
mortgagor  to  the  mortgagee,  but  still  it  is  not  an  obligation  to 
pay  the  money,  but  merely  a  conveyance  of  property  to  secure 
its  payment.  "  No  action  of  covenant  will  lie  on  the  proviso  or 
condition  in  the  mortgage ;  and  the  remedy  of  the  mortgagee 
for  non-payment  of  the  money,  according  to  the  proviso, 
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would  seem  to  be  confined  to  the  land  where  the  mortgage  ia 
without  any  express  covenant  or  separate  instrument. ' '  4  Kenty 
139.  But  if  the  mortgage  contains  a  covenant  to  pay  the 
debt,  then  it  must  be  on  a  stamp  ;  not  because  it  is  a  mortgage, 
but  because  besides  a  mortgage,  it  is  an  obligation  to  pay  a 
certain  sum  of  money. 

If  there  be  an  express  covenant  to  pay  the  debt,  a  stamp  is 
requisite,  although  the  mortgage  has  a  bond  or  note  for  the 
payment  of  the  same,  and  on  stamped  paper.  This  is  be- 
cause the  law  requires  that  every  obligation,  (if  the  sum 
exceeds  one  hundred  dollars,)  shall  be  written  upon  a  stamp ; 
and  does  not  make  in  favor  of  a  creditor,  who  is  about  to  take  a 
covenant  in  addition  to  a  bond,  the  same  exception  which  is 
made  in  the  case  of  more  than  one  bill  of  exchange.  These 
remarks  are  designed  to  show,  what  obligations  must  be  written 
upon  stamped  paper;  and  that  no  obligation  like  the  one  in  this 
record,  need  to  be  stamped.  The  same  is  to  be  said  of  the 
trustee's  bond. 

In  one  other  of  the  cases,  it  was  claimed  in  behalf  of  the 
State,  that  foreign  bills  of  exchange,  though  issued  by  a  bank 
of  Baltimorey  must  be  upon  stamped  paper.  This  claim  is 
resisted,  not  upon  the  ground  that  the  act  of  the  last  session 
does  not  require  such  biUs  of  exchange  to  be  wriUen  upon  a 
stamp,  (it  must  be  admitted  that  it  does,)  but,  because  the 
legislature  had  not  the  power  to  enact  such  a  law.  It  is  insisted, 
that  the  l^isture  has  parted  with  the  power  thus  to  tax  (as  it  is 
called,)  the  banks  of  Btdtimore :  and  if  not  all  of  them,  certain 
banks  of  that  city,  of  which  the  bank  that  issued  the  bill  of 
exchange,  in  the  record,  is  one. 

We  are  then  to  decide  a  grave  and  solemn  question  indeed. 
We  are  asked  to  say,  that  while  the  power  of  our  legislature  to 
require  of  its  citizens  to  use  a  stamp,  when  executing  instru- 
ments of  this  description,  ccmnot  be  controverted,  there  are, 
among  us,  banking  institutions  deriving  from  the  legislature 
their  very  existence,  and  all  their  powers,  which  may  disregard 
and  disobey  the  law ;  although  it  requires  of  them  nothing 
more  than  it  requires  of  every  one  of  its  citizens. 
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It  need  not  be  remarked,  that  when  the  judicial  department 
of  the  government  is  required  to  pronounce  an  act  of  the  legis- 
lature to  be  unconstitutional^  it  must  not  be  because  the  judges 
have  doubts^  even  serious  doubts,  about  the  constitutionality  of 
the  act ;  even  doubts,  which  would  have  constrained  them,  if 
they  had  been  members  of  the  legislature,  to  vote  against  the 
bill.  ^^To  authorize  this  court,  (said  Judge  Patterson,  4 
Dal.  161,)  to  pronounce  any  law  to  be  void,  it  must  be  a  clear 
unequivocal  breach  of  the  constitution:  not  a  doubtful  and 
argumentative  imphcation." — "  I  will  never  decide  any  law  to 
be  void,  but  in  a  clear  case,"  was  the  language  of  Mr.  Jus- 
tice Chas€y  3rd  Dallas,  386.  This  is,  in  truth,  more  than 
merely  a  question,  whether  an  act  of  the  l^islatmre  is  consti- 
tutional. It  forces  upon  us  the  question,  whether  past  legisla- 
tion has  not  taken  from  those  who  succeed  to  its  powers  and 
duties,  the  power  for  providing  for  the  wants  of  the  State,  by 
just,  because  equal  taxation?  It  is  alleged  that  this  has  been 
done,  and  that  the  proof  of  it  is  to  be  found  in  various  acts  of 
the  General  Assembly  in  1821,  and  1834,  and  1836 ;  and  even 
anterior  to  all  the  laws  of  those  sessions,  to  which  reference  has 
been  given  to  us. 

In  the  first  place,  we  are  told,  that  they  all  possess  it, 
because  in  granting  to  them  their  chaiters,  and  the  privileges 
thereby  conferred  on  them,  the  legislature  secured  to  them 
the  privilege  not  claimed  by  them. 

Of  those  who  undertake  to  maintain  the  affirmative  of  this 
proposition,  it  might  be  requiied,  carefully  to  examine  the 
various  charters,  and  to  be  sure  that  the  power  which  is  claimed 
for  all,  has  been  expressly  granted  to  all.  For,  surely,  it  will 
not  be  pretended,  that  the  mere  act  of  incorporating  a  company, 
with  an  avowal  in  the  act  of  incorporation,  that  the  company 
is  incorporated  for  banking  purposes  and  with  banking  privi- 
l^es,  would  confer  upon  them  the  right,  or  rather  the  exemp- 
tion, which  they  now  claim.  But  according  to  the  view  which 
I  have  taken  of  this  subject,  it  is  not  necessary  for  me  to  exa- 
mine all  these  charters,  and  to  ascertain  what  privileges  given 
to  one,  has  not  been  conferred  upon  others.  Let  it  be 
assumed,  that  the  legislature  in  bestowing  ^ individuality^ ^ 
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on  these  associations,  have  granted  to  them  all>  a  right  to  deal 
in  every  article,  and  to  employ  their  funds  in  every  way,  in 
which  any  citizen  may,  still  the  question  remains,  how  do 
they  in  virtue  of  their  charters  acquire  a  rights  not  only  to  deal 
in  bills  of  exchange,  (this  many,  if  not  all  of  them,  possess, 
as  every  citizen  of  the  State  possesses  it,)  but  to  be  exempted 
from  all  obligation  to  use  stamps,  as  required  by  the  act  of 
Assembly,  when  they  make  a  foreign  bill  of  exchange?  The 
law,  it  is  said,  imposes  ^^a  tax  or  burthen '^  upon  them,  or 
rather,  on  one  of  their  privil^es.  This  will  admit  of  doubt : 
but  granting  it  to  be  true,  it  proves  nothing  in  favor  of  these 
institutions,  unless  there  can  be  found  in  their  charters  an 
exemption  from  the  use  of  the  stamps,  whenever  others  are 
commanded  to  use  them.  The  question,  let  it  be  kept  in 
remembrance,  is  not  whether  the  State  has  granted  the  privi- 
l^e  without  limitation,  to  deal  in  bills  of  exchange,  but 
whether  the  State  has  surrendered  to  them  a  particular  portion 
of  the  taxing  power? 

In  the  case  of  the  Providence  Bank  against  Billings  and 
PiUmany  4  Peters ^  661,  Chief  Justice  Mca-shxM  in  delivering 
the  opinion  of  the  court,  said :  ^^  that  the  taxing  power  is  of  vital 
importance ;  that  it  is  essential  to  the  existence  of  government ; 
are  truths  which  it  cannot  be  necessary  to  reaffirm.  They  are 
acknowledged  and  asserted  by  all.  It  would  seem  that  the 
relinquishment  of  such  a  power  is  never  to  be  assumed.  We 
will  not  say  that  a  State  may  not  relinquish  it ;  thai  a  conside- 
ration sufficiently  valuable  to  induce  a  partial  release  of  it, 
may  not  exist ;  but  as  the  whole  community  is  interested  in 
retaining  it  undiminished,  that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed,  in  a  case  in 
which  the  delibereUe  purpose  of  the  State  to  abandon  it,  does 
not  appear.  ♦  ♦  ♦  ♦  A  company  may  be  incorporated  for  the 
purpose  of  trading  in  goods  as  well  as  in  money.  If  the  policy 
of  a  State  should  lead  to  the  imposition  of  a  tax  on  incor- 
porated companies,  could  those  which  might  be  incoi-porated, 
claim  an  exemption  in  virtue  of  a  charter  which  does  rwt 
indicate  such  an  intention.  The  tune  may  come,  when  a 
duty  may  be  imposed  on  manufactures ;  would  an  incorpo- 
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rated  company  be  excepted  from  this  duty,  as  the  mere  conse- 
quence of  its  charterV^ 

Again,  page  663 :  "  The  power  of  legislation,  and  conse- 
quently of  taxation,  operates  on  all  the  persons  and  property 
belonging  to  the  body  politic.  This  is  an  original  principle 
which  has  its  foundation  in  society  itself.  It  is  granted  by  all 
for  the  benefit  of  all.  It  resides  in  the  government  as  apart 
of  itself  and  need  not  be  reserved  when  property  of  any 
description,  or  the  right  to  use  it  in  any  manner  is  granted  to 
indimduals  or  corporations.  However  absolute  the  right  of  an 
individual  may  be,  it  is  still  in  the  nature  of  that  right,  that  it 
must  bear  a  portion  of  the  public  burthens,  and  that  portion 
must  be  determined  by  the  legislature.** 

In  the  same  case,  much  may  be  found,  which  conclusively 
demonstrates,  that  incorporated  banks,  no  matter  what  property 
they  may  be  authorized  to  hold ;  no  matter  with  what  powers 
they  may  be  cloathed,  unless  their  charters  shall  express  the 
exception,  are  no  more  exempted  from  taxation,  than  an  unin- 
corporated company,  and,  of  course,  individuals  are,  when 
carrying  on  the  same  business.  '^A  mere  private  corporation 
engaged  in  its  own  business,  would  certainly  be  subject  to  the 
taxing  power  of  the  State,  as  any  individual  would  be.*' 

Much  of  false  conclusion  upon  subjects  of  this  kind  seems 
to  have  been  produced,  by  appl)dng  the  reasoning  of  the  court, 
in  the  case  of  McOuUoh  against  tlve  State  of  Maryland^  to 
private  banks,  created  by  the  State,  and  taxed  by  the  State 
which  created  them.  The  rights  of  these  institutions,  are  not 
more  sacred  and  inviolable  than  those  of  individuals.  All  that 
banks,  when  a  charter  has  been  granted  to  them,  can  claim, 
(and  to  this  they  have  an  unquestionable  claim,)  is,  that  they 
shall  not  be  compelled  to  bear  more  than  their  just  proportions 
of  the  burthens,  which  the  wants  of  the  State  ought  to  impose 
upon  all  within  its  territorial  jurisdiction;  that  exemptions 
granted  to  them,  in  express  terms,  be  regarded,  as  are  similar 
grants  to  individuals.  For  what,  after  all,  is  a  bank  charter? 
Some  seem  to  regard  it,  as  a  grant  of  nothing  but  franchises 
of  royal  prerogatives.  Not  so  was  it  understood  by  the  learned 
judge,  from  whose  opinion  I  liave  already  borrowed  so  freely. 
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individualitj/y  on  a  collective  and  changing  body  of  men.  This 
capacity  is  always  given  to  such  a  body.  Any  privileges,  which 
may  exempt  it  from  the  burthens,  common  to  individuals,  do 
not  flow  necessarily  from  the  charter,  but  must  be  expressed  in 
it,  or  they  do  not  exist. ^^  In  this  case  an  attempt  was  made 
by  a  bank,  to  get  rid  of  a  tax  which  was  imposed  subsequently 
to  the  grant  of  its  charter.  Of  a  similar  attempt  made  in  Mas- 
sachusettSy  we  have  a  report  in  12  Mass.  ReportSy  262  ;  and 
in  which  the  Chief  Justice  Parker  explains  very  fully,  the 
rights  and  privileges  of  incorporated  banks.  ''The  effect  of 
this  charter  was  to  give,  to  the  individuals  who  applied  for  it 
and  their  successors,  the  right  to  act  as  a  body  corpomte  and 
politic,  in  the  management  of  their  common  funds,  under  the 
restrictions  and  regulations  provided  in  the  charter." 

They  are  as  one  individual  in  the  management  of  the  capi- 
tal, in  the  way  and  according  to  the  purposes  for  which  they 
are  incorporated.  They  procure  by  their  charter  the  privi- 
l^e,  in  all  contracts  and  suits,  of  using  one  short  name,  in 
place  of  all  the  names  of  the  stockholders.  In  Marylandy  and 
most  of  the  States,  of  participating  in  the  profits,  without  being 
subject  to  all  the  liabilities  of  a  partnership,  for  banking  purpo- 
ses ;  of  exempting  their  own  portion  of  the  capital  from  the 
payment  of  debts  incurred,  while  it  was  invested,  by  a  sale  of 
their  stock.  One  effect  of  the  charter,  and  of  the  public  con- 
fidence which  it  acquires  by  reason  of  its  incorporation,  is,  that 
they  can  issue  notes,  and  by  means  of  these,  trade  with  a  larger 
capital  than  they  have  invested.  These  are  privileges  of 
considerable  value  to  those  who  have  money  to  lend,  and 
because  of  these  advantages,  prefer  an  investment  in  bank  stock 
to  the  trouble  and  hazard  of  lending  it  themselves.  For  these 
privileges,  what  is  called  a  bonus,  is  often  paid,  but  the  pay- 
ment of  a  bonus,  gives  them  no  privileges,  or  exemptions,  which 
are  not  expressed  in  the  charter.  We  are  authorized,  by  a  deci- 
sion of  the  Supreme  Court,  (  The  Bank  of  Columbia  against 
Okely,  4  Wheat.,  234,^  to  say,  that  the  act  of  incorporation, 
may  provide  for  the  corporation  valuable  remedies,  which  may 
be  taken  away.  See  also  4/A  Cranch  384. 
2        V.3 
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The  cases  above  cited,  and  indeed,  the  definitions  given 
above  of  bank  charters,  prove,  that  no  matter  how  extensive 
their  powers,  in  what  articles  they  are  permitted  to  deal ;  if  all 
others  dealing  in  the  same  articles,  are  required  to  use  a  stamp, 
the  banks  also  may  be  required,  unless  the  State  has,  in  express 
terms,  exempted  them  from  the  obligation  to  use  them. 

If  the  banks,  for  any  reason  which  has  yet  been  assigned, 
could  claim  this  exemption,  they  might,  with  equal  reason 
insist,  that  the  ^^power  to  sue,"  given  by  charter,  will  exempt 
them  from  all  obligation  to  pay  the  tax  upon  writs,  which  all 
who  sue  in  our  courts,  are  required  to  pay. 

The  claim  of  these  banks,  to  draw  foreign  bills  of  exchange, 
without  using  a  stamp,  is  not  ^^clear  and  unequivocal ;"  it  can- 
not be  made  out  without,  (nor  indeed  by,)  ^^a  doubtful  and 
argumentative  impUcation."  Those  who  maintain  it,  are 
obliged  to  rely  on  the  old  alignment,  (when  introduced  here, 
entirely  out  of  place,)  ^^a  power  to  tax,  is  a  power  to  tax  ad 
IMtum;  that  is,  a  power  to  prohibit;  that  t9,  a  power  to 
destroy ;"  and  ex  consequenti,  if  this  law,  so  far  as  it  relates  to 
banks  be  constitutional,  ^^the  franchise,  or  banking  privil^e" 
granted,  may  be  taken  away  indirectly ;  that  is,  by  imposing 
upon  it  taxes,  which  would  render  the  privilege  of  no  value : 
"The  taxes  may  absorb  the  profits. ' '  Chief  Justice  MarshaWs 
answer  to  this  is,  "then  the  grant  of  any  other  thing  imjdies 
the  same  exemption,  for  that  thing  may  be  taxed  to  an  extent, 
which  will  render  it  wholly  unproductive  to  the  grantee.  Land, 
for  example,  has  in  many,  perhaps  in  all  the  States,  been  granted 
by  government,  since  the  adoption  of  the  constitution.  This 
grant  is  a  contract,  the  object  of  which  is,  that  the  profits  issu- 
ing from  it,  may  enure  to  the  benefit  of  the  grantee.  Yet  the 
power  of  taxation  may  be  carried  so  far,  as  to  absorb  those 
profits.  Does  this  impair  the  obligation  of  the  contraa?  The 
idea  is  rejected  by  all,"  4  Peters ^  662.  Yet  the  beUef  is  enter- 
tained, that  it  must  be  maintained  in  the  case  of  a  land,  (or 
other,)  tax,  before  the  stamp  act  of  the  last  session  can  be 
proved  to  be  a  violation  of  any  contract,  to  be  found  in  the 
charters  of  these  banks. 
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Surely  the  words  ^^  franchise  or  banking  privileges,"  wher- 
ever found,  cannot  be  construed  to  exempt  them  from  the  use 
of  stamps  in  any  of  their  dealings*  The  correct  meaning  of 
the  word  "franchise"  when  used  in  our  bank  charters,  it  is 
not  very  easy  to  ascertain.  Some  writers  are  very  fond  of 
telling  us,  that  "it  is  a  royal  prerogative  in  the  hands  of  a 
subject."  "  In  England  it  is  some  privil^e  in  the  hands  of 
a  subject,  which  the  king  alone  can  grant ;  in  this  country 
it  is  supposed  to  be  a  privilege  or  immunity  of  a  pubUc  nature, 
which  cannot  legally  be  exercised,  without  a  l^islative  grant." 
In  13  Petersy  595,  Chief  Justice  Taney  gives  a  definition  of 
franchises,  of  which  1  entirely  approve.  "Franchises  are 
special  privileges  conferred  by  govenmient  upon  individuals, 
and  which  do  not  belong  to  the  citizens  of  the  country  gene- 
rally of  common  right.  It  is  essential  to  the  character  of  a 
franchise,  that  it  shoiild  be  a  grant  from  the  sovereign  autho- 
rity ;  and  in  this  country  no  franchise  can  be  held,  which  is 
not  derived  from  a  law  of  the  State."  It  would  be  difficult  to 
ascertain^  what  franchise,  according  to  this  definition,  the  bank 
has,  or  how  it  is  to  be  made  out,  that  its  "banking  privilege " 
can  authorize  a  claim  by  the  banks  to  dispense  with  stamps, 
when  they,  in  common  with  others,  are  required  to  use  them. 

I  cannot  discover  the  slightest  foundation  for  this  claim  in 
the  law  of  1821,  nor  yet  in  those  of  1834  or  1835.  I  con- 
sider the  act  of  the  last  session,  in  all  its  provisions,  to  be  con- 
stitutional. 

Whether  checks  or  orders  require  a  stamp,  must  depend 
upon  the  quo  animo.  If  the  payee  named  in  them  be  the 
mere  agent  of  the  maker,  to  receive  and  convey  to  him  the 
Inoney^  there  is  nothing  in  the  law  which  would  authorize  us 
to  say,  that  it  needs  to  be  stamped.  It  is  a  mere  power  of 
attorney,  to  be  returned  if  the  money  be  not  collected ;  and 
gives  to  the  party  no  right  to  demand  it  in  his  own  name. 
Accordingly  a  bank  needs  not  require  a  stamp  on  orders  which 
it  receives  for  collection.  But  if  a  bill,  when  received  by  a 
bank,  is  one  of  those  which  ought  to  be  placed  among  "bills 
purchased,"  then  a  stamp,  in  my  opinion,  is  necessary. 
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The  certificate  of  depoeite  is,  in  effect,  a  promissory  note, 
and  not  what  is  called  a  bank  note.  It  is  evidence  of  a  debt, 
or  indebtedness,  to  the  amount  expressed  in  it.  It  will  answer 
all  the  purposes  of  a  promissory  note,  and  would  pi'obably 
supersede  promissory  notes,  (in  the  usual  form  of  them,)  if 
while  the  latter  require  a  stamp,  the  former  did  not. 

Chambers,  J.,  stated  the  conclusions  of  the  court,  as  fol- 
lows: 

The  questions  brought  before  us  by  the  different  records,  are, 
in  relation  to— 

1st.  A  trustee's  bond. 

2nd.  Bonds  by  executors  or  administrators. 

3rd.  A  check  of  a  bank  in  this  State,  upon  a  bank  in  ano- 
ther State ;  payable  at  sight,  or  othei-wise. 

4th.  A  certificate  of  deposit  given  by  a  bank. 

We  are  of  opinion,  that  a  stamp  is  not  required  for  either  of 
these  instiTunents,  under  the  act  of  1844,  chap.  280. 

That  ^^  bonds  and  obligations"  are  to  be  confined  to  such, 
as  are  given  for  the  payment  of  money  ;  and  not  for  the  per- 
foimance  of  some  official,  or  other  act  or  duty. 

That  the  banks  are  secured  in  the  privilege  of  issuing  checks, 
whether  at  sight  or  otherwise ;  bilb  of  exchange,  whether 
foreign  or  domestic ;  and  certificates  of  deposit :  and  that  this 
privilege  does  not  exist,  only,  in  virtue  of  the  act  of  1821, 
chap.  131,  sect.  11;  and  is  not,  therefore,  either  confined  to 
the  "old  banks,"  as  they  are  termed,  nor  limited,  as  to  its 
duration,  to  the  10th  March  1846  ;  when,  in  our  opinion,  the 
old  charters  will  expire. 

The  attorney  general,  and  the  adverse  counsel,  having  ear- 
nestly requested  an  expression  of  the  views  of  the  court,  upon 
the  various  other  points  filed  in  these  causes,  and  fully  and  ably 
argued,  we  feel  justified,  in  the  peculiar  condition  of  the  case, 
and  in  the  known  anxiety  of  the  business  portion  of  the  com- 
munity to  be  advised  On  these  questions,  in  expressing  the  con- 
clusions to  which  the  aigument,  and  a  consideration  of  the 
authorities,  have  conducted  us. 
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We  think  the  law  does  not  require  a  stamp  for  any  of  the 
following  instruments: 

A  mortgage  without  a  covenant  to  pay. 

A  lease,  on  which  is  reserved  a  rent  in  money  or  in  spe- 
cifics. 

An  assignment  of  property  in  consideration  of  an  annuity, 
to  be  paid  by  the  grantee,  for  the  Ufe  of  the  grantor. 

An  order  or  draft  not  sold,  nor  intended  to  be  put  into  circu- 
culadon,  but  made  solely  to  obtain  possession,  by  the  party,  of 
his  own  funds. 

We  think  a  stamp  necessary  to  thfe  instruments  following : 

A  mortgage  with  a  covenant  to  pay  ;  and  whether  such 
mortgage  be  the  only  security  taken,  or  whether  there  be,  also, 
a  note  or  bond,  also  stamped,  and  for  the  same  debt :  the  note 
or  bond  being,  of  course,  to  be  stamped. 

A  due  bill,  or  written  acknowledgment  of  indebtedness  to  a 
certain  extent. 

An  account  stated,  signed  by  the  parties  or  by  the  party  to 
be  charged,  as  evidence  of  debt. 

The  judgment  of  the  court  below  is  reversed  in  each  case, 
and  judgment  entered  for  appellants,  respectively,  with  costs. 

DoBSEY  and  Martin,  J.,  dissented  from  the  conclusion, 
that  a  mortgage  without  a  covenant  to  pay  the  debt,  was  not 
subject  to  a  stamp. 

Chambers,  J.,  dissented  from  the  conclusion,  that  a  due 
bill  and  an  accoimt  stated  hould  be  stamped. 

JUDGBIENTS    REVERSED,  AND 

JUDGMENTS   FOR   APPELLANTS. 
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John  B.  Howell  vs.  The  State  op  Maryland. — June 
Term  1845. 

Bj  the  act  of  the  extra  fession  of  1841,  ch.  93,  the  interest  or  proportion  in 
all  shipi  or  other  yesseli,  whether  in  port  or  oat  of  port,  owned  by  pertoni 
resident  of  the  State,  are  directed  to  be  valned,  at  other  property  it  directed, 
and  charged  according  to  such  yalnation  with  the  pnblic  assessment  of 
twenty  cents  in  every  hundred  dollars  of  assessed  ralue.  Hbld  :  that  the 
tax  was  a  constitutional  and  ralid  eierciM  of  power  by  the  State. 

The  objects  intended  to  be  secured  by  the  act  of  Congress  of  18th  February 
1793,  for  enrolling  and  licensiDg  ships  and  Tessels  were,  by  excluding  for- 
eign vessels  from  a  participation  in  the  commerce  which  existed  between 
the  States,  to  cherish  and  promote  the  growth  of  our  own  marine,  and 
guard,  as  far  as  possible,  the  revenue  ftom  the  frauds  and  abuses  to  which  it 
would  be  otherwise  exposed. 

The  power  of  Congress  to  regulate  the  coasting  trade,  is  plainly  deducible 
from  that  clause  of  the  constitution,  which  has  granted  to  the  national 
government  the  power  to  regulate  commerce  among  the  several  States. 

The  term,  commerce,  includes  navigation. 

The  American  ownership  of  a  vessel  and  her  national  character  is  ascer- 
tained,  not  by  her  license,  but  by  her  enrolment.  It  shows  that  the  regular 
proof  of  ownership  and  character  has  been  given. 

The  license  authorises  the  owner  of  the  vessel  to  carry  on  the  coasting  trade, 
and  navigate  the  waters  of  the  United  States. 

The  right  to  tax  is  an  incident  of  sovereignty,  and  is  oo-extensive  with  that 
tu  which  it  is  incident.  All  subjects  over  which  the  sovereign  power  of 
the  State  extends,  are  objects  of  taxation,  but  those  over  which  it  does  not 
extend,  are  upon  the  soundest  principles  exempt  from  taxation. 

The  sovereignty  of  a  State  extends  to  every  thing  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permission ;  but  it  does  not  extend  to  those 
means  which  are  employed  by  Congress,  to  carry  into  execution  powers 
conferred  on  that  body  by  the  people  of  the  United  States. 

The  decisions  of  the  Supreme  Court  of  the  United  Statet  on  constitutional 
questions  are  conclusive. 

Property  in  ships  and  vessels  was,  before  the  adoption  of  the  constitution  of 
the  United  Statet,  embraced  by  the  taxing  power  of  the  State. 

The  power  of  taxation  extends  to  all  the  people  of  the  government,  and  em- 
braces  every  thing  which  may  be  fairly  considered  as  constituting  a  part  of 
the  mass  of  property  within  the  State. 

The  interest  in  ships  and  vessels  is  private  property;  and  belongmg  to  a  citi. 
ten  of  Maryland,  living  within  her  territory,  subject  to  her  jurisdiction, 
protected  by  her  laws,  is  a  part  of  his  capital  in  trade;  and  liko other  pro- 
perty the  subject  of  State  taxation. 

The  States  still  hold  all  the  powers  which  they  originally  possessed^  except 
such  as  have  been  delegated  to  the  United  States,  or  prohibited  to  the  States. 


Digitized  by 


Google 


OF  MARYLAND.  16 


Howell  vs.  The  State.— 1845. 


The  general  governmeDt  hae  created  a  largo  claas  of  fubjecte,  withoat  the 
reach  of  the  taxing  power  of  the  States,  The  fiscal  agODte  of  the  govern, 
ment ;  the  army  and  nayy ;  the  judicature  of  the  United  Statet ;  the  pablio 
■hips ;  the  national  imitations  and  property  are  exempt  from  State  taxation. 

A  reatriclion  of  a  power  created  by  implication,  tupposee  that  bat  for  the 
implied  limitation  the  power  would  have  existed,  and  might  have  been 
exercised. 

The  institutions  of  the  United  Statet,  though  within  the  territory,  are  con- 
ttmctively  without  the  local  jurisdiction  of  the  States  in  every  respect  and 
for  every  purpose  including  that  of  taxation. 

Where  there  is  a  conflict  between  rights  under  the  law  of  the  local  govern- 
ment and  a  law  of  Congress,  the  State  law  must  yield  to  that  which  is 
supreme  and  paramount. 

There  is  no  incompatibility  between  the  law  taxing  the  interest  in  a  vessel, 
and  the  license  authorising  it  to  carry  on  the  coasting  trade.  The  tax  does 
not  interfere  with  the  right  to  navigate. 

To  render  a  State  law  unconstitutional,  or  extinguish  a  State  power  by  im- 
plication, on  the  ground  that  it  is  repugnant  to  powers  vested  in  the  general 
government,  the  repugnancy  must  be  clear,  immediate,  and  direct ;  and  not 
merely.speculative,  indirect,  and  contingent. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit  y  docketted  by  consent  to 
September  term  1844,  between  the  State  as  plaintiff,  and  the 
appellant  as  defendant,  who  pleaded  non-assumpsit. 

It  was  agreed,  that  the  taxes  charged  in  the  following  bills 
were  regularly  assessed  upon  the  property  of  the  defendant 
under  the  acts  of  the  General  Assembly  of  Maryland^  so  far 
forth  as  the  formal  valuation  of  the  property,  the  imposition  of 
the  tax,  and  the  presentation  of  the  bills  are  concerned;  and 
that  the  amounts,  as  charged,  are  the  correct  amounts  for  the 
respective  years  under  the  law,  upon  the  property  held  by  de- 
fendant in  vesseb.  It  is  agreed,  that  the  property  so  taxed^ 
consists  in  vessels  which  navigate  the  seas,  and  are  regularly 
registered  and  licensed  as  Am£rican  vessels  under  the  laws  of 
Congress.  It  is  agreed,  that  if  the  State  of  Maryland  has  a 
right  to  tax  such  property,  that  judgment  shall  be  entered  for 
the  plaintiff.  If  not,  that  judgment  shall  be  for  defendant. 
All  errors  in  the  {heading  waived. 

The  tax  bills  referred  to  above  are  in  the  form  following, 
viz: 
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"3-131.     State  Taxes,  1841,  JnoTB.  Seidenstrickery  CotTr,, 
John  B,  Hoioeliy 

To  the  State  of  Maryland,  Dr. 
To  87.     Int.  in  vessels,  $56,000,  State  Tax,  a  20  cents  per 
$100,        ....    $112  00 
3-134.     State  Taxes,  1842. 

Int.  in  vessels,  $56,000,  State  Tax,  25J  cents  jm-. 

$100,        ....    $142  80 
Same  for  1843,  -  -  -      142  80" 

It  is  also  agreed,  that  Baltimore  county  court  shall  enter 
ywAgOiexii  pro  forma  in  this  case,  for  tlie  State,  reserving  to  the 
defendant  the  right  to  appeal. 

The  judgment  was  entered  accordingly,  and  the  defendant 
prosecuted  this  appeal. 

It  was  agreed,  in  the  appellate  court,  that  the  record  should 
be  so  amended  as  to  show,  that  John  B,  Howell  is  a  resident  of 
the  city  of  Baltim^ore,  and  a  citizen  of  the  State  of  Maryland y 
and  that  his  interest  in  vessels  taxed,  arises  upon  vessels  belong- 
ing to  the  city  of  Baltim^ore,  and  there  trading. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Maoruder,  and  Martin,  Judges. 

By  Reverdy  Johnson  for  the  appellant,  and 

By  MARSHi^LL  and  Richardson,  Aa'y  Gen'l,  for  the  State. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

The  legislature  of  Maryland^  on  the  1st  of  April  1841, 
passed  an  act,  entitled:  ^^An  act  for  the  general  valuation  and 
assessment  of  property  in  the  State,  and  to  provide  a  tax  to  pay 
the  debts  of  the  State."  By  the  first  section,  it  is  provided, 
that  all  real  and  personal  property  in  the  State  ;  all  chattels, 
real  and  personal ;  all  goods,  wares  and  merchandizes,  and 
other  stock  in  trade,  at  home,  or  not  permanently  located  else- 
where ;  the  interest  or  proportion  in  all  ships  or  other  vessels, 
whether  in  port  or  ovi  of  port,  owned  by  persons  resident  of 
the  State;  and  various  other  descriptions  of  property,  to  which 
it  is  not  necessary  for  the  purposes  of  this  cm^  to  refer,  should 
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be  valued  agreeably  to  the  directions  of  the  act^  and  chaiged 
according  to  such  valuadon,  with  the  public  assessment.  The 
aas^ssment  imposed^  b  twenty  cents  in  every  hundred  dollars 
worth  of  assessable  {woperty^  according  to  its  assessable  valu- 
ati<m. 

In  conformity  with  the  provisions  of  this  act^  an  assessment 
was  imposed  on  the  appellant  on  account  of  his  interest  or  jnto- 
portion  in  certain  vessels^  amounting^  in  the  year  1841^  to  the 
sum  of  $112)  in  the  year  1842,  to  the  sum  of  $142.80^  and  to 
the  same  sum  in  the  year  1843. 

The  appellant  having  resisted  the  payment  of  this  tax^  an 
action  to  recover  its  amount  was  instituted  against  him  by  the 
State  of  Marybmdy  in  BaUimore  county  courts  and  at  the  trial 
of  the  cause^  the  following  statement  of  facts  was  agreed  upon : 

^^That  the  taxes  chaiged  in  the  annexed  bills  were  regulariy 
assessed  upon  the  property  of  the  defendant^  under  the  act  of  the 
General  Assembly  of  MaryUmdy  so  far  forth  as  the  formal  valu- 
ation of  property )  the  imposition  of  the  tax^  and  the  presentation 
of  the  bills  are  concerned  ;  and  that  the  amounts  so  charged 
are  the  correct  amounts  for  the  respective  years^  under  the  law^ 
upon  the  property  held  by  the  defendant  in  vessels.  It  was 
agreed)  that  the  property  so  taxed^  consisted  in  vessek  which 
navigate  the  seas^  and  are  r^ularly  registered  and  Ucensed  as 
American  vessels^  under  the  laws  of  Congress."  After  the 
case  reached  the  Court  of  Appeals,  the  record  was  amended  for 
the  purpose  of  introducing  the  further  admission  ;  ^^that  the 
appellant  is  a  resident  of  the  city  of  BaUimore  and  State  of 
Marylandy  and  that  his  interest  in  the  vessek  taxed,  arises  upon 
vessels  belonging  to  the  city  of  BaUimore,  and  there  trading." 

The  appellant  has  denied  his  liability  to  pay  the  tax  imposed 
upon  him  imder  this  act  of  Assembly,  on  the  ground,  that  so 
much  of  that  statute  as  professes  to  tax  his  interest  in  vessels 
duly  licensed  in  conformity  with  the  act  of  Congress  of  the 
18th  of  February  1793,  is  incompatible  with  the  privileges  and 
immunities  conferred  by  the  license,  and  repugnant  to  the  con- 
stitution and  laws  of  the  United  States. 

The  act  of  Congress,  under  which  the  appellant  claims  ex- 
emption from  the  operation  of  the  Maryland  law,  is  that  for 
3        v.3 
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enrolling  and  licendng  coasting  vessels.  It  enacts,  that  no  diips 
or  vessels,  except  such  as  shall  be  enrolled  and  licensed,  shall 
be  deemed  ships  or  vessels  of  the  United  SteUeSy  mitided  to'the 
privilege  of  ships  or  vessels  employed  in  the  coasting  trade.  It 
also  declares,  that  every  ship  or  vessel  engaged  in  the  coasting 
trade,  and  not  being  so  enrolled  and  licensed,  shall  pay  the 
some  fees  and  tonnage  in  every  port  of  the  UnUed  8iaie9  at 
which  she  may  arrive,  as  ships  or  vessels  not  belonging  to  a 
citizen  of  the  UnUed  States ;  and  if  she  has  on  board  any 
articles  of  foreign  growth  or  manufacture,  or  distilled  spirits, 
other  than  sea  stores,  the  ship  or  vessel  shall  be  forfeited. 

The  objects  intended  to  be  accomi^ished  by  this  act,  were, 
by  excluding  foreign  vessels  fr(»n  a  a  participation  in  the  com- 
merce which  existed  between  the  States,  to  cherish  and  promote 
the  growth  of  our  own  marine,  and  guard,  as  far  as  possible, 
the  revenue  from  the  frauds  and  abuses  to  which  it  would  other- 
wise be  exposed.  It  ia  therefore  clear,  that  though  the  power 
to  regulate  the  coasting  trade,  by  an  act  like  that  now  \mder 
consideration,  has  not  been  expressly  del^ated  to  Congress, 
yet  their  right  to  legislate  on  this  subject  is  plainly  deducible 
from  that  clause  in  the  constitution,  which  has  granted  to  the 
national  government  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States. 

In  the  case  of  Qibbons  against  Ogderiy  9  Wheattnty  the 
Supreme  Court  determined,  (hat  the  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States, 
extended  to  the  regulation  of  navigation.  They  say,  "if  com- 
merce does  not  include  navigation,  the  government  of  the 
Union  has  no  direct  power  over  that  subject,  and  can  make  no 
laws  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen. 
Yet  this  power  has  been  exercised  from  the  commencement  of 
the  government,  and  has  been  exercised  with  the  consent  of  aH, 
and  has  been  imderstood  by  all  to  be  a  commercial  regulation. 
All  America  understands,  and  has  uniformly  understood,  the 
word  commerce  to  comprehend  navigation.  It  was  so  under- 
stood when  the  constitution  was  framed.  The  power  over  com- 
merce, including  navigation,  was  one  of  the  primary  objects  for 
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which  the  people  of  America  adopted  their  government,  and 
mint  have  been  contemplated  in  forming  it.  The  convention 
must  have  used  the  word  in  that  sense,  because  all  have  under- 
stood it  in  that  sense,  and  the  attempt  to  restrain  it  comes  too 
late.  The  word  used  in  the  constitution,  they  affirm,  compre- 
hends, and  has  alwa]rs  been  understood  to  comprehend  naviga- 
tion within  its  meaning ;  and  a  power  to  regulate  navigation, 
is  as  expressly  granted  as  if  it  had  been  added  to  the  word 
commerce. ' '  The  validity  of  this  act  of  Congress,  as  an  auxili- 
ary power,  ^'necessary  and  proper"  to  carry  into  execution  the 
expressly  delegated  power  of  regulating  commerce  with  foreign 
nations,  and  among  the  several  States,  is  therefore  placed  be- 
yond controversy  by  the  Supreme  Court,  and  is  not  again  to  be 
questioned. 

Assuming  however,  as  too  clear  for  dispute,  that  this  act  of 
Congress  was  a  constitotional  exercise  of  power ;  the  counsel 
for  the  State  of  Maryland  have  c<Hitended,  that  there  is  no 
cobr  for  the  argument  that  seeks  to  exempt  the  owner  of  these 
vessels  firom  the  contributions  to  which  he  is  liable,  in  common 
with  the  other  citizens  of  the  State,  on  the  ground  that  the 
veasels  were  furnished  with  a  coasting  license  by  the  collector 
of  the  port  to  which  they  belonged,  because  the  only  effect  and 
object  of  this  custom  house  document  was  to  ascertain  the 
ownerdiip  and  charact^  of  the  vessel  to  which  it  may  have 
been  granted,  and  that  it  gave  no  right  to  trade. 

We  are  very  clearly  of  opinion,  that  the  counsel  are  mistaken 
in  the  view  thus  presented  by  them  of  the  object  and  nature  of 
the  license.  The  American  ownership  of  the  vessel  and  her 
national  character,  is  ascertained  not  by  the  license,  but  by  the 
enrolment.  It  is  the  enrolment  which  shows  that  the  regular 
proof  of  ownership  and  character  has  been  given.  This  being 
accomplished,  the  owner  becomes  entitled  to  receive,  and  does 
receive  from  the  collector  of  the  port  a  license^  the  import  and 
eSecC  of  which  is,  to  authorise  him  to  carry  on  the  coasting 
trade,  and  navigate  the  waters  of  the  Uniied  Siaies, 

In  the  case  of  GHbbans  and  OgdeUy  9  Wheat.  1,  the  Supreme 
Court,  after  a  particular  examination  of  the  various  provisions 
of  the  aa  of  Congress,  regulating  the  coasting  trade,  and  <he 
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terms  of  the  license^  in  answer  to  the  nigmnent  presented  for 
tiie  plaintiflr  in  error^  thai  the  sole  purpose  of  the  license  was 
to  confer  the  American  character,  say :  ^^Notwithstanding  the 
decided  language  of  the  license,  it  has  been  maintained,  that 
it  gives  no  right  to  trade,  and  that  its  sole  purpose  is  to  confer 
the  Americctn  character.  The  answer  given  to  this  argument, 
that  the  American  character  is  conferred  by  the  enrolment,  and 
not  by  the  Ucense,  is,  we  think,  founded  too  clearly  into  the  words 
of  the  law,  to  require  the  suj^rt  of  any  additional  observa- 
tions. The  enrolment  of  vessels  designed  for  the  coastii^  trade , 
corresponds  precisely  with  the  registraticm  of  vessels  designed 
for  the  foreign  trade,  and  requires  every  circumstance  that  can 
constitute  the  American  character.  The  license  can  be  granted 
only  to  vessels  already  enrolled,  if  they  be  of  the  burden  of 
twenty  tons  or  upwards^  and  requires  no  circumstance  essential 
to  the  American  character.  The  object  of  the  license,  then, 
cannot  be  to  ascertain  the  character  of  the  vessel,  but  to  do 
what  it  prcrfesses  to  do,  that  is,  to  give  permisaon  to  a  vessel 
already  proved  by  her  enrolment  to  be  Americany  to  carry  on 
the  coasting  trade." 

Conceding  then,  the  truth  of  the  propositions  advanced  by 
the  counsel  for  the  appellant:  that  the  act  of  Congress,  regu- 
lating the  coasting  trade,  and  providing  for  the  r^istration, 
enrolment  and  licensing  of  vessels,  is  a  constitutional  exercise 
of  the  power  conferred  upon  Congress  to  regulate  conunerce 
with  foreign  nations,  and  among  the  several  States;  that  the 
license  granted  by  the  collector  of  the  port  to  cany  on  the  coast- 
ing trade  in  conformity  with  those  acts,  was  not  given  for  the 
purpose  of  conferring  the  American  character,  but  was  a  legis- 
lative grant  of  the  right  of  transit,  and  to  trade  upon  and  navi- 
gate the  waters  of  the  United  States;  and  that  any  law  of  the 
State  of  Marylandy  though  passed  in  the  execution  of  some 
one  of  its  acknowledged  powers,  must  yield  when  found  in 
collision  with  a  law  of  Congress,  and  the  right  conferred  by 
that  law,  in  the  sense  in  which  that  term  is  to  be  understood  in 
cases  where  there  is  an  asserted  conflict  of  powers,  between  the 
national  and  State  Governments;  we  approach  the  interesting 
aad  important  enquiry,  whether  the  fact  that  these  vessels  were 
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li<^nsed  by  the  collector  of  the  port  of  BaUimorey  as  prescribed 
by  the  act  of  Coi^ess^  exempts  the  owner  of  that  property 
from  the  taxing  power  of  the  State^  when  fairly  exerted  for  the 
puiposes  of  revenue? 

The  taxing  power  of  the  State^  as  modified^  and  restrained 
by  the  constitution  of  the  United  StateSj  was  delineated  widi 
characteristic  perspicuity  and  power  by  the  late  Chief  Justice  of 
the  Supreme  Court,  in  the  case  of  McOuUoh  against  the  State 
of  Marylandy  decided  at  the  February  term,  1819, 4  Wheat.., 
316.  At  page  428  of  the  opinion,  he  says:  ^^Before  we  pro- 
ceed to  examine  the  argument  advanced  by  the  counsel  for  the 
State  of  Maryland^  and  subject  it  to  the  test  of  the  constitution, 
we  must  be  permitted  to  bestow  a  few  considerations  on  the 
nature  and  extent  of  this  original  right  of  taxation,  which  is 
acknowledged  to  remain  with  the  States.  It  is  admitted,  that 
the  power  of  taxing  the  people  and  their  property,  is  essential 
to  the  very  existence  of  the  government,  and  may  be  legiti- 
mately exercised  on  objects  to  which  it  is  applicable,  to  the 
utmost  extent  to  which  the  government  may  choose  to  cany  it. 
The  only  security  against  the  abuse  of  this  power,  is  found  in 
the  structure  of  the  government  itself.  In  imposing  a  tax,  the 
legislature  acts  upcoi  its  constituents.  This  is,  in  general,  a 
sufl&cient  security  against  erroneous  and  ojqpressive  taxation. 
The  pe<qde  of  the  State,  therefore,  give  to  their  government  a 
right  of  taxing  themselves  and  their  property,  and  as  the  exigen- 
cies of  government  cannot  be  limited,  they  prescribe  no  limits 
to  the  exercise  of  this  right,  resting  confidently  on  the  interest 
of  the  legislator,  and  on  the  influence  of  their  constituents  over 
their  representatives  to  guard  them  against  its  abuse.  But  the 
means  employed  by  the  government  of  the  Union  have  no  such 
securi^,  nor  is  the  right  of  the  State  to  tax  them,  sustained  by 
the  same  theory.  Those  means  are  not  given  by  the  people  of 
a  particular  State,  not  given  by  the  constituents  of  the  legisla- 
ture, which  claim  the  right  to  tax  them,  but  by  the  peofde  of 
all  the  States.  They  are  given  by  all,  for  the  benefit  of  all, 
and  upon  theory,  should  be  subjected  to  that  government  only, 
wluch  belongs  to  all." 


Digitized  by 


Google 


22  CASES  IN  THB  COURT  OF  APPEALS 

Howell  v§.  The  State.— 1845. 

The  court  say,  ^^that  it  may  be  objected  to  the  definition  thus 
given,  that  the  power  of  taxation  ia  not  confined  to  the  people 
and  property  of  the  State.     That  it  may  be  exercised  upon 
every  object  brought  within  its  jurisdiction.    This  is  true.    But 
to  what  source  do  we  trace  this  right?    It  is  obvious,  that  it  is 
an  incident  of  sovereignty,  and  is  co-extensive  with  that  to 
which  it  is  an  incident.    AU  subjects  over  which  the  sovereign 
power  of  a  State  extends,  are  objects  of  taxation,  but  those  over 
which  it  does  not  extend,  are  upon  the  soundest  principles^ 
exempt  from  taxation.    Tliis  proposition  may  almost  be  pro- 
nounced self-evident.    The  sovereignty  of  a  State  ext^ids  to 
every  thing  which  exists  by  its  own  authority,  or  is  introduced 
by  its  permission^  but  does  it  extend  to  those  means  whidi  are 
employed  by  Congress  to  cany  into  execution  powers  conferred 
on  that  body  by  the  people  of  the  United  States?    We  think 
it  demcHistrable  that  it  does  not.    Those  powers  are  not  gives 
by  the  people  of  a  single  State.    They  are  given  by  the  people 
ijf  the  United  States,  to  a  government,  whose  laws,  made  in 
pursuance  of  the  constitution^  are  declared  to  be  supreme. 
Consequently  the  people  of  a  sii^le  State  cannot  confer  a 
sovereignty  which  will  extend  over  them.    If  we  measure  the 
power  of  taxation  residing  in  a  State,  by  the  extent  of  sover- 
eignty which  the  peojde  ci  a  single  State  possess,  and  can  confer 
on  its  government,  we  have  an  intelligible  standard,  ap^dkable 
to  every  case  to  which  the  power  may  be  applied.    We  have  a 
princifde  which  leaves  the  power  of  taxing  the  peojde  and  pro- 
perty (tf  the  State  unimpaired^  which  leaves  to  a  State  the 
command  of  its  resources,  and  whidi  i^aces  beyimd  its  reach, 
all  those  powers  which  are  conferred  by  the  people  of  the 
United  States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  canying  those  powers 
into  execution.    We  have  a  princijde  which  is  safe  for  the 
States,  and  safe  for  the  Union.     We  are  relieved  as  we  ought 
to  be,  &om  clashing  sovereignty,  fix)m  int^ering  poweis;  bom 
a  repugnancy  between  a  right  in  one  government  to  pull  down, 
what  there  is  an  acknowledged  right  in  another  to  build  up; 
from  the  incompatibility  of  a  right  in  one  govemmem  ta  de- 
stroy, what  there  is  a  right  in  another  to  preserve.    We  are  not 
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driven  to  the  perj^exing  inquiry,  so  unfit  for  the  judicial  depart- 
ment, what  d^ee  of  taxation  is  the  Intimate  use,  and  what 
degree  may  amount  to  the  abuse  of  the  power.  The  attempt 
to  use  it  on  the  means  emjdoyed  by  the  government,  in  pursu- 
ance of  the  ccmstitution,  is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  peo^de  of  a  sin^e  State  can- 
not give.  We  find  then,  on  just  theory,  a  total  failure  of  this 
original  right  to  tax  the  means  emjdoyed  by  the  government  of 
the  Union,  for  the  execution  of  its  powers.  The  r%ht  never 
existed,  and  the  question  whether  it  has  been  surrendered,  can- 
not arise."  Again,  the  learned  court,  at  page  436,  in  expla- 
nation of  the  grounds  on  which  the  unconstitutionality  of  the 
law  imposing  a  tax  on  the  Bank  of  the  United  StateSy  is 
placed ;  declare,  ^^that  the  ojHuion  does  not  deprive  the  States 
of  any  resources  which  they  originally  possessed.  It  does  not 
extend  to  a  tax  paid  by  the  real  property  of  the  bank,  in  com- 
mon with  other  real  property  within  the  State,  nor  to  a  tax 
imposed  on  the  interest  which  the  citizens  of  Mart/land  may 
hold  in  this  institution,  in  common  with  the  other  property  of 
the  same  description  throughout  the  State.  But  this  is  a  tax 
on  the  operations  of  the  bank,  and  is  consequently  a  tax  on  the 
operation  of  an  instrument  em^doyed  by  the  government  of  the 
Union  to  carry  its  powers  into  execution." 

This  is  the  reasoning,  and  such  are  doctrines  of  a  court, 
whose  decisions  on  questions  at  constitutional  law,  are  to  be 
received  as  conclusive,  and  we  think,  they  clearly  establish  the 
validity  of  the  Maryland  statute. 

It  must  be  admitted,  that  property  like  that,  which  is  now 
the  subject  of  examination,  was  originally,  and  before  the  adop- 
tion of  the  United  States,  embraced  by  the  taxing  power  of 
the  State.  All  subjects  were  legitimate  objects  of  taxation,  over 
which  the  sovereign  power  of  the  State  extended,  because  this 
power  is  an  incident  of  sovere^ty,  and  is  co-extensive  widi 
that  to  which  it  is  an  incident.  The  power  of  taxation  extends 
to  all  the  people  of  the  government,  and  embraces  every  thing 
which  may  be  fairly  conddered  as  constituting  a  part  of  the 
mass  of  property  within  the  State.  This  is  a  cardinal  princi- 
ple, on  the  preservation  and  applicaUon  of  which,  the  existence 
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of  the  State  governments  depends.  In  the  case  of  the  Provi- 
dence Banky  4  Pet.,  663,  Chief  Justice  Marshall  says:  "that 
the  power  of  legislation^  and  consequently  of  taxation,  operates 
on  all  the  persons  and  property  belonging  to  the  body  politic. 
That  it  is  an  original  princiide  which  has  its  foundation  in 
society  itself.  It  is  granted  by  aQ,  for  the  benefit  of  all.  It 
resides  in  the  government  as  a  part  of  itself." 

The  int^est  upon  which  the  tax  in  this  case  was  imposed, 
was  the  private  property  of  a  citizen  of  Marylandy  living  within 
her  territory,  subject  to  her  jurisdiction,  protected  by  her  laws, 
and  bound  in  common  with  other  citizens,  to  contribute  to  her 
support.  The  veasek  upon  which  the  tax  was  laid,  constituted 
a  part  of  his  capital  emidoyed  in  trade,  like  that  of  the  mer- 
chant, mcufiufacturer,  or  artizan.  For  the  property  itself,  the 
State  had  provided  by  her  laws,  amjde  security  and  protecticm. 
It  was  taxed  rateably,  with  other  property  produced  within  the 
State.  The  law  in  question,  was  passed  by  the  legidature  of 
Maryland^  in  good  faith,  to  raise  revenue  for  the  high  purpose 
of  paying  the  debts  of  the  State,  from  what  was  believed  to  be 
legitimate  sources,  and  not  to  interfere  with  the  regulations  of 
commerce,  or  with  any  other  power  possessed  by  the  general 
government.  Is  there  then,  any  rule  of  law,  or  princijde  of 
construction,  by  which  the  State  is  to  be  held,  as  having  surren- 
dered her  right  to  tax  this  property,  as  a  portion  of  the  private 
estate  of  one  of  her  citizens,  residing  within  the  limits  of  her 
sovereignty  and  jurisdiction?    We  think  there  is  not. 

It  is  not  necessary  at  this  day  to  enter  into  an  examination 
of  the  constitution,  for  the  purpose  of  ascertaining  the  class  of 
powers  surrendered  to  the  general  government,  and  those 
retained  by  the  States.  It  is  established,  that  the  States  still 
bold  all  the  powere  which  diey  originally  possessed,  except  such 
as  have  been  delegated  to  the  United  States,  or  prohibited  to 
the  States.  This  is  the  language  of  the  tenth  article  of  the 
amendments  to  the  constitution.  And  it  clearly  appears  from 
the  papera  of  the  Federalist ,  that  the  distinguished  men,  who 
participated  so  laigely  in  the  formation  and  adoption  of  the 
constitution,  regarded  this  as  its  true  interpretation,  in  the  absence 
of  the  amendment  refened  to.    The  author  of  the  thirty-second 
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number  of  that  work,  when  discussing  the  proposed  plan  of 
the  constitution)  says:  ^^As  the  plan  of  the  constitution  aims 
only  at  a  partial  tuiion  or  consolidation  >  the  State  governments 
would  clearly  retaitk  all  the  rights  of  sovereignty  which  they 
before  had,  and  Which  were  not  by  that  act,  exclusively  dele- 
gated to  the  United  States.  This  exclusive  delegation,  or 
rather  alienation  of  State  sovereignty,  would  only  exist  in  three 
cases:  where  the  constitution  in  express  terms,  granted  an  exclu- 
sive authority  to  the  Union;  where  it  granted  in  one  instance, 
an  authority  to  the  Union,  and  in  another,  prohibited  the  States 
from  exercising  the  like  authority;  and  where  it  granted  an 
authority  to  the  Union,  to  which  a  similar  authority  in  the 
States,  would  be  absolutely  and  totally  contradictory  and  repug- 
nant." It  is  clear  then,  that  unless  the  ri^t  of  the  State  to 
tax  property,  like  that  which  is  now  the  subject  of  examination, 
lias  been  alienated  or  surrendered,  the  power  to  do  so,  remains, 
and  may  be  exercised. 

I«et  the  question  before  us  be  tried  by  tliis  rule. 

We  are  now  considering  the  taxing  power  of  the  State.  The 
only  express  prohibition  to  be  found  in  the  constitution  of  the 
United  States  on  this  power,  is  that  contained  in  the  tentli 
section  of  the  fiiBt  article,  by  which  the  States  are  prohibited, 
imless  with  the  consent  of  Congress,  from  laying  any  imposts 
or  duties  on  imports  or  exp(»rts;  and  are  also,  without  such  con- 
sent, prohibited  from  imposing  any  duty  on  tonnage.  This  is 
the  only  limitation  upon  the  taxing  power  of  the  States,  to  be 
found  in  the  constitution  of  the  United  States,  and  it  had  been 
asserted  by  very  distinguished  authority,  and  we  think  correctly, 
that  this  revenue  power,  as  it  originally  existed,  is  subject  to  no 
other  resti-aint.  The  authors  of  the  Federalist,  when  examin- 
ing the  subject  of  the  taxing  power,  in  the  thirty-third  number, 
say:  ^*The  inference  from  the  whole  is,  that  the  individual 
States  would,  xmder  the  proposed  constitution^  retain  an  inde- 
pendent and  uncontrollable  authority,  to  raise  revenue  to  any 
extent  of  which  they  may  stand  in  need,  by  every  kind  of 
taxation,  except  duties  on  impoits  and  exports."  By  every 
kind  of  taxation,  they  mean,  tlie  right  to  tax  ail  persons  and 
property  within  the  jurisdiction  of  the  State,  and  as  such,  subject 
1        V.3 
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to  the  taxing  power,  with  the  single  exception  of  duties  on 
imports  and  exports.  The  view  thus  presented,  is  strongly 
supported  by  the  opinion  of  the  Supreme  Court,  in  the  case  of 
McOuUoh  against  the  State  of  Maryland^  aheady  referred  to. 
It  must  be  recollected,  that  in  this  case,  the  whole  ground  of 
the  taxing  power  of  the  States,  as  modified,  limited,  or  restrained 
by  the  constitution  of  the  United  States y  was  examined  with 
almost  unprecedented  ability.  It  was  directly  affirmed  by  the 
coimsel  for  the  bank,  that  there  were  not  only  express,  but 
implied  limitations  on  the  taxing  power  of  the  States.  The 
incompetency  of  the  State  to  tax  the  bank  was  rested,  in  part, 
on  the  principle,  that  this  State  power  was  confined  and  restrained 
by  implied  limitations,  although  an  examination  of  the  case 
will  show,  that  the  cause  of  the  bank  was  placed  on  higher 
and  finner  groimds.  Upon  this  subject  the  Chief  Justice,  speak- 
ing for  the  court,  says:  "This  opinion  does  not  deprive  the 
States  of  any  of  the  resources  which  they  originally  possessed.'' 
Does  not  the  learned  Chief  Justice  intend  to  affirm  the  propo- 
sition stated  by  the  Federalist y  that  the  States  retained  authority 
to  raise  revenue  by  every  kind  of  taxation,  which  they  origi- 
nally  possessed,  except  duties  on  imports  and  expoits? 

It  may  be  admitted,  that  after  the  States  had  surrendered  to 
the  general  government  the  whole  commercial  power  of  the 
country,  a  restriction  on  their  original  right  to  impose  duties  on 
imports,  would,  if  not  expressly  provided  for,  have  been  implied ; 
because,  as  the  imposition  of  duties  on  impoits,  is  an  instru- 
ment by  which  Congress  may  most  effectually  regulate  com- 
merce with  foreign  nations,  the  reservation  of  this  authority  by 
the  States,  would  have  been  absolutely  and  direcdy  incompatible 
with  the  conmiercial  power  granted  to  the  national  government. 
But  this  restriction  was  not  left  to  implication.  It  was  expressly 
inserted  in  the  text  of  the  constitution,  and  it  may  well  be  con- 
tended, that  the  prohibition  on  the  taxing  power  of  the  States, 
was  inserted  ex  industria,  that  this  essential  and  vital  power, 
about  which  the  States  manifested  at  all  times  so  much  soUci- 
tude,  might  be  forever  protected  against  impUed  and  construc- 
tive limitations.  When  the  States  surrendered  to  the  genial 
government  this  rich  source  of  revenue,  it  was  not  supposed 
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that  their  capacity  to  raise  supplies^  would  be  further  abridged 
by  imidied  limitations  on  the  taxing  power.  Such  a  beUef,  if 
generally  entertained,  would  perhaps  have  proved  fatal  to  the 
constitution. 

We  are  aware  that  there  has  been  created  by  the  general 
government,  a  laige  class  of  subjects,  without  the  reach  of  the 
taxing  power  of  the  States.  The  fiscal  agents  of  the  govern- 
ment, the  army  and  navy,  the  judicature  of  the  United  States, 
the  public  ships,  the  national  institutions  and  property,  are 
exempt  from  State  taxation.  Why?  Not  upon  the  ground, 
that  the  States  were  restrained  by  implication,  from  taxing  the 
national  institutions  and  property.  A  restriction  created  by 
implication,  supposes,  that  but  for  the  implied  limitation,  the 
power  would  have  existed,  and  might  have  been  exercised. 
But,  because  those  subjects,  in  the  nature  of  things,  never  coiJd 
have  become  objects  for  the  taxing  power  of  the  States.  They 
constituted  no  part  of  the  resources  of  which  the  States  were 
originally  possessed.  Having  been  created  by  the  national 
government,  they  could  not  have  been  liable  to  taxation  by  the 
States. 

It  is  also  a  very  clear  proposition,  that  the  institutions  of  the 
United  StcUeSy  though  within  the  territory,  aie  constructively 
without  the  local  jurisdiction  of  the  States,  in  every  respect, 
and  for  every  purpose,  including  that  of  taxation.  It  is  upon 
this  groimd,  that  the  institutions  of  the  United  StateSy  the  judi- 
cature, the  custom  house,  the  public  ships,  are  safely  placed 
beyond  the  reach  of  the  taxing  power  of  the  States,  and  not 
because  of  any  implied  restriction  on  that  power.  In  the  same 
class,  may  be  placed  imported  goods  in  the  public  warehouses, 
on  which  the  duties  have  not  been  paid.  Property  of  this 
description,  may  be  within  the  territorial  limits  of  the  State, 
but  not  within  its  jurisdiction,  so  as  to  subject  it  to  the  taxing 
power. 

It  cannot  be  maintained,  that  the  doctrine  of  implied  limi- 
tations on  the  taxing  power  of  the  States,  is  established  by  the 
case  of  Brovm  against  The  State  of  Maryland^  12  Wheat, 
419.  The  court  considered  the  law  of  Maryland,  requiring 
the  importer  of  foreign  articles  to  take  out  a  license  from  the 
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State  before  he  should  be  permitted  to  sell  a  bale  or  package^ 
as  a  tax  on  unporta  ;  and  therefore,  within  the  express  prohibi- 
tion contained  in  the  Co7istitution  of  the  United  States,  On 
the  contrary,  when  the  Supreme  Court  have  been  required  to 
speak  upon  this  subject,  they  have  discountenanced  the  noti(Hi 
of  implied  restrictions  and  limitations  on  the  taxing  power  of 
the  States.  In  the  case  of  Tlie  Providence  Bank  against 
BUlings  and  Pittman,  they  say  :  ^^  That  the  taxing  power  is 
of  vital  importance;  that  it  is  essential  to  the  existence  of 
government ;  are  tiiiths  which  it  cannot  be  necessaiy  to  re- 
affirm. They  aie  acknowledged  and  asserted  by  all.  It  would 
seem,  that  the  relinquishment  of  such  a  power  is  never  to  be 
asemned." 

Waiving,  however,  this  view,  and  assuming  that  there  are 
cases,  in  which  the  taxing  power  of  the  States  may  be 
restrained  and  defeated,  by  implication ;  upon  what  principle 
is  it,  in  this  aspect  of  the  cose,  that  the  State  is  denied  the  right 
to  impose  the  tax,  now  under  consideration? 

The  counsel  for  the  appellant,  contends,  that  the  right 
claimed  by  the  State  to  tax  the  appellant's  interest  in  these 
vessels,  is  incompatible  with  the  privileges  confeiTed  upon  him 
by  the  license;  and,  that  diis  being  so,  the  law  of  Maryland 
must  fall  on  the  well  estabUshed  principle,  that  where  there 
is  a  conflict,  between  rights  under  the  law  of  the  local  govern- 
ment and  a  law  of  Congress,  the  State  law  must  yield  to  that 
which  is  supreme  and  paramount. 

An  answer  to  the  aigument  presented  on  this  branch  of  the 
case,  is:  that  there  is,  in  fact,  no  incompatibility  between  the 
law  taxing  the  interest,  which  the  appellant  possesses  in  tliese 
vessels,  and  the  Ucense,  authorising  them  to  be  employed  in 
the  coasting  trade. 

It  is,  in  all  its  features,  unlike  the  case  of  GHbbons  against 
Ogdeny  to  which  it  was  assimilated  in  the  aigument.  In  that 
case,  the  grant  by  the  legislature  of  NexD  York  to  Livingston 
and  FvUon  of  the  exclusive  navigation  of  the  waters  within 
the  limits  of  the  State,  with  boats  moved  by  fire  or  steam,  ope- 
rated as  a  practical  denial  of  the  right  confened  on  the  owner 
of  the  steam  boat  BelUmay  by  her  coasting  license,  to  navigate 
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the  same  waters.  Between  the  right  claimed  under  the  State 
^^nt,  and  tlie  right  secured  to  Gibbons,  by  the  laws  of  the 
United  States^  there  was  a  direct  and  actual  conflict.  Under 
such  circumstances^  the  Supreme  Comt  could  not  do  otherwise 
than  aimul  the  State  law. 

But  no  such  collision  can  result  from  the  tax  imposed  by  the 
statute  of  Maryland,  The  State  does  not  pretend  to  interfere 
with  the  right  of  the  appellant  freely  to  navigate^  with  their 
vessels,  the  waters  of  the  United  States y  or  require  him,  as  in 
the  case  of  Brmtn  against  the  State  of  Maiyland,  to  obtain 
from  the  State  a  license,  as  a  qualification  for  the  exercise  of  a 
privilege  to  which  he  had  become  already  entitled  by  a  law  of 
Congiess. 

It  has,  however,  been  contended  by  the  counsel  for  the  ap- 
pellant, that  a  right  to  tax,  involves  the  power  to  prohibit  and 
destroy;  that  Maryland mtxyhexosoSiex  determine  to  banisii  from 
her  waters  all  ti-ade;  that  to  accomplish  this  purpose  she  may 
change  her  fundamental  law;  and  that  this  power  of  taxation, 
if  tolerated,  may  be  so  abused  by  her,  and  diverted  from  its 
lawful  purpose,  as  to  Ijc  directed  against  our  maiine,  and  those 
branches  of  commerce  and  navigation,  in  tlie  prosperity  of 
which  the  whole  country  is  concerned,  and  which  have  been 
placed  exclusively  under  the  protection  of  the  national  govern- 
ment. 

But  an  answer  to  be  given  to  this  ai^ument,  is,  that  to  render 
a  State  law  unconstitutional,  or  extinguish  a  State  power,  by 
implication,  on  the  ground  that  it  is  repugnant  to  powers  vested 
in  the  General  Govermnent,  the  repugnancy  must  be  clear, 
immediate  and  direct;  and  not  that  which  is  merely  speculative, 
indirect  and  contingent. 

In  the  case  of  McCuUoh  against  the  State  of  Maryland, 
the  Chief  Justice  of  the  Supreme  Court  expressly  stated,  tliat 
the  ojHnion  did  not  extend  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  held  in  die  Bank  of  the  United 
States^  in  common  with  other  property  of  die  same  description 
throughout  the  State.  And  if  it  be  true,  as  there  detennined, 
that  the  proprietory  interest  held  by  the  citizens  of  Maryland, 
in  the  bank  stock  of  die  Bank  of  the  United  States,  could  not 
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be  withdrawn  from  the  taxing  power  of  the  State,  it  must  fol- 
low, that  the  State  retains  the  power  to  subject  to  taxation  the 
interest  which  the  appellant  has  in  these  vessels. 

With  much  more  reason  could  it  have  been  maintained,  that 
a  tax  upon  the  interest  of  the  stockholder  was  repugnant  to  the 
act  of  Congress  drawn  in  question,  in  that  case,  than  that  this 
tax  was  repugnant  to  the  act  of  Congress  regulating  the  coasting 
trade.  A  tax  upon  the  proprietory  interest  of  the  stockholder 
in  the  Bank  of  the  United  StateSy  would  operate  indirectly 
upon  an  instrument  created  by  the  national  government  for  the 
purpose  of  carrying  into  execution  its  Acknowledged  powers. 
But  this,  it  was  held,  could  produce  no  constitutional  repug- 
nancy. Unless  the  repugnancy  between  the  operation  of  the 
State  law,  and  the  right  claimed  under  the  law  of  Congress  is 
direct  and  irreconcilable,  the  State  power  must  be  upheld. 

The  true  rule  on  this  subject  is  to  be  found  in  the  Federalist. 
It  is  there  stated  in  the  thirty-second  number:  ^^That  it  is  not 
a  mere  possibiUty  of  inconvenience  in  the  exercise  of  powers, 
but  an  immediate  and  constitutional  repugnancy,  that  can,  by 
implication,  alienate  or  extinguish  a  pre-existing  right  of  sover- 
eignty." 

The  distinction  is  between  an  immediate,  direct,  and  neces- 
sary conflict  of  powers,  where  power  stands  arrayed  against 
power,  as  in  the  case  of  Gibbons  and  Ogden;  and  one  that  is 
merely  possible,  and  often  occurs  in  our  form  of  government, 
where  powers,  harmonious  in  themselves,  are  seen  operating 
upon  the  same  subject. 

We  can  perceive  no  repugnancy,  between  the  law  of  Mary- 
landy  imposing  a  tax  upon,  this  property,  and  the  acts  of  Con- 
gress, under  which  an  exemption  from  it  has  been  claimed  by 
the  appellant. 

We  think,  therefore,  that  the  imposition  of  this  tax  was  a 
constitutional  exercise  of  the  taxing  power  of  the  State,  and 
that  the  judgment  of  the  county  court  must  be  affirmed. 

JUDGMENT   AFFIRMED. 
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Alexander   C.   Bullitt  vs,  Andrew  Musgrave. — June 
Term,  1845. 

B  aathorixed  G  to  purchase  certain  personal  property  of  M,  put  ap  by  him 
on  a  fishery  of  B*9;  in  case  they  could  not  agree,  to  call  in  a  third  person, 
as  to  the  price ;  and  whatever  they  agreed,  he,  B,  would  pay,  but  said« 
'*  recollect  that  when  my  claim  for  damages  and  rent  is  settled,  whatever 
remains  I  will  pay  it.*'  This  was  communicated  to  JIf,  who  said,  **  I  am 
perfectly  satisfied  to  leave  it  to  men,  but  I  have  done  B  no  damage ;  I  owe 
him  some  rent,  which  I  have  been  always  ready  to  pay  him.**  Arbitrators 
were  selected,  who  awarded,  that  M  should  **  receive  the  sum  of  ^lOOO  for 
the  following  property,  to  wit :  The  houses,  sheds,  with  all  the  apparatus 
thereto  affixed  with  nails ;  also  all  loose  plonk  over,  &c.,**  and  repairs  on 
Stony  Point  Shores  with  repairs  on  wagon  house.  On  this  award  O  and 
JIf  endorsed,  **we  do  agree  to  abide  by  the  within  appraisement.*' 

In  an  action  to  recover  the  amount  of  the  award,  B  ofiered  evidence  that  the 
claim  thereon  was  compromised,  and  released  by  an  arrangement  in  relation 
to  certain  actions  theretofore  pending  in  Virginia^  by  B  against  M;  and  for 
the  purpose  of  inducing  the  jufy  to  believe  such  arrangement,  proved  that 
M  had  cut  upon  the  premises  devised  to  him  by  B*f  father,  wood  to  the 
value  of  $2000.  Such  proof  being  ofiered  without  objection,  JIf,  to  rebut 
it,  proposed  to  prove  that  the  rented  property  was  greatly  improved  by  him 
by  his  course  of  farming.  Held  :  that  this  testimony  was  not  admissible 
as  an  answer  to  the  alleged  trespass. 

Whether  the  land  had  been  well  tilled  or  not,  or  had  been  cultivated  so  as  to 
benefit  the  defendant,  were  not  questions  in  issue  before  the  jury. 

A  lessee  cannot  set  up  any  claim  for  voluntarily  farming  land  in  a  more  bene- 
ficial manner  than  the  lease  required. 

When  a  tenant  has  been  guilty  of  a  trespass  in  committing  waste  upon  the 
demised  premises,  evidence  of  better  than  ordinary  cultivation  of  the  same 
cannot  have  any  tendency  to  diminish  or  mitigate  a  claim  for  damages  for 
such  waste. 

When  a  party  ofiTered  to  read  a  commission  to  take  testimony  and  the  pro- 
ceedings under  it,  to  the  jury,  and  his  opponent  objected  to  all  such  parts  of 
it  as  went  to  establish  a  particular  fact ;  and  the  county  court  permitted  all 
of  the  depositions  to  bo  road,  to  which  the  defendant  excepted,  this  court 
will  not  consider  that  tribunal  as  deciding  any  other  question  than  the  spe- 
cific  one  raised. 

It  was  the  duty  of  the  county  court,  as  no  other  objection  was  taken  than  the 
one  above  adverted  to,  to  permit  the  residue  of  the  evidence  to  be  read  to  the 
jury. 
It  is  not  the  duty  of  the  court  to  point  out  objections  to  the  admissibility  of 
proof. 

Since  the  act  of  1825,  ch.  117,  no  point  can  bo  insisted  upon,  by  the  appellant, 
which  was  not  raised  by  the  court  below ;  and  this  court  cannot  act  on  a 
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question  which  shall  not  appear  to  hare  boon  presented  to  the  county 
court. 

It  is  a  fatal  o!)jection  to  a  prayer,  that  facts  are  assumed  in  it  which  should 
be  snbmitlod  to  the  jury. 

Whore  the  nature  of  an  enquiry  before  arbitrators,  was  such  as  to  render 
notice  of  their  intended  action  necessary,  a  prayer  founded  upon  the  sup- 
posed sufficiency  of  their  award,  in  an  action  upon  it,  which  is  silent  upon 
the  question  of  notice,  and  claims  that  the  plaint ifi"  is  entitled  to  recover 
upon  the  award,  irrespective  of  notice,  though  there  was  evidence  of  it, 
ought  not  to  be  granted. 

Where,  from  the  nature  of  a  submission,  the  judgment  of  arbitrators  may  be 
influenced  or  enlightened  by  tlio  adduction  of  evidence,  the  parties  are  en. 
titled  to  notice  of  the  time  and  place  of  their  proceeding  to  investigate  the 
matters  submitted  to  them. 

Where,  by  an  agreement  to  rent  a  fishery,  the  tenant  had  the  privilege  of 
getting  timber  out  of  the  lands  of  his  landlord  for  the  purpose  of  erecting 
buildings  which,  when  erected,  were  to  bo  the  property  of  the  landlord,  so 
fir  as  his  timber  was  used,  and  the  tenant  was  to  be  at  liberty  to  remove  the 
materials  ho  might  supply,  so  far  as  it  could  be  done  without  injury  to  the 
landlord's  interest;  an  agreement  was  subsequently  made  to  purchase  M*8 
materials,  and  refer  the  vuluo  of  them  to  arbitrators,  who,  without  notice  to 
the  parties,  proceeded  to  make  an  award.  Held  :  that  under  such  circum- 
stances it  was  an  open  question  of  fact,  whether  matters  had  not  been 
awarded  upon,  which  had  not  been  submitted. 

Where  matters  not  submitted  are  included  in  an  award,  which  cannot  be  sepa. 
rated  from  the  matters  referred,  the  award  is  void,  unless  what  had  been 
done  by  the  arbitrators  has  been  subsequently  ratified  by  the  parties  to  bo 
alSectcd  by  their  act. 

An  agent  appointed  to  submit  a  claim  to  arbitration  is  not  thereby  authorized 
to  ratify  and  confirm  the  award  when  made. 

When  the  design  of  one  party  was  to  purchase,  and  the  other  to  sell,  mate- 
rials, which,  by  the  terms  of  a  lease,  the  latter  had  a  right  to  remove  at  the 
end  of  his  term,  and  an  agreement  in  relation  to  such  purchase  was  sub. 
mitted  to  arbitrators,  if  purchase  money  is  to  be  paid,  it  should  appear 
what  were  the  articles  appraised,  so  that  the  vendeo  might  obtain  title ; 
and  where  some  of  the  articles  were  particularized,  and  some  were  not,  but 
were  included  under  an  et  cetera^  the  award  is  uncertain  and  void. 

All  questions  necessarily  raised  by  a  prayer  in  the  county  court,  wo  must 
presume  were  brought  to  the  attention  of  that  tribunal. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit^  conunenced  on  the  3rd 
September  1842,  by  tlie  appellee  against  tlie  appellant. 

The  plaintiff  declared  for  work  done,  materials  found,  good» 
sold;  for  money  had,  and  upon  an  insimul  computasset. 
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The  defendant  ^eaded  mm  assumpsit y  on  which  issue  was 
joined. 

1st  Exception.  The  plaintiff  to  support  the  issue  on  his 
part^  offered  in  evidence  the  following  depositions^  viz: 

1.  That  of  George  Moore  y  taken  for  the  plaintiff  under  the 
act  of  1828^  who  deposed^  that  he  had  knowledge  of  the  fishing 
shore  called  Possum  Nose,  rented  by  Andrew  Mtisgram  from 
Thomas  James  Bullitt;  that  he  does  not  know  whether  there 
were  any  improvements  cm  said  fishery*  before  saidJtf.  went 
there^  and  does  not  know  what  improvements  said  JIf.  put 
,  thereon;  that  witness  came  on  from  home,  which  is  at  Havre 
de  Grace  y  having  work  to  do  on  the  Potomac y  some  time  in 
October  or  November  1841 ;  that  at  that  time  witness  and  Sell- 
mwiy  and  Crook  were  in  partnership,  whidi  was  not  then  dis- 
solved, and  they  then  had  it  in  contemplation  to  rent  the  Posswn 
Nose  fishery.  Witness  asked  Mr.  SeUman  whether  he  had 
executed  a  lease  with  Mr.  Bullitt y  the  defendant,  or  not^  he 
stated  that  he  had  not;  that  he  had  seen  the  lease  of  old  Mr.  B. 
Xo  A.  M.y  which  gave  M.  the  power  to  remove  all  the  build- 
ings and  improvements  put  on  said  fishery  by  said  JIf.,  and  as 
witness  was  going  on,  he  authorised  the  witness  to  say  to  Mr. 
B.y  the  defendant,  unless  he,  said  B.y  would  purchase  the  im- 
provement, or  suffer  them,  (the  witness  and  Sellmauy  and 
Crook y)  to  purchase  them  and  retain  out  of  the  rent,  they  would 
have  nothing  to  do  with  the  shore.  On  the  9th  of  December 
then  next  following,  as  witness  thinks,  or  thereabouts,  it  was 
however  on  the  day  the  arbitration  took  place,  witness  called 
at  Mrs.  Murdoch' Sy  at  Dumfries y  where  Mr.  B.y  the  defen- 
dant, was  at  the  time,  and  repeated  to  Mr.  B.  the  said  conver- 
sation which  had  taken  place  between  the  witness  and  SeUman. 
Mr.  B.  stated  that  he  had  sued  M.  for  a  trespass,  and  that  said 
M.  owed  him  some  rent,  consequendy  they  did  not  speak;  that 
he,  said  B.y  authorised  the  witness  to  go  and  buy  the  property 
of  M.y  put  up  by  said  M.  on  the  Possum  Nosey  as  low  as  wit- 
ness could,  and  in  case  witness  and  M.  could  not  agree,  to  leave 
it  to  two  men,  and  if  they  could  not  agree,  to  call  in  a  third 
person,  as  to  the  price,  and  that  whatever  they  agreed,  he,  said 
B.y  would  pay  it;  but,  said  he,  recollect  that  whenever  my 
5        v,3 
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claim  for  damages,  and  I  expect  to  recover  a  good  deal,  and 
rent  is  settled,  whatever  remains  I  will  pay  it.  Witness  went 
down  on  the  shore  the  same  morning  and  saw  Mr.  M.  and 
stated  distinctly  to  M.  the  conversation  which  witness  had  had 
with  B.  Mr.  M.  said,  "I  am  perfectly  satisfied  to  leave  it  to 
men,  but  I  have  done  him  no  damage^  I  owe  him  some  rent^ 
which  I  have  been  always  ready  to  pay  him,  but  he  distrained 
on  my  property  before  it  was  due. ' '  Witness  and  Mr.  M.  went 
down  to  the  fishery,  and  Mr.  M.  asked  $1500  for  the  improve- 
ments, and  witness  offered  him  $500.  Witness  then  told  M. 
that  it  was  impossible  for  them  to  agree,  and  that  he  supposed 
they  would  have  to  leave  it  to  men,  and  M.  said  that  he  was 
peifecdy  satisfied  to  do  so;  witness  said  that  he  was  a  stranger, 
and  unacquainted  with  the  men  there,  and  wished  to  have  a 
competent  man  on  his  side;  that  witness  would  like  to  have 
witness'  partner  at  the  fishery  above,  being  the  Marsh  fisheiy, 
Zebulan  A.  Kanky,  as  one  of  the  referees,  but  that  he,  said 
M.y  might  object  to  said  Kanky  on  that  ground,  that  he  was 
witness'  partner.  Said  M.  stated  that  he  considered  Mr.  K.  a 
gentleman,  and  that  he  had  no  objections  to  him,  and  that  he^ 
said  M.y  would  choose  Mr.  Anness.  Witness  and  M.  then 
both  agreed,  if  the  referees  should  not  agree,  to  call  in  a  third 
person,  and  whatever  their  decision  might  be,  to  abide  by  it. 
The  referees,  Kanky  and  Anness,  did  not  agree,  and  they 
called  in  CockeriUy  and  the  paper  herewith  filed  and  marked 
"Exhibit  A,"  is  the  arbitration  which  the  said  three  referees 
K.  A.  and  C.  signed;  that  the  said  paper  marked  Exhibit  A, 
was  prepared  under  the  authority  of  Mr.  By  the  defendant,  and 
unless  it  had  been  prepared,  witness  and  Settman  if  Crook 
would  not  have  rented  said  P  N.  fishery.  SeUman  4* 
Crooky  witness  being  a  silent  partner  with  them,  rented  at  the 
annual  rent  of  $850,  the  P.  N.  fishery.  Stony  Point  fishery 
and  Timber  Branch  fishery,  but  only  worked  the  P.  N.  fishery- 
Witness  considers  the  rent  very  reasonable  with  the  improve- 
ments, but  would  not  have  the  Posswm  Nose  fishery  for  one 
year  for  nothing,  if  the  improvements  mentioned  in  the  aibitra- 
tion  had  not  been  there.  The  other  two  fisheries.  Stony  Point 
and  Timber  Branchy  witness  considers  as  worth  nothing  in  any 
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case.  After  the  conversation  between  M.  and  witness,  JIf .  took 
idtness  over  the  improvements  on  P.  N.  fishery,  and  put  wit- 
ness into  possession,  and  said  to  him,  ^^mind,  this  is  your  pro- 
perty, I  deliver  it  all  over  to  you,  and  if  it  bums  down,  it  is  at 
your  risk. ' '  Witness  considered,  that  in  receiving  this  property 
from  Mr.  M,y  he  took  chaige  of  it  imder  the  authority  he  de- 
rived from  Mr.  B.  That  he  purchased  the  said  improvements 
for  Mr.  B.y  and  not  for  S.  ^  C.  and  himself;  that  witness 
signed  the  agreement  endorsed  on  Exhibit  A,  and  that  in  sign- 
ing said  agreement  as  George  Moore  ff"  Company ,  he  considered 
himself  as  acting  as  the  agent  of  Mr.  B.,  the  defendant;  that 
witness,  when  he  went  down  to  P.  N.  fishery,  offered  Mr.  M. 
1^600  for  the  improvements,  but,  on  account  of  the  snow,  was 
unable  to  ascertain  their  extent  and  value;  that  afterwards, 
when  he  came  to  know  them  fully,  he  considered  the  value  put 
on  them  by  the  arbitrators  as  low  enough.  Mr.  B.  was  on  the 
ground  on  the  day  of  the  arbitration,  but  witness  does  not  know 
whether  he  talked  to  the  arbitrators,  or  went  over  the  buildings 
and  improvements.  That  witness  has  heard  the  deposition  of 
Nicholas  Suter  in  this  cause,  and  that  all  the  improvements 
mentioned  in  said  deposition,  by  said  Nicholas  StUer,  existed 
when  witness  went  to  Possum  Nose  fishery,  and  the  other 
places,  as  he  has  above  mentioned;  that  a  high  freshet  in  1842, 
carried  away  sixty  feet  of  the  shed  at  Possum  Nose,  which  wit- 
ness saw  there  when  Sellman  Sf  Crook  took  possession  of 
the  shore,  and  which,  in  consequence,  Mr.  Suter  could  not 
have  seen;  that  witness  collected  as  many  of  the  boaids  of  the 
said  sixty  feet  of  shed  as  he  could  find,  and  put  them  away;  that 
two  of  the  houses  are  covered  with  shingles,  with  the  exception 
of  about  three  feet  on  one  end  of  one  of  them. 

2.  Nicholas  Suter,  a  witness  for  the  plaintiff,  also,  proved 
various  repairs  and  improvements  put  up  on  the  Possum  Nose 
fidiery  from  1836  to  1843,  necessary  to  a  fishery. 

3.  John  Rogers,  also  a  witness  for  the  plaintiff,  gave  evi- 
dence of  his  improvements;  and  that  in  1839,  the  buildings 
and  improvements  on  Possum  Nose  fisheiy  were  complete, 
and  the  best  on  the  river  for  a  rented  shore.  Witness  has  fol- 
lowed the  fishing  business  nearly  twenty-four  years,  and  the 
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improvements^  in  his  opinion^  would  be  worth  full  two  years 
rent  of  the  imimproved  property.  During  the  space  between 
1836  and  1839,  the  whole  character  and  condition  of  the  shore 
aforesaid,  was  milch  improved  by  Mr.  Musgravey  so  as  to 
increase  its  value  as  a  fishing  property.  While  witness  was 
there,  he  did  not  observe  any  wood-cutting  going  on;  did  not 
see  any  wood  carried  off.  A  field  or  two  near  the  shore  was 
enclosed  with  pine  poles,  barely  enough  for  a  fence. 

4.  Henry  Mwre^  a  witness  for  plaintiff,  also  proved  similar 

&CtB. 

5.  Tlumuis  M.  Davidson  also  proved,  that  he  never  had 
any  conversation  with  Mr,  BuUUt  relating  to  said  shore,  but 
was  present  at  a  conversation  between  said  BuUitty  the  defen- 
dant, and  said  MusgravSy  the  jJaintiff,  about  the  paying  for  the 
im|Mrovements  on  said  shore.  It  was  about  one  year  ago,  either 
in  last  February  or  last  March.  Witness  and  3^.  Mttsgrave 
were  going  down  Pratt  street  together,  and  they  stopped  into 
Mr.  Lutts^  hotel;  they  went  in,  and  Mr.  BoUitt  was  sitting 
there  behind  the  stove.  Mr.  Musgrave  went  up  to  him  and 
slapped  him  on  the  shoulder,  and  asked  him  how  he  was. 
Some  little  conversation  took  place  between  them,  and  at  la^ 
Mr.  Musgrave  said  to  him,  ^'I  think  it  very  hard  Mr.  BtdUtty 
that  I  cannot  get  paid  for  my  property.*'  Mr.  BuBUt  replied, 
that  their  lease  would  expire  in  about  two  years;  he  then  began 
to  talk  about  Mr.  George  Moore^s  fishing  the  place,  and  the 
character  of  the  place.  Mr.  Musgrave  said  again,  that  he 
thought  it  very  hard  that  he  could  not  get  paid  for  his  property, 
and  Mr.  BvUitt  said,  "you  must  and  shall  be  paid  for  your 
property,"  and  told  Mr.  Musgrave  that  his  property  was  still 
there.  The  conversation  all  this  time  was  concerning  the  said 
fishery. 

The  exhibit  marked  A,  referred  to  in  the  aforegoing  depod- 
tions,  is  as  follows,  to  wit: 

Report  of  Mr.  Wm.  Cockrill,  Richard  Anniss  and  Z.  A. 
Kanky,  as  regards  the  property  on  Opossum  Nose  fishery. 

We  agiee,  that  Mr.  Andrew  Musgrave  should  receive  the 
sum  of  $1000  for  the  following  property,  to  wit:  The  houses, 
sheds,  with  all  the  apparatus  thereto  affixed  with  nails,  also  all 
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loose  plank,  oven,  6cc.     Capstan,  platform  and  gallows,  and 
repairs  on  Stony  Point  shore,  with  repairs  on  wagon  house. 

November  29th  1841.  Wm.  Cockrill, 

Richard  Anniss, 
Z.  A.  Kankt. 

(Endorsed.)  We,  Andrew  Musgrave  and  George  Moore 
^  Co.y  do  agree  to  abide  by  tlie  within  appraisement,  as  witness 
our  hands  and  seals,  this  29th  November  1841. 

Andrew  Musgrave, 
Geo.  Moore  ifc  Co. 

John  P.  PhiUipsy  for  the  defendant,  testified,  that  he  was 
counsel  for  Alexander  C  BvUUt  in  two  cases  of  attachment 
or  distress  for  rent,  in  the  county  court  of  Prince  WiUiamy 
against  Andrew  Musgrave,  and  was  also  counsel  for  said 
BMUt  in  three  actions  of  covenant  in  the  circuit  superk>r 
court  oi  law  and  chancery  of  Prince  William  county,  and  in 
an  action  on  the  case  in  the  same  court;  all  of  the  said  cases 
were  in  the  name  of  said  BvUitty  in  his  own  right,  or  as  admin- 
istrator of  the  late  Thonms  J.  BteUitty  of  Marylandy  and  in- 
vdved  questions  imder  two  leases,  made  by  the  said  Thomas 
J.  BidUtty  in  his  life  time,  to  said  Andrew  Musgrave y  &c. 
The  papers  in  the  said  cases  in  the  county  and  superior  court, 
will  diew  the  objects  of  each  suit,  better  than  I  can  explain 
them  here.  At  the  May  term  of  the  circuit  superior  court  of 
law  and  chancery  for  Ptince  William  county,  1842,  Alex- 
ander C.  Bullitt  was  in  attendance  upon  that  court,  and  he  did 
authorise  me  to  compromise  and  settle  his  differences  with 
said  Musgrave y  arising  under  the  said  leases.  I  did  converse 
with  said  Musgrave  at  the  time  of  the  term  of  the  court 
aforesaid,  on  the  subject  of  his  controversies  with  said  Bvi- 
litty  with  a  view  to  carry  out  a  compromise  between  them, 
which  I  understood  said  Musgrave  to  be  anxious  to  effect. 
The  terms  of  the  compromise,  as  I  understood  it,  was,  that  the 
said  Bullitt  should  dismiss  all  his  suits  against  said  Musgrave y 
except  one,  and  take  a  judgment  on  that  one  against  said 
Mu^ravOy  for  the  sum  of  $452.13,  with  interest  from  the  first 
day  of  May  1842,  and  the  costs  of  that  suit;  and  that  there- 
upon, all  matters  of  difference  between  said  Bfdlitt  and  said 
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MusgravBy  arising  upon  said  leases,  were  ended  and  settled. 
I  certainly  considered  Mr.  BtdlUt  and  Mr,  Musgrave  as  having 
by  that  compromise,  setded  all  differences  between  them  aris- 
ing upon  said  leases.  I  do  not  now  recollect  that  I  heard  of 
any  other  matters  between  them,  except  some  small  accounts 
for  money,  rent,  <fcc.,  which  were  included  in  the  setdement. 
I  understood  the  parties  as  being  desirous  to  setde  all  their 
differences,  and  I  have  no  doubt  that  was  the  imderstanding 
of  both  parties  at  the  time.  I  certainly  should  not  have  ad- 
vised Mr.  BttOitt  to  dismiss  his  suits  against  Mr,  Mvsgrave,  and 
leave  Musgrave  at  hberty  to  set  up  any  claim  he  nfiight  make 
against  BttUitt.  After  the  compromise  was  agreed  upon,  and 
before  judgment  was  entered  up,  Musgrave  paid  to  BttUitt  the 
sum  of  $300  in  cash,  and  the  judgment  was  entered  up  for  die 
residue  of  said  sum,  being  $152.13,  with  interest  and  costs  as 
aforesaid.  In  the  conversations  on  the  subject  of  the  compro- 
mise, the  claims  of  said  Musgrave  under  the  lease  for  the 
fishery  rfiore,  were  alluded  to;  he  set  up  in  those  conversations, 
all  his  claims,  as  I  undei*stood  him,  under  the  lease.  I  recol- 
lect the  plank,  &c.,  which,  under  the  lease,  he  was  to  have  a 
right  to  remove,  were  alluded  to.  I  considered,  and  as  already 
stated,  I  believe  Mr.  Musgrave  considered  the  compromise  as  a 
full  setdement  of  all  his  demands  against  BvUitty  and  all  Bvl- 
litVs  demands  against  him  imder  said  lease.  I  do  not  know 
the  character  of  Mr.  Musgrave^ s  suit  against  M^.  BvUitty  and 
therefore  cannot  say  that  I  know  any  thing  fmlher,  which 
would  be  of  any  service  to  the  parties. 

Joseph  S.  Farrow  also  proved,  that  during  the  May  tenn  of 
the  circuit  superior  court  of  law  and  chancery  of  Prince  Wil- 
liam county,  in  1842,  and  after  Musgrave  and  BuUHt  had 
compromised  their  differences,  I  heard  Musgrave  say  that  they, 
the  said  Musgrave  and  BvUitty  had  setded  their  affairs  or  busi- 
ness, and  that  he  was  glad  of  it;  tiiat  he  had  to  pay  several 
hundred  dollars,  some  three  or  five  hundred  dollars,  and  further 
said  deponent  saith  not. 

Wasfdvgton  S.  Norville  also  proved  that  he  was  at  the  May 
term  of  the  superior  court  of  Pririce  William  county  in  1 842, 
in  company  with  the  plaintiff,  Musgrave,  who  desired  me  to 
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endeavor  to  bring  about  a  compromise  of  the  several  suits  pend- 
ing between  the  plaintiff  and  defendant^  for  damages  for  cutting 
wood  and  for  rent;  the  said  plaintiff  authorized  me  to  propose 
to  the  defendant^  that  if  he  would  dismiss  his  suits  for  damages 
for  cutting  wood^  he^  the  said  defendant^  might  take  judgment 
for  his  renty  and  it  should  end  their  l^al  controveraies  in  Ftr- 
ginia^  and  fully  discharge  all  claims  and  demands  of  every 
nature  whatever^  which  the  plaintiff  had  against  the  defendant 
under  dealings  in  Virginia.     I  was  not  present  when  otny  con- 
versation took  place  between  the  plaintiff  and  John  P.  PkilipSy 
nor  Was  I  present  when  the  final  arrangement  was  made  between 
the  parties  as  to  their  differences  above  referred  to.    I  heard  the 
plaintiff  say^  on  the  day  of  the  compromise,  that  he  would  sue 
the  defendant  in  Baltimore,  and  I  am  imder  the  impression 
that  he  made  this  declaration  before  the  compromise  was  made. 
I  never  heard  the  plaintiff  say  any  thing  about  such  a  suit 
afterwards.     Acting  as  a  constable  of  Prince  William  county, 
I  received  an  attachment  issued  by  a  magistrate  of  said  county, 
a  copy  of  which,  marked  A,  is  hereunto  annexed  as  a  part  of 
this  answer;  under  which,  on  the  date  of  said  warrant,  I  went 
upon  the  premises  leased  by  BvUitt  to  Musgravey  and  seized 
the  property  mentioned  in  my  return  thereon,  but  did  not 
remove  it;  it  was  suffered  to  remain  in  the  care  of  Mvsgrave^s 
manager,  and  three  days  afterwards  was  suiTendered,  upon 
Musgrave  suing  out  a  writ  of  replevin.     I  heard  Bidlilt  say  he 
was  a£raid  Musgrave  would  remove  the  property  before  the 
rent  became  due,  but  any  declaration  as  to  his  intentions  against 
Musgrave,  further  than  to  make  his  rent,  I  did  not  hear. 
I  have  been  on  the  premises,  assisted  by  a  gentleman,  Mr. 
Henry  Ohapmany  measured  the  plank  claimed  by  the  plaintiff, 
and  find,  by  calculation,  to  amount  to  about  fifteen  thousand 
feet,  and  do  think  it  worth,  at  the  expiration  of  the  lease,  not 
more  than  fifty  cents  per  hundred  feet;  that  it  is  now  in  rapid 
state  of  decay.    At  the  request  of  the  defendant,  I  have  been- 
over  the  land  embraced  in  the  lease,  to  ascertain  as  near  by 
judgment,  the  quantity  of  wood  cut  from  the  land;   I  judge 
about  one  thousand  cords;  was  worth  at  the  time  to  defendant 
one  dollar  per  cord^  standing,  it  being  near  the  river  banks.     I 


Digitized  by 


Google 


40  CASES  IN  THE  COURT  OF  APPEALS 

Bullitt  M.  MasgrraTo.— 1845. 

think  the  wood  waa  worthy  at  that  time,  one  thousand  dollars; 
the  fence  made  by  Mvsgravcy  was  of  poles.  I  think  that  a 
laige  portion  of  wood  carried  away  would  have  made  rails; 
could  have  been  applied  to  farming  purposes.  I  further  state, 
that  at  the  time  I  levied  warrants  of  distraint  and  attachment, 
the  said  plaintiiT  acknowledged  that  he  was  indebted  to  BtdlUi 
after  crediting  some  orders  drawn  on  the  plaintiff,  which  said 
Btdlitt  directed  to  allow  if  he  paid  the  remainder  of  the  rent. 
At  the  time  of  the  compromise,  the  only  item  in  dispute  was 
the  suit  for  the  trespass  on  terms  of  the  lease,  and  damages  for 
breach  of  covenant.  I  think  the  fishing  shore  occupied  by 
MusgravCy  when  rented,  if  it  had  been  put  up  to  the  highest 
bidder,  would  have  rented  for  $1000  or  $1200. 

And  also  the  following  leases  : 

Memorandum  of  an  agreement  made  and  entered  into  this 
16th  August  1836,  between  Thomas  J.  BvUiU  of  the  one  part, 
and  Andrew  Mvsgrave  of  the  other  part.  The  said  B.  agrees 
to  let  and  demise,  and  doth  hereby  let  and  demise,  unto  the 
said  M.y  the  fishing  shore  of  the  said  B.^  on  the  Potomac  river, 
commonly  called  the  Possum  Nose  fishery,  for  the  term  of  four 
years,  to  commence  on  the  1st  day  of  January  1838.  In  con- 
sideration whereof,  the  said  Musgrave  doth  hereby  agree  with, 
and  bind  himself  to  the  said  jB.,  to  pay  him,  the  said  B.y  the 
annual  rent  of  $500,  at  the  following  periods,  that  is  to  say,  on 
the  1st  day  of  July  in  each  year  during  the  said  term.  This 
fishery  is  to  extend  down  the  river  ta  the  four  acres  of  land 
devised  by  the  father  of  the  said  jB.  to  Ids  sisters^  and  laid  off 
by  the  said  B.  for  his  sisters  and  their  heirs,  and  no  further,  and 
is  to  extend  up  the  river  so  far  as  not,  in  any  manner,  to  obstruct 
or  interfere  with  the  Timber  Branch  fishery,  and  no  fm*ther>  it 
being  the  intention  that  the  Timber  Branch  fishery  shall  be 
and  remain  free  and  clear  from  any  obstruction  or  interruption 
whatever.  The  said  M.  has  the  privilege  of  getting  timber  out 
of  the  woods  of  the  said  £.,  for  the  purpose  of  erecting  build- 
ings for  the  accommodation  of  the  said  Possfwm  Nose  fishery, 
which,  when  erected,  are  to  be  the  entire  property  of  said  B., 
so  far  as  his  timber  is  used,  and  to  be  carefully  preserved  for 
the  time.     The  said  jB.  is  to  be  at  no  other  expense  whatever. 
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^^The  said  M,  is  at  liberty  to  remove  such  materials  as  he  may 
supply  towards  the  buildings^  other  than  those  from  the  woods 
of  the  said  jB.,  so  far  as  it  can  be  done  without  exposure  of,  or 
injury  to,  the  materials  towards  the  said  buildings  attained  out 
of  the  woods  of  the  said  B,  The  said  Musgrave  is  to  deliver 
up  the  said  demised  premises  at  the  end  of  the  said  term  to  the 
said  Bullitt,  his  heirs  or  assigns^  peaceably  and  promptly. 

In  witness  whereof,  the  said  parties  have  hereto  set  their 
bands  and  scab.  Teos.  J.  Bullitt,     (Seal.) 

Andrew  Musgrave,  (Seal.) 

Memforandum  of  an  agreement  made  and  entered  into,  on 
this  8th  day  of  September  1836,  between  Thomas  James  , 
Bullitt,  and  Andrew  Musgrave  and  John  H.  WiOiamSy  of 
Prince  William  coimty,  in  the  State  of  Virginia^  of  the  other 
part.  The  said  Bullitt  agrees  to  let  and  demise  mito  the  said 
Musgrave  and  the  said  WilliamSy  for  and  during  the  term  of 
five  years,  to  commence  on  the  1st  day  of  January  next,  a 
parcel  of  land,  belonging  to  the  said  Bullitt ,  lying  and  being 
in  Prince  William  county,  in  the  State  of  Virginiay  in  a  neck 
between  the  river  Potomac  and  Quantico  creek,  that  is  to  sayy 
the  arable  and  woodland  only,  contained  within  the  following 
limits,  with  the  exceptions  hereinafter  mentioned:  Beginning, 
<S^c.  All  fisheries,  and  all  land  necessaiy  for  the  full  enjoyment 
and  accommodation  thereof,  excepted,  and  the  free  passage  of 
the  tenants  and  agents  of  the  said  Bullitt,  to  and  from  the 
fisheries  also  excepted;  it  being  the  intention  of  these  presents/ 
that  the  said  Musgrave  and  Williams  axe  not,  in  any  mannery 
to  molest  or  interrupt  the  fisheries,  the  land  needful  for  the  en- 
jojrment  and  accommodation  thereof,  or  the  free  passage  of  the 
tenants  and  agents  of  the  said  Bullitt,  to  and  from  the  same  as 
heretofore.  In  consideration  whereof,  the  said  Mttsgrave  and 
Williams  do  hereby  agree  with,  and  bind  then^elves  to  the 
said  Bullitt,  for  the  annual  rent  or  sum  of  money  following: 
that  is  to  say,  the  sum  of  $100,  current  money  of  the  United 
States,  on  the  last  day  of  December,  in  the  year  of  our  Lord, 
1837,  and  the  rent  or  sum  of  $200,  like  money,  on  the  last 
day  of  December  in  each  and  every  year  thereafter,  during  the 
said  term.  The  said  Musgrave  and  WUliam^ase  at  liberty  to 
6        V.3 
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cut  dcFwn,  for  the  use  of  the  demised  premises;  that  is,  for 
buildings,  fences,  fuel,  and  other  purposes,  all  the  second 
giowth  of  wood  and  lumber,  on  the  river  adjoining  the  field 
now  in  the  occupation  of  Bell  and  others,  and  being  within  the 
lines  aforesaid,  and  to  sell  and  dispose  of,  for  their  own  benefit, 
the  lapse  of  the  timber  cut  down  for  rails  and  other  wood  that 
cannot  be  carefully  applied  to  the  purposes  aforesaid,  and  other- 
wise would  go  to  decay  and  be  lost;  but  the  original  growth 
of  wood  and  timber  next  to  the  creek,  is  to  be  preserved  for  the 
support  of  the  demised  premises,  save  only  what  may  be  neces- 
sary for  the  use  of  the  farm,  after  the  reasonable  and  discreet 
.consumption  of  what  is  before  permitted  to  be  cut  down.  In 
case  of  failure  of  rail  timber,  within  the  lines  aforesaid,  during 
the  said  term,  after  the  discreet  consimiption  thereof,  the  said 
Musgrave  and  WiUiams  are  at  hberty  to  procure  rail  timber 
for  the  use  of  the  said  farm  out  of  the  other  woods  of  the  said 
BvUUt.   Signed,"  &c. 

The  defendant  also  proved,  that  JIf.,  between  1838  and  the 

,  spring  of  1841,  cut  and  sold  wood  off  of  said  land,  to  a  value 

amounting  from  $2000  to  $2750;  the  plaintifl^  proved  that  such 

cutting  was  known  to  the  agent  of  T,  J,  B.,  in  his,  J's  life 

time,  and  to  the  defendant,  after  said  Thomas*  death. 

The  plaintiff  then  offered  in  evidence  the  following  deposi- 
tions, taken  imder  a  commission,  viz: 

The  deposition  of  John  W.  Tyler  stated,  that  he  knew  of 
several  suits  between  the  parties,  to  wit:  Two  attachments  and 
four  other  suits.  Two  of  the  latter  suits  were  Iwrought  against 
A.  Musgrave  and  Jno,  W,  WiUiams ^  one  by  Alex.  C  BtUlitty 
in  his  own  right,  and  the  other  as  representative  of  Thos.  J. 
Bullitt;  the  third  was  an  action  to  recover  $100,  claimed  to  be 
due  the  estate  of  T/ios.  J.  BtUlitty  from  A.  Musgrave,  and  the 
fourth  was  brought  by  Alex.  C.  Bullitt j  to  recover  a  rent  of 
$500.  That  he  was  the  attorney  of  A.  Musgrave y  in  the  suits 
alluded  to  in  his  previous  answer,  and  the  defence  made  to  one 
of  the  attachments  was,  that  the  attachment  was  defective,  which 
was  sustained  by  the  court,  and  the  attachment  was  quashed. 
The  defence  to  the  other  was,  that  the  amount  claimed  had 
been  paid,  and  there  was  in  the  progress  of  the  cause  a  judg- 


Digitized  by 


Google 


OF  MARYLAND.  43 


Bullitt  V9.  MuBgrave — 1845. 

»_ 


men!  in  Musgrave^s  favor  for  costs.  Deponent  says,  that  he 
does  not  recollect  particularly  the  courts  at  which  the  attach- 
ments were  ended.  The  other  suits  spoken  of  were  in  the 
circuit  superior  court  of  law  and  chancery  for  Prince  WUliamy 
and  were  settled,  as  deponent  beUeves,  at  the  May  teim  1842, 
of  said  court,  under  the  following  circumstances:  During  the 
court,  there  were  some  general  propositions  for  compromise, 
and  having  been  informed  by  A.  Mttsgrave  diat  the  suits  for 
damages  for  cutting  and  carrying  away  wood,  &c.,  was  vexa- 
tious and  frivolous,  and  that  he  had  a  receipt  for  the  $100 
claimed  in  another  suit,  and  that  he  owed  the  rent,  subject  to 
some  offsetts;  there  was  a  proposition  made  to  take  judgment 
given  for  the  rent,  if  the  plaintiff  would  dismiss  the  other  suits. 
This  proposition  was  not  acceded  to,  and  there  seemed  to  be 
no  probability  of  a  compromise.  When  the  cases  w/ere  called 
in  their  order  on  the  docket,  the  judge  of  the  court  refused  to 
set  in  the  cases,  on  the  score  of  his  being  a  relative  of  the  plain- 
tiff, and  directed  them  to  be  sent  to  another  judicial  circuit. 
After  it  was  ascertained  that  no  judgment  could  be  had  for  the 
rent  during  that  teim  of  the  court,  and  that  increased  tiouble 
and  expense  would  be  incurred  by  the  removal  of  the  causes, 
the  proposition  for  compromise  was  renewed,  and  it  was  finally 
agreed  that  judgment  was  to  be  given  for  the  rent  claimed,  sub- 
ject to  offsetts  agreed  on  by  the  parties,  amounting  to  a  small 
sum,  and  that  the  other  three  cases  were  to  be  dismissed ;  agreed , 
which  was  accordingly  done,  Th«  deponent  cannot  tell  the 
motives  or  inducements  to  the  setdement,  further  than  his 
answer  may  disclose.  The  deponent  says,  that  he  knows  of 
no  agreement,  contract  or  promise,  on  the  part  of  said  Mus- 
grave,  to  abandon  any  action  or  cause  of  action  in  Balti- 
more,  or  elsewhere,  that  he  had  against  said  BuUittj  in  conside- 
ration of  BvUitVs  dismissing  the  suits  aforesaid,  in  Virginia, 
The  deponent  says  that  he  was  the  attorney  of  said  Mus- 
grave  J  and  certairdy  never  heard  of  any  terms  or  conditions  as 
mentioned  in  the  foregoing  interrogatories,  and  thinks  that  a 
client  would  usually  mention  such  matters  to  his  counsel  if  they 
existed. 
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The  deponent  says,  that  the  copies  from  the  order  book  of 
the  court,  marked  A  and  B,  and  hereto  annexed  and  certifi^ 
by  the  clerk,  shews  the  terms  of  the  setdement  as  depcment 
understood  it.  The  judgment  for  $152.13,  with  interest 
from  1st  May  1842,  being  the  balance  of  rent  of  $500,  after 
paying  down  the  sum  of  $300  in  money,  or  thereabouts,  and 
idlowing  the  offsetts.  The  deponent  says,  that  A.  Mvsgrave 
i^onferred  with  him  both  before  and  after  the  compromise,  as 
to  bringing  suitjs  for  damages  against  A.  C.  Bullitt ^  and  also 
as  to  the  expediency  of  suing  him  in  Maryland  or  in  Vhginia^ 
lind  finally  concluded,  as  a  matter  of  convenience  to  himself, 
to  bring  the  suits  in  Baltimore y  Md.y  and  further  this  deponent 
saith  not. 

A — Virginia.  At  a  circuit  superior  comt  of  law  and  chan- 
cery, of  Prinee  William  county,  held  on  the  19th  day  of 
May  1842. 

Alexander  C  Bullitt ,  plaintiff,  against  Awhrew  Musgravej 
defendant.  In  covenant.  This  day  came  the  plaintiff,  by  his 
attorney,  and  the  defendant,  by  John  W.  Tyler ,  Eaq.,  his 
attorney,  acknowledges  the  plaintiff's  action,  and  agreed  that 
the  plaintiff  has  sustained  damages  in  this  case  to  the  sum  of 
$152.13,  with  legal  interest  thereon  from  the  Ist  day  of  May 
1842,  till  payment.  Therefore  it  is  considered  by  the  court, 
that  the  plaintiff  recover  against  the  defendant,  his  damages 
acknowledged  as  aforesaid,  and  his  costs,  by  him  about  his  suit, 
in  this  behalf  expended;  ajid  the  said  defendant  in  mercy,  &c. 

B. — A,  C  Bullitt,  plaintiff,  against  A,  Musgrave,  defen- 
dant. T.  J.  BuUitt^s  adm'r,  pl'ff,  against  same  deft.  In 
covenant.     Same  plaintiff  against  same  defendant.     In  case. 

These  causes  are  dismissed,  being  agreed  between  the  parties. 

The  foregoing  are  true  transcripts  from  the  records  of  the 
circuit  superior  court  of  law  and  chancery,  of  Prince  William 
county,  in  the  State  of  Virginia,  In  testimony  whereof,  I 
have  hereto  set  my  hand,  this  8th  day  of  August  1843. 

P.  D.  Lipscomb,  Cl'k. 

Daniel  Raicliffe  deposed,  that  he  concurred  in  the  statements 
of  John  W.  Tyler;  and  that  he  was  present  at  a  conversation  be- 
|.ween  A.  C,  B,  and  A,  M,y  in  the  town  of  Dumfries ,  touching 
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tlieir  differences  in  Virginiay  and  endeavored  to  effect  a  settle- 
ment of  the  same,  but  failed.  The  difficulty  seemed  to  arise  out 
of  matters  of  account,  and  I  heard  nothing  said  about  damages 
for  trespass  committed  by  Musgrave.  I  have  lived  for  the  last 
six  or  eight  years  within  four  miles  of  the  farm  and  fishery 
rented  by  Mr.  Musgrave  of  Mr.  Bullitt ^  and  have  had  frequent 
oppoitunities  of  observing  the  manner  in  which  the  same  was 
managed,  and  hesitate  not  to  say  that  I  was  surprised  when  I 
heard  that  Mr.  BuUitt  had  instituted  proceedings  against  Mr. 
Musgnwe  for  damages  on  account  of  trespass  committed  by 
him.  When  Mr.  Musgrave  took  the  property  alluded  to,  it 
was  of  little  value  comparatively,  and  when  he  left,  it  possessed 
AS  much  character  as  any  of  a  similar  description  in  this  whole 
section  <rf  country,  and  in  my  estimation,  this  change  is  ascri- 
bable  in  a  great  measure,  to  Mr.  Mvsgrave^s  judicious  and 
prudent  management.  The  conversation  above  alluded  to, 
took  place  prior  to  the  middle  of  May  1842,  and  subsequent  to 
the  valuation  of  Musgrave^ s  property  on  BuUitVs  fisheiy  by 
Richard  AnnisSy  Z.  A.  Kanky  and  William  Cockrill,  Esq. 

James  Lee  also  proved,  that  Musgrave  improved  the  rented 
farm;  knew  of  trespass,  and  seizure  under  distress  by  rent. 
Other  proof  was  offered  of  the  improvement  of  the  rented  pre- 
mises. 

Papers  referred  to  in  the  aforegoing  depositions. 

C. — ^A  writ  of  replevin,  Musgrave  vs.  Btdlitty  issued  8di 
May  1841. 

D. — ^Affidavit  for  an  attachment  by  B.  against  JIf.,  for 
rent  due  B^s  father,  6th  May  1841.  Return  attached,  and 
quashed. 

The  plaintiff  offered  to  read  the  depositions,  but  the  de- 
fendant objected  to  all  such  parts  thereof  as  went  to  shew, 
that  Musgravey  by  his  farming  of  said  land^  benefitted  it 
for  the  defendant  or  his  father.  The  court,  (Purviance, 
A.  J.,)  permitted  all  of  said  depositions  to  be  read  to  the  jury. 
The  defendant  excepted. 

2nd  Exckptiqn.  The  plaintiff  and  defendant  having  given 
in  evidence  the  testimony  stated  in  the  foregoing  exception, 
which  it  is  agreed  shall  form  part  of  this  exception,  the  plaintiff 
offered  the  following  prayer. 
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"That  if  the  jury  believe  the  evidence  of  the  plaintiff's 
witness,  George  Moorey  in  relation  to  the  agreement  of  refer- 
ence, executed  by  the  plaintiff  and  George  Moore  (f  Co,y 
dated  29th  November  1841,  and  the  report  and  award  made 
imder  said  reference,  also  dated  29th  November  1841;  and 
if  they  beheve  that  said  reference,  and  report  and  award 
was  made,  as  stated  by  said  witness  Moore,  that  then  the 
plaintiff  is  entided  to  recover  the  amount  of  such  award, 
unless  the  jury  shall  also  find  from  the  evidence  in  the  case, 
that  afterwards  it  was  agreed  by  and  between  the  plaintiff  and 
defendant,  that  the  amount  so  due  to  the  plaintiff,  in  \irtue  of 
said  reference  and  award,  should  be  considered  as  compromised 
and  released  by  the  arrangement  made  in  Virginia,  in  May 
1842,  mentioned  in  the  evidence  cf  the  witness  John  W. 
Tyler,  and  the  other  witnesses  testifying  in  regard  to  said 
arrangement,  under  the  commission  to  Virginia.^ ^ 

Which  the  court  gave,  and  to  which  direction  and  opinion 
of  the  court,  the  defendant  excepted. 

The  verdict  and  judgment  being  for  the  plaintiff  below,  the 
defendant  there  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorse y  and 
Martin,  J. 

By  McMahon  and  Glenn  for  the  appellants,  and 
By  Reverdy  Johnson  for  the  appellees. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

The  exceptions  in  this  case  are  on  the  part  of  the  defendant. 
The  first  has  reference  to  the  admissibility  of  evidence. 

The  plaintiff  offered  to  read  in  evidence  a  conunission  re- 
turned on  the  22nd  of  August  1843;  but  the  defendant  objected 
to  all  such  parts  of  it  as  went  to  show  that  Musgrave,  by  his 
farming  of  the  land  leased  by  the  defendant's  father  to  him, 
benefitted  it  for  the  defendant,  or  his  father.  By  the  deposi- 
tions of  several  witnesses  taken  under  this  commission,  it  was 
proved,  that  the  farming  of  the  land  had  been  so  conducted  as 
to  benefit  the  defendant.  This  constituted  the  portion  of  the 
evidence  sought  to  be  excluded. 
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The  action  was  in  assumpsit ,  and  was  brought  to  recover  the 
amount  of  an  award,  signed  by  arbitrators  on  the  29th  of  No- 
vember 1841 :  the  defence  to  this  action  consisted  of  evidence 
offered  on  the  part  of  the  defendant,  to  show  that  the  claim  on 
the  award  was  compromised  and  released  by  an  agreement, 
entered  into  between  the  parties  in  Virginia^  in  May  1842.  And 
the  defendant,  for  the  purpose  of  inducing  the  jury  to  believe 
that  such  arrangement  as  was  insisted  upon  by  him  had  been 
made,  offered  proof,  without  objection,  that  the  plaintiff  had 
cut  upon  the  demised  premises  between  1838  and  the  spring  of 
1841,  and  sold  off  the  premises  wood  to  the  value  of  from 
$2000  to  $2750.  The  defendant  deemed  the  proof  of  a  claim 
to  damages  for  trespass,  in  cutting  the  wood  to  so  great  an 
amount  as  $2000  or  $2700,  as  important  to  show  that  it  was 
improbable  claims  to  such  an  extent,  over  and  beyond  his 
claims  for  rent,  would  be  compromised  for  so  inconsiderable  a 
sum  as  that  for  which  judgment  had  been  entered.  Whether 
this  evidence  was  admissible  or  not,  we  are  not  called  upon  to 
determine;  but  the  evidence  objected  to  is  wholly  inadmissible, 
unless  upon  some  ground  it  could  be  considered  as  an  answer 
to  the  alleged  trespass  in  cutting  the  wood:  for  whether  the  land 
had  been  well  tilled  or  not,  or  had  been  cultivated  so  as  to 
benefit  the  defendant,  were  not  questions  in  issue  before  the 
jury.  No  claim  coidd  be  set  up  by  the  lessee  for  voluntarily 
fBurming  the  land  in  a  more  beneficial  manner  than  the  lease 
required.  Nor  coidd  the  evidence,  upon  any  view  of  it,  be  con- 
sidered as  furnishing  any  answer  to  the  alleged  trespass.  It 
could  not  have  any  tendency  to  diminish,  or  mitigate  the  dama- 
ges. We,  therefore,  think  the  testimony  objected  to  was  wholly 
inadmissible,  and  that  it  should,  consequendy  have  been  rejected 
by  the  court. 

It  has  been  ui^ed  by  the  appellant,  that  the  court  below  not 
only  decided  the  evidence  objected  to  by  him,  to  be  admissible, 
but  that  all  the  evidence  taken  under  the  commission  was  ad- 
missible, and  proceeding  on  this  assumption,  various  objections 
have  been  urged  to  different  portions  of  the  evidence.  But 
we  have  not  considered  the  court  below  as  deciding  any  other 
question  than  the  specific  ciuestion  raised,  and  which  we  have 
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examined.  The  court,  it  is  true,  did  permit  the  whole  of  the 
evidence  to  be  read  to  the  jury^  after  disposing  of  the  particular 
objection  raised,  and  this  it  was  tlieir  duty  to  do,  as  no  other 
objection  was  taken  than  that  which  has  been  adverted  to.  It 
was  not  the  duty  of  the  court  to  point  out  objections  to  the  ad- 
missibiUty  of  other  portions  of  the  evidence  taken  under  the 
commission,  but  they  might  well  await  the  action  of  the  com- 
plainant in  relation  thereto,  and  if  no  other  objection  was  urged, 
the  court  only  performed  their  duty,  in  allowing  the  commis- 
sion, and  the  evidence  taken  under  it,  to  have  been  read  to  the 
jury.  Since  the  act  of  1825,  ch.  117,  no  point  can  be  insisted 
upon  by  the  appellant  which  was  not  raised  in  the  court  below, 
and  we  cannot  act  on  a  question  which  shall  not  appear  to  have 
been  presented  to  the  county  court.  Believing  the  only  point 
decided  by  the  county  court,  to  have  been  the  question  raised 
on  the  particular  evidence  objected  to,  we  cannot  entertain  the 
appeal  in  relation  to  the  objections  urged  to  odier  portions  of 
the  evidence,  taken  under  the  commission. 

The  plaintiff,  in  the  second  bill  of  exceptions,  prayed  the 
court's  opinion  to  the  jury,  that  if  the  jury  believe  the  evidence 
of  the  plaintiff's  witness,  Greorgc  Moore,  in  relation  to  the  agree- 
ment of  reference,  also  given  in  evidence,  and  executed  by  the 
plauitiff,  and  George  Moore  Sf  Co.,  dated  29th  Nov.  1841;: 
and  the  report  and  award  made  under  said  reference,  also  dated 
29di  Nov.  1841 ;  and  if  they  believe  the  said  reference  and 
report,  and  award  was  made,  as  stated  by  the  said  witnessy 
Moore,  that  then  the  plaintiff  is  entided  to  recover  the  amount 
of  such  award,  unless  the  jury  shall  also  find  from  the  evidence 
in  the  case,  that  afterwards  it  wsus  agreed  by,  and  between  the 
plaintiff  and  defendant,  that  the  amount  so  due  to  the  {daintiffii/ 
in  virtue  of  said  reference  and  award,  should  be  considered  a» 
compromised,  and  releajsed  by  the  an-angement  made  in  Vfr- 
gima  in  May  1842,  mentioned  in  the  evidence  of  the  witness, 
Jno.  W,  Tyler,  and  the  other  witnesses,  testifying  in  regard  to 
said  arrangement,  under  the  commission  to  Virginia. 

There  are  fatal  objections  to  the  instruction  prayed.  Facts 
are  assumed  which  should  have  been  submitted  to  the  jury. 
Thus,  the  question  of  notice,  was  a  fact  to  be  found  by  the 
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jury.  There  was  abundant  evidence  to  show  notice;  but  the 
prayer  is  not  put  on  the  hypothesis  of  notice^  and  no  matter 
what  the  jury  might  believe  on  the  subject  of  notice^  they 
would  have  been  bound  by  the  instruction  granted^  to  have 
found  for  the  plaintiff,  if  they  believed  the  evidence  of  Afoorc, 
in  relation  to  the  reference,  report,  and  award,  provided  they 
further  believed  that  no  compromise  had  been  made,  as  men- 
tioned in  the  instruction. 

The  nature  of  the  enquiry  by  the  arbitrators,  was  such  as  to 
render  notice  necessary.  By  the  agreement  between  the  par- 
ties, of  the  16th  of  August  1836,  Musgrave  had  liberty  to 
remove  such  materials  as  he  might  supply  towards  the  build- 
ings, other  than  those  from  the  woods  of  BtUlUty  so  far  as  it 
could  be  done  without  exposure  of,  or  injury  to  the  materials 
towards  the  said  buildings,  obtained  out  of  the  woods  of  the 
said  Bullitt.  It  was  the  purchase  of  these  materials  by  the  one, 
and  the  sale  by  the  other,  which  was  the  object  of  the  reference. 
Had  notice  been  given,  it  is  fair  to  presume,  that  evidence 
might  have  been  adduced,  to  show  that  injury  might  arise  from 
the  removal  of  some  of  the  materials  furnished,  within  the 
meaning  and  terms  of  the  contract.  At  all  events,  the  judg- 
ment of  the  arbitrators  might  have  been  influenced  or  enlight- 
ened, by  the  adduction  of  evidence  on  the  part  of  the  defen- 
dant. 

It  was,  moreover,  a  question  of  fact  to  be  determined  by  the 
jury,  whedier  matters  had  not  been  awarded  upon,  which  had 
not  been  submitted  by  the  parties,  for,  if  such  matters  had  been 
included  in  the  award,  which  could  not  be  separated  from  the 
matters  referred,  the  award  would  be  inoperative  and  void, 
unless  indeed  what  had  been  done  by  the  arbitratcurs,  had  after- 
wards been  ratified  by  the  party,  to  be  affected  by  such  award. 

There  was  evidence  that  buildings  had  been  erected  on 
Stony  Paint  by  Musgrave  y  and  the  award  finds  for  repairs  on 
the  Stony  Point  shore. 

The  reference  agreed  upon  was  to  value  the  property  on  the 

Opossum  Nose  Fishery  only ;  and  if  repairs  were  valued,  which 

had  been  put  up  on  Stony  Point  Fishery y  such  repairs  were 

not  within  the  submission.     It  is  true  this  enquiry  would  be 
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immaterial^  if,  after  the  appraisement  had  been  made,  the  defen- 
dant had  ratified  the  same.  But  the  instruction  does  not 
require  the  jury  to  enquire  into  the  fact,  whether  there  had  been 
a  subsequent  ratification  of  the  award,  in  case  of  any  excess; 
but  the  jury  are  instructed  to  find  the  amount  of  the  award,  if 
they  believe  the  evidence  of  Moore  in  relation  to  the  reference 
and  award,  and  if  they  believe  the  reference,  report,  and  award 
were  made,  as  stated  by  Moore.  Now  this  instruction  is  silent 
as  to  any  evidence  in  relation  to  the  endorsement  on  the  award 
signed  by  Musgrave  and  Moore  Sf  Co.;  and  if  that  had  been 
put  to  the  jury,  on  their  belief  of  the  evidence  of  Moore  on  that 
subject,  still  it  would  not  follow,  that  the  jury  must  find  the 
amount  of  the  award  for  the  plaintiflf,  for  Moore  does  not  prove 
any  communication  with  Bullitt  in  relation  to  such  ratification, 
or  that  any  power  was  imparted  to  him  otherwise  than  by  the 
original  power.  He  does  not  directly  prove  his  authority,  but 
only  states  that,  what  he  did,  he  considered  he  was  doing,  as 
agent  of  BvUitty  the  defendant.  It  was  but  his  opinion,  which 
to  besure,  had  been  admitted  as  evidence  to  the  jury,  without 
objection;  and  if  the  jury  had  believed  he  had  truly  stated  his 
belief,  it  still  was  not  imperative  upon  them  as  to  the  fact, 
whether  authority  had  been  imparted  to  him  by  Bullitt  to  rati- 
fy the  award. 

But  in  addition  to  the  above  objections  to  the  instruction  given 
by  the  court  below,  there  is  another  which,  to  our  minds,  is 
conclusive.  The  award  is  wholly  uncertain,  and  therefore 
void;  and  if  all  other  objections  were  waived,  it  could  not 
furnish  the  basis  of  the  instruction  granted.  The  design  of 
BuUitt  was  to  purchase,  and  Musgrave^  to  sell  the  materials, 
which,  by  the  terms  of  the  lease,  the  latter  had  the  right  to 
remove.  If  the  sum  awarded,  the  purchase  money,  is  to 
be  paid,  it  should  sufiiciendy  appear  what  were  the  articles  ap- 
praised, so  that  the  vendee  might  obtain  a  title.  In  this  respect, 
we  consider  the  award  uncertain;  certain  articles  are  particu- 
larized, but  some  are  not,  but  are  included  under  an  et  cetera. 
These  terms  must  mean  something,  but  what,  can  only  be  left 
to  conjecture.  The  parties  ought  not  to  be  left  to  speculation; 
and  we  could  not  sanction  an  award  so  indefinite. 
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We  consider  these  questions  as  all  necessarily  mised  by  the 
prayer  offered,  and  must  presume  they  were  brought  to  tlie 
attention  of  the  court  below. 

JUDGMENT   REVERSED   AND   PROCEDENDO   AWARDED. 


E.  S.  Buchanan,  et  al.,  vs.  Alexander  Lorman,  et  al. 
June  Term,  1846. 

A  vendee  of  an  estate,  in  an  nnexecuted  contract,  is  entitled  to  have  that  for 
which  he  contracted,  before  he  can  be  compelled  to  part  with  the  conside- 
ration he  agreed  to  pay. 

The  ability  of  the  vendor  to  convey  shoald  exist,  when  his  duty  by  the  con. 
tract  ariees  to  convey;  or  at  the  time  of  a  decree  for  a  conveyance,  where 
time  is  not  of  the  essence  of  the  contract. 

A  vendee  is  not  bound  to  take  an  estate  fettered  with  incumbrances,  by 
which  he  may  be  subjected  to  litigation  to  procure  his  title. 

Afler  a  contract  for  the  sale  of  land,  the  vendor  mortgaged  the  same,  and 
upon  a  bill  filed  by  the  mortgagee  for  a  sale,  to  which  the  vendee  was  no 
party,  a  decree  was  passed  to  sell,  and  the  trustee  directed  by  the  decree  to 
convey  to  the  purchaser  the  rights  of  the  mortgagor  and  mortgagee,  which 
was  executed  by  a  sale  and  deed  to  the  purchaser,  in  conformity  with  the 
decree,  to  all  which  the  vendor  voluntarily  consented.    Held  : 

1st.  That  this  decree  and  sale  operated  to  extinguish  the  vendor's  title,  and 
pass  it  to  the  purchaser. 

2nd.  That  when  the  contract  of  sale  had  ripened  into  maturity,  the  vendor, 
by  his  own  consent,  had  stripped  himself  of  every  vestige  of  title,  legal 
and  equitable,  in  the  land  he  had  sold,  was  in  no  condition  to  comply  with 
his  contract  to  convey,  and  had  no  legal  capacity  to  enforce  a  reconvey. 
ance  of  the  title  to  him,  so  that  he  might  comply  with  his  contract  of 
sale. 

3rd.  That  the  vendee  was  not  bound  to  take  a  title  thus  embarrassed,  and 
embark  in  a  lawsuit  against  an  adversary  claimant. 

4th.  That  if  the  vendee  had  gone  into  equity  to  compel  a  specific  execution 
of  the  contract,  she  must  have  averred  a  compliance  on  her  part  with  the 
terms  of  the  contract,  or  have  ofiTered  to  pay  the  purchase  money. 

5th.  Where  a  bill  seeks  a  rescission  of  a  contract,  on  the  ground  of  want  of 
title,  a  payment  or  offer  to  pay  is  unnecessary. 

6th.  Where  the  consideration  of  a  contract  of  sale  wholly  fails,  the  vendor, 
nor  his  assignees  who  stand  in  his  stead,  ought  not  to  be  allowed  to  recover 
the  purchase  money,  and  a  judgment  on  a  bond  for  it  will  be  perpetually 
enjoined. 
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The  vendor  of  land,  assigned  the  Tendee*!!  bond,  and  judgment  against 
him,  for  the  purchase  money  to  £,  who,  before  the  obligation  to  convey 
had  matured,  proceeded  against  the  vendee's  land  in  another  State, 
obtained  a  decree  against  him  for  a  sale,  sold,  and  purchased  the  same.  L 
had  notice  of  the  consideration  of  the  bond  and  judgment  which  had  been 
assigned  to  him,  which  entirely  failed.  When  by  the  terms  of  the  con* 
tract  of  sale,  the  period  of  conveyance  had  arrived,  the  vendor  had  no  title 
to  convey,  nor  any  legal  capacity  to  enforce  a  reconveyance  to  him; 
Held,  that  if  these  defences  iiad  been  brought  to  the  notice  of  the  court 
of  equity,  in  the  State  where  the  decree  for  the  sale  of  the  vendee's  land  had 
been  obtained,  this  court  is  bound  to  presume,  that  no  decree  would  or 
could  have  passed  against  him,  until  the  estate  sold  to  him  had  been 
relieved  from  its  embarrassments,  and  until  the  vendor,  by  so  doing, 
could  have  shown  himself  in  a  condition  to  convey ,^ccording  to  his  con- 
tract of  sale. 

The  decree  in  the  other  State  must  be  considered  as  conclusive,  as  to  the 
merits,  upon  the  equities  existing  anterior  to  it,  and  as  having  the  efficacy 
of  a  domestic  judgment  or  decree,  and  it  could  not  there  be  examinable  upon 
any  ground  of  equity  existing  prior  to  its  passage. 

But  upon  an  equity  arising  subsequent  to  such  decree,  which  would  make 
it  inequitable  in  the  present  defendants,  who  obtained,  to  enforce  it,  the 
complainants  in  this  bill  may  enjoin  them  from  enforcing  it. 

When  the  person  of  the  defendant  is  in  Maryland,  though  the  land  in  contro- 
versy is  in  Virginia^  and  the  object  is  to  vacate  a  decree  of  a  court  of  the  lat- 
ter State,  though  this  cannot  be  done,  yet  the  defendant  seeking  to  enforce 
such  decree,  may  be  enjoined  from  accepting  a  conveyance  of  lands  pur- 
chased by  him  under  it,  or  if  he  has  obtained  title  inequitably,  may  be 
decreed  to  reconvey  the  same. 

Where  a  vendee,  upon  a  contract  for  the  purchase  of  land,  has  been  let  into 
possession,  and  it  is  afterwards  rescinded  by  decree,  he  is  responsible  for 
any  deterioration  of  the  property  aiising  from  his  improvidence,  or  cul- 
pable negligence,  but  not  otherwise;  and  for  all  the  time  it  was  occupied 
by  him  or  his  agents,  he  should  account  for  rents  and  profits. 

There  is  generally  a  great  disproportion  between  rents  and  profits,  and  inter, 
est  on  the  purchase  money,  so  that  there  is  no  propriety  in  awarding  in. 
terest,  where  the  sale  is  rescinded. 

When  a  contract  is  rescinded,  a  court  of  equity  could  never  treat  the  vendor 
as  entitled  to  the  purchase  money,  nor  consider  the  vendee  as  the  owner  of 
the  land. 

Where  the  court  determined  that  a  contract  ought  to  be  rescinded,  in  a  case 
where  there  was  no  legal  evidence  to  show  the  possession  of  the  vendee  or 
its  duration,  or  whether  the  deterioration  of  the  property  proceeded  from 
casualty  or  negligence,  nor  the  value  of  the  rents  and  profits,  they  neither 
reversed  nor  affirmed  the  decreo  of  the  chancellor,  but  remanded  the  cause 
under  the  act  of  1833,  ch.  302,  that  evidence  might  be  taken  on  those 
subjects. 
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Appeal  from  the  Court  of  Chancery. 
This  cause  was  before  the  court  at  December  term  1840^ 
11  Gill  ^  John. f  3^]  after  it  was  remanded  to  the  court  of 
chancery  the  complainants  filed  their  amended  and  supj^e- 
mental  bill,  in  which  it  was  alleged^  by  E.  S,,  Samuel  S.y 
William  B,y  and  Robert  S.  Buchaftcmy  children  and  heirs  at 
law  of  James  A.  Bucharumy  and  sister  and  brothers  and  heirs 
at  law  of  EUza  S.  Buchanany  complainants^  that  heretofore 
Eliza  S,  B.  purchased  of  a  certain  George  Torrcmcey  one 
undivided  fifth  part  of  the  Warren  Factory y  situate  in  this 
State^  and  its  lands^  mills^  &c.^  for  the  sum  of  $60^000;  and  in 
order  to  secure  the  payment  of  said  sum,  executed  and  deli- 
vered to  said  Torrancey  a  bond  dated  16th  April  1829,  with  /. 
A.  B,y  W.  B,y  E.  8,  B.  and  iJ.  iS.  B.y  as  her  sureties;  and 
the  said  Torrance  at  the  said  time,  gave  to  the  said  Eliza  S. 
Buchanan  his  bond  for  the  conveyance  of  the  said  property, 
which  your  complainants  are  ready  to  produce,  whenever  this 
court  shall  require  the  same.     That  on  the  1st  August  1831, 
the  said  George  Torrancey  for  the  use  of  a  certain  Wm.  Pul- 
fordy  Wm,  Lorman  and  Alexander  Lormany  instituted  an  ac- 
tion of  debt  in  Baltimore  county  court  against  J,  A.  B.y  W.  B. 
B.y  E.  S.  B.y  and  R.  <S.  B.,  as  surviving  obligors  of  Eliza  S. 
Buchanany  and  thereon,  on  the  12th  December  1832,  recovered 
a  judgment  of  the  said  court  for  die  sum  of,  &c.     That  the 
said  Torrance  assigned  the  said  bond  of  E.  S.  B.y  and  her 
sureties  to  the  said  W.  F.y  W.  L.y  and  A.  L.y  and  that  they, 
and  each  and  every  of  such  assignees,  well  knew  before,  and 
at  the  time  of  such  assignment,  for  what  consideration,  and 
upon  what  contract  the  said  bond  was  given,  and  that  it  was, 
in  fact,  given  for  the  purchase  money  of  the  said  Warren 
Factory y  its  lands  and  appurtenances.     That  after  the  contract 
aforesaid,  between  the  said  Eliza  S.  Buchanan  and  the  said 
George  Torrance,  in  relation  to  the  said  Warren  Factory y  had 
been  entered  into,  and  while  the  legal  tide  thereto  still  remained 
in  him,  the  said  George  Torrancey  to  wit,  on  the  13tli  August 
1830,  he,  the  said  G.  T.y  for  the  purpose  of  securing  a  note, 
endorsed,  for  his  use,  by  the  said  W.  F.y  and  discounted  for 
the  use  of  him,  the  said  G.  T.y  duly  executed  and  delivered 
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to  him^  the  said  W,,  a  mortgage  of  the  said  one  undivided  fifth 
part  of  the  Warren  Factory ,  to  secure  the  payment  of  the  said 
note^  amounting  to  the  sum  of  ^ll^OOO^  and  which  said  mort- 
gage was  made  subject  to  the  operation  and  effect  of  the  bond^ 
executed  as  aforesaid  to  the  said  Eliza  S.  Bucluinan^  all  which 
will,  (kc.     That  afterwaids,  to  wit,  on  the  7th  May  1834,  the 
said  William  and  Alexander  Lorman  having  taken  the  place 
of  the  said  Williofn  Ful/ordy  as  endorser  upon  the  said  promis- 
sory note  of  George  Torrance  for  $11,000,  the  said  William 
Fvlford  and  George  Torrance  assigned  to  the  said  WiUiam 
and  Alexander  Lorman,  said  mortgage  of  the  13th  August 
1830,  from  said  George  Torrance  to  WiUiam  FSdfordy  and 
also  a  certain  other  moilgage  of  the  21st  August  1829,  here- 
with filed  as  a  part  of  this  bill  for  property  acquired  by  said 
Torranccy  whether  from  his  fatlier  or  mother,  or  both,  the 
object  of  which  mortgages  was  to  secure  the  said  debt  of 
$11,000.     That  on  the  30th  November  1831,  the  said  Tor- 
rance, for  the  purpose  of  securing  another  sum  of  $7,500,  by 
him  borrowed  from  the  said  Williami  and  Alexander  Lorman, 
executed  another  moitgage  to  them  of  his  undivided  fifth  in 
the  said  Warren  Factory  nuA  appurtenances,  also  subject  to  his 
bond  of  conveyance,  to  the  said  Eliza  S.  Buchanan,  so  that 
in  effect  and  fact,  he,  the  said  George  Torrance,  after  his  con- 
tract with  the  said  Eliza  S.  Btcchanan,  and  while  he  held  the 
legal  title  to  the  property,  the  subject  of  that  contract  mortgaged 
and  conveyed  the  said  legal  title  to  the  said  Alexander  and 
William  Lorman,  to  secure  them  the  sum  of  $18,600,  obtained 
by  the  said  George  Torrance,  on  his  own  account,  or  for  his 
own  uses,  and  in  no  way  connected  with  the  said  factory,  the 
consideration  of  the  bond  of  the  said  Eliza  S.  BtuJianan,  or 
the  complainants  in  this  cause .    And  these  complainants  further 
allege,  that  after  the  said  contract  between  E.  S.  B.  and  G. 
T,,  the  said  premises  were  destroyed  by  fire;  that  the  same 
were  insured,  and  that  the  said  W.  and  A.  L.,  or  the  said  T., 
received  the  amount  of  the  insurance,  or  some  pait  thereof,  and 
they  pray  an  answer  and  discovery,  of  the  sum  so  received, 
which  these  defendants  insist  was,  and  is  in  equity  in  part  pay- 
ment of  the  8aid  bond  from  Eliza  S.  Buchanan  to  said   Tor- 
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rancBy  and  roust  be  so  considered  and  taken^  or  at  any  rate, 
went  to  pay  the  debt  due  from  the  said  Torrance  to  die  said 
William  and  Ahxamler  Lorman.  That  afterwards,  to  wit,  on 
the  12th  May  1835,  the  said  W.  L,y  A.  L.  and  W,  P.  filed 
their  bill  on  the  equity  side  of  Baliimore  county  court,  a  court 
of  full,  comj^ete  and  competent  jurisdiction  in  the  premises, 
against  the  said  G.  T.  alone;  the  object  of  which  was  to  sell 
the  property,  estate  and  effects  which  had  theretofore  been  mort- 
gaged by  the  said  G.  T.  to  the  said  Lormans  and  Fulfordy  as 
hereinbefore  mentioned,  for  the  purpose  of  paying  the  debt  due 
to  the  complainants  in  said  last  mentioned  bill;  that  to  this  bill 
the  said  G<  T.  immediately  appeared,  and  voluntarily  came 
into  the  said  Baltimore  county  court,  and  confessed  the  said 
bill,  and  consented  to  a  decree  for  the  sale  of  the  property 
therein  referred  to.  That  thereupon,  a  certain  Philip  T.  Daw- 
son and  Predcrick  Dawson,  and  the  Warren  Manufacturing 
Company,  claiming  to  be  the  assignees  of  a  certain  John  T. 
Barr,  a  judgment  creditor  of  the  said  G.  T.,  petitioned  Batti- 
more  county  court  to  be  made  parties  defendant  to  the  said  bill 
of  the  12th  May  1835,  upon  the  ground,  that  they  had  a  lien  in 
virtue  of  the  said  judgment,  on  the  property  mortgaged  by  the 
said  71  to  the  complainants  in  that  cause,  and  that  the  said  bill 
had  been  filed  without  making  the  petitioners  parties,  for  the  pur* 
pose  of  defeating  such  hen;  and  thereupon  the  said  Philip  and 
Prederick  Dawson,  and  the  said  Warren  M,  Co.,  were  by 
order  of  court,  on  the  13th  May  1835,  admitted  nisi  defend- 
ants to  said  bill;  that  thereupon  the  said  Dawson  and  the  War- 
ren M.  Co.  answered  the  said  bill,  also  agreed  to  a  sale,  and 
that  the  proceeds  thereof  should  be  brought  into  court  to  abide 
the  decision  thereof.  That  on  the  10th  October  1835,  a  decree 
was  passed  in  said  cause  by  Baltimore  county  court^  that  the 
property  in  the  proceedings  mentioned  be  sold,  and  that  upon 
payment  of  the  purchase  money,  the  trustee  appointed  to  make 
such  sale  should  convey  to  the  purchaser  or  purchasers  thereof, 
his,  her,  or  their  heirs,  the  property  and  estate  to  him,  her,  or 
them  sold,  free,  clear,  and  dischai^ed  from  all  claims  of  the 
parties  thereto,  complainants  and  defendants,  and  those  claim- 
ing by,  from,  or  under  them,  or  either  of  them;  and  the  said 


Digitized  by 


Google 


66  CASES  IN  THE  COURT  OP  APPEALS 

Bachanan,  et  al.,  vt,  Lorman,  et  al. — 1845. 

trustee  was  thereby  ordered  to  bring  into  the  said  court  the 
money  arising  from  said  sale  to  be  distributed  under  the  direc- 
tion of  BaUvnwre  county  court.  That  afterwards^  to  wit,  on 
the  16th  January  1836,  the  trustee,  under  the  decree  of  the  10th 
October  1836,  proceeded  to  make  sale  of  the  property,  ordered 
to  be  sold  thereby,  and,  in  fact,  sold  the  said  one-fifth  part  of 
the  Warren  Factory  and  its  appurtenances,  and  the  title  and 
interest  of  the  said  G.  T.  therein,  for  the  simi  of  S7000,  to 
the  Warren  Manufacturing  Company j  by  the  said  Frede- 
lick  Dawsovty  and  sold  certain  other  property  to  the  amount  of 
$10,230,  to  the  said  W%IMamL/)rnMndJiAAkxan4er  Lorinany 
by  the  name  of  William  Lorman  !f  Son.  That  the  gross  sum 
of  such  sales  amounted  to  $17,230,  and  on  the  26th  February 
1836,  said  sales  were  finally  ratified  and  confirmed. 

And  now  your  complainants  show,  that  instead  of  the  pro- 
ceeds of  said  sales  being  distributed  in  due  course  of  law  and 
equity,  by  Baltimore  county  court,  according  to  the  reservation 
of  the  decree  of  the  10th  October  1836,  and  the  proceeds  of 
the  property  sold  by  6?.  T.  to  E.  S.  £.,  applied  as  they  should 
have  been,  to  the  extinguishment  of  the  debt  due  by  her  to  7\, 
on  her  bond  of  April  1839,  and  which  he  had  assigned  tp  the 
said  Lorman  and  Fulfordy  who  were  merely  his  sureties  and 
creditors,  with  notice  of  the  equities  of  the  said  E.  S.  B,j  and 
to  that  extent,  to  the  reUef  of  the  said  sureties  of  the  said  E. 
S,  B.y  on  her  bond  to  7\,  and  instead  of  appljring  the  pro- 
ceeds of  the  other  part  of  said  property,  in  payment  of  the  debt 
due  by  said  T.  to  P.  and  L.y  and  in  relation  to  which,  these 
complainants  charge,  that  the  said  L.  and  F.  had  a  prior  right 
and  lien  over  and  before  the  said  Dawson  and  the  said  Warren 
M.  Co.y  as  assignees  of  Jolm  T.  Barry  and  that  it  ought  in 
equity,  to  have  been  appUed  to  the  debt  of  the  said  Tarrancey 
due  Lorman  and  Fvlfordy  and  in  fact,  the  said  WilUam  and 
Alexander  Lormany  and  Frederick  and  Philip  T.  Daiwmmy 
instead  of  permitting  the  sales  of  the  said  Torrance^ s  property, 
to  be  distributed  according  to  the  due  course  of  equity  inter- 
cepted the  same;  and  on  the  26th  February  1836,  agreed  that 
the  sum  of  $10,130,  and  no  more,  should  be  applied  to  the 
jpayment  of  the  sum  then  due  on  the  said  mortgages,  exhibited 
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with  the  bill  in  BaUimore  county  court,  and  that  for  the  remain- 
ing balance  due  on  said  mortgage,  the  said  WiUimn  and  Alex- 
ander Lorman  should  look  to  certain  property  of  James  A. 
Buchanan,  in  or  near  to  the  town  of  Wheeling,  in  the  State  of 
Virginiay  which  had  been  attached  under  a  judgment  assigned 
to  said  TF.  and  A.  Lorman,  by  6?.  T,,  as  a  further  security 
for  said  mortgage  debt;  and  the  said  P.  T,  and  F.  D.  agreed, 
that  they  would  never^  in  any  manner,  interfere  with  the  said 
property  of  J.  A.  Buchanan,  near  Wheeling;  and  it  was  also 
further  agreed,  that  the  balance  of  the  said  proceeds  of  sale, 
in  the  hands  of  said  trustee,  should  be  applied  tmder  the  direc- 
tion of  that  court,  without  any  other  or  further  claim  whsctever, 
being  made  thereto,  or  to  any  part  thereof,  by  them,  or  either 
of  them,  and  that  the  said  P.  and  F.  Dawson  should  hold  the 
said  bedance  free,  clear  and  dischaiged  from  all  and  every  claim 
thereto/  by  the  said  WiUiam  alid  Alexander  Lorman,  or  either 
of  them;  that  upon  the  final  audit  of  the  said  proce^,  by  BaUi- 
more county  courts  the  sum  of  $10,130  wad  awarded  to  the  said 
WiUiam  and  Alexander  Lorman,  and  the  sum  of  $6432.16, 
to  the  Warten  Matiufacturing  Company;  and  that  it  also 
aiq)earB  by  the  auditor's  report  in  said  cause,  that  the  equity  of 
r^emption  of  the  said  Ckorge  Torrance,  remaining  after  the 
execution  of  his  mortgages  to  said  W,  afid  A  Lorman,  had 
been  sold  to  to  the  said  Warrefii  M.  Co.,  and  said  Ccdmpany 
entitled  to  the  balance  of  the  proceeds  after  payment  of  said 
Lorman^ s  debt,  and  that  on  the  26th  March  1836^  the  said 
audit  and  distribution  of  the  proceeds  Was  finally  ratified  by 
Baltimore  county  court;  that  afterwards,  the  said  T*  filed  his 
petition  in  BaUimore  county  eotirt,  objecting  to  the  allowance 
of  the  said  sum  of  $6422.1S  to  the  Warren  M.  Co.j  and  there- 
upon, W,  and  A,  L.,  on  the  9th  May  1836,- e^tecuted  a  release 
under  seal,  acknowledging  to  have  refeeived  ffom  John  Olenn, 
the  truSsCeC)  who  sold  the  premises  under  the  decree  of  October 
1836,  the  sum  of  $10,130,  with  the  interest,  being  in  full  for 
the  amount  allowed  them,  in  the  case  oiL.  and  T.  and  others, 
per  auctitor's  report  of  11th  March  1836,  and  in  considera- 
ti<m  thereof,  released  the  said  Glenn,  trustee,  of,  and  from  all 
and  every  action,  suit,  claim  or  demand,  which  could  or  might 
8        V.3 
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propcriy  be  brought,  exhibited  or  prosecuted  against  the  said 
trustee,  for  or  on  account  of  the  said  sum  of  money,  or  the 
pajrment  thereof,  thereby  declaring  themselves  fully  satisfied 
and  contented,  and  paid  the  said  amount  as  above  specified. 

And  your  complainants  are  now  advised,  and  therefore 
chaige,  that  the  said  TF.  and  A.  L,  having  become  the  mort- 
gagees of  the  property  sold  by  the  said  G.  T.  to  E.  S.  B, 
and  the  assignees  of  the  bond  of  the  said  E.  S.  B.,  and  her 
sureties,  for  the  payment  of  the  purchase  money  of  said  pro- 
perty so  sold,  and  having  obtained  judgment  against  die  sure- 
ties of  the  said  Eliza  S.  B.,  and  being  well  aware  that  the 
said  James  A,  Bvclumaiiy  and  the  complainants  in  this  cause, 
were  the  sureties  of  the  said  Eliza  S.  B.,  and  therefore  inte- 
rested in  the  application  of  the  proceeds  of  the  one  undivided 
fifth  part  of  the  Warren  Factory ^  to  the  pajrment  of  die  said 
T^s  debt  to  W.  and  A.  £,.,  and  F.,  to  the  end  that  the  right 
and  tide  of  the  said  G.  T.,  should  remain  unfettered  and  dis- 
incumbered  until  the  year  1839,  when  the  principal  sum  of 
$60,000,  the  purchase  money  of  the  said  one-fifth  of  Warren 
factory  would  be  due  and  payable,  should  have  been  content, 
and  it  was  their  duty  to  have  sufiered  the  proceeds  of  the  pro- 
perty mortgaged  to  them  by  the  said  T.,  to  have  been  distri- 
buted according  to  the  course  of  equity,  and  that  if  it  had  been 
so  dealt  with,  the  debt,  principal  and  interest,  not  more  than 
$11,000,  with  interest  from  12th  May  1836,  according  to  the 
bill  of  the  said  L^Sy  due  to  them,  mentioned  in  the  said  mort- 
gages of  G.  T.y  would  have  been  fully  paid,  and  the  bond  of 
the  said  Eliza  S.  B.,  and  her  sureties,  and  the  judgment  thereon 
must  and  would  have  reverted  to  the  said  6?.  T.,  and  the  sole 
question  then  between  the  said  E.  S.  B,,  and  her  heirs  and 
sureties,  would  have  been,  whether,  as  the  said  T\}rrance  had 
consented  to  a  sale  of  said  property  upon  a  bill  to  which  neither 
she  nor  these  complainants  were  parties,  he,  the  said  T.,  after 
such  sale  not  being  able  to  give  tide,  and  not  having  tide,  could 
enforce  the  purchase  money  for  said  one-fifth  of  Warren  Fbc- 
toryy  which  these  complainants  are  advised,  and  charged,  that 
he,  the  said  T.y  could  not;  yet  now  so  it  is,  that  the  said  W. 
and  A.  L.y  disregarding  the  rights  of  the  said  Eliza  S.  B., 
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and  her  sureties  not  content  to  enforce  their  rights  in  a  due 
course  of  law^  wrongfully  and  injuriously  entered  into  a  special 
agreement  with  a  certain  P/Ulip  and  Frederick  Dawsofiy  and 
the  Weuren  factory,  by  which  they,  the  W.  and  A.  L,y  relin- 
quished voluntarily  die  sum  of  $6422.15  of  the  proceeds  of 
the  property,  mortgaged  to  them  as  aforesaid,  without  the  con- 
sent  of  the  said  T.,  with  the  intent  to  make  /.  A.  jB.,  (a  mere 
surety  of  the  said  E.  S.  B.y)  pay  the  same,  $6422.15,  while 
at  the  same  time,  the  said  W.  and  A.  L.  either  knew,  or  ought 
to  have  known,  that  by  the  sale  of  the  said  one-fifth  of  the 
Warren  Factory y  under  the  decree  of  the  10th  October  1836, 
the  tide,  and  certainly  the  possession  thereof,  was  with  another 
party  than  themselves,  while  they  still  claim  to  enforce  said 
bond  of  April  1829,  and  were  diligently  making  a  case  of  great 
and  serious  embarrassment  to  the  tide  purchased  by  E.  S.  B., 
to  the  injury  of  yom*  complainants,  and  forcing  them  into  liti- 
gation  with  the  purchaser,  under  said  last  mentioned  decree  of 
October  1835,  in  order,  if  at  all,  to  procure  the  tide  purchased 
by  her. 

These  complainants  therefore  insist,  that  under  such  circum- 
stances that  the  said  W.  and  ^.  L.,  both  in  their  own  right^ 
and  as  assignees  of  W.  F,y  are  fully  paid  and  satisfied,  and 
have  no  color  or  claim  in  equity  to  pioceed  against  the  property 
of  the  said  /.  A.  J3.,  or  the  securities  or  heirs  c^  the  said  Eliza 
S,  B;  and  they  further  charge,  that  the  said  W.  and  A.  £#., 
have  no  claim,  or  color  of  claim  against  the  said  Eliza  S.  jB., 
OS  her  heirs  or  suredes,  except  as  assignees  or  mortgagees  of  G, 
T.  aforesaid;  that  the  said  trustee,  who  made  the  sale  of  the 
16di  January  1836,  did,  on  die  26di  day  of  March  1836,  exe- 
cute a  deed  for  said  one-fifth  of  Warren  Fhctory  to  the  pur- 
chaser; that  neither  the  said  W.  and  A.  L.,  nor  the  said  G. 
T.f  can  give  tide  to  the  said  E.  S.  By  her  heirs  or  sureties,  to 
the  said  one-fifdi  of  W.  Factory y  and  appurtenances;  that  the 
same  has  been  sold,  and  possession  thereof  delivered  to  the 
purchaser  thereof,  under  the  sale  of  the  16th  January  1836, 
and  that  the  consideration  of  the  said  bond  of  April  1829,  has 
in  fact  wholly  failed,  and  chiefly  by  the  fact  that  the  said  T., 
with  the  knowledge  of  the  said  assignees  of  the  said  E,  8.  B^s 


Digitized  by 


Google 


60  CASES  IN  THE  COURT  OF  APPEALS 

Buchanan,  et  al.,  vs,  Lorman,  et  al. — 1845. 

bond^  has  voluntarily  placed  it  out  of  his  power^  to  make  a 
title  clear  and  undisputable  to  said  one-fifth  of  Warren  Fadory. 
And  these  complainants  further  show^  that  after  the  rendition 
of  the  judgment  in  BaUimore  county  courts  at  law,  and  before 
the  filing  of  the  bill  on  the  equity  side  of  Baltimare  county 
court;  in  May  1835^  to  wit^  in  the  month  of  June  1833^  the 
said  G.  T.,  W.  F.y  W.  L.  and  ^.  L.y  filed  their  proceedings 
in  phanoery^  in  the  ch'cuit  superior  court  of  law  and  chan- 
cery^  for  the  county  of  Ohioy  in  the  State  of  Virginia^  for  the 
purpose  of  enforcing  the  payment  of  the  judgment  obtained  by 
them  in  BaUimore  county  courts  at  law^  upon  the  bond  of  E. 
S.  B.  against  her  sureties^  the  said  /.  A.  B.,  W.  B.  B.,  and 
Esther  S.  B.,  and  R.  S.  £.,  who  were  not  inhabitants  of  Vtr- 
gtma^  and  against  Morgan  Nelson  and  Lewis  Bormett,  the 
debtors  of  /.  A.  B.y  and  it  was  so  proceeded  in^  that  in  the 
month  of  November  1835^  that  it  appearing  to  the  court  in 
Virginia^  that  the  said  /.  Jl.  B.  ^ath  real  efifepts  in  said  Staite, 
and  that  his  personal  efifects  tlierein  aptiount  to  $833.33,  the 
court  adjudged;  that  the  complainant's  bills  against  him  ^ould 
be  taken  for  confessed^  and  then  rendered  a  decree  against  him 
for  the  sums  due  from  him^  in  conformity  to  the  judgment  of 
Baltimore  coimty  court;  and  that  Letris  Bonnett  pay  to  the 
the  comjdainants  the  sum  of  $333.33,  with  interest  from  8th 
July  1833;  until  paid;  and  that  unless  the  said  /.  A.  B.y  on  or 
before  the  10th  December  1835;  do  pay  the  complainants  the 
sum  of  $24;744;  &c.;  that  the  sheriff  of  Ohio  county  do  sell^ 
&c.;  a  tract  of  443  acres  of  land;  in  the  amended  bill  men-r 
tioaed  as  the  property  of  /.  A.  B.y  upon  the  terms  pre8crfl>ed 
in  said  decree;  and  the  said  cause  was  also  further  retained  for 
proceedings  against  an  undivided  interest  of  /.  A.  B.y  in  certain 
other  real  property  in  the  counties  of  Ohioy  and  Marshally  in 
the  State  of  Yirgimay  and  against  the  said  /.  A.  B.y  as  to 
the  other  defendants;  the  said  hill  was  dismiaeed;  and  that 
afterwards;  on  the  30th  July  1836;  the  land  in  the  said  decree 
condemned;  was  under  the  said  decree;  put  up  and  sold  fcnp 
fifteen  dollars  per  acre  to  the  said  WUKam  and  Alexander  Lorn 
many  the  s«dd  W.  and  A.  L.y  having  previously  filed  a  bond; 
as  required  by  the  said  decree;  all  which  will  more  fully  an^ 
at  laige  appear  upon  a  reference;  &c. 
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And  80  your  complainants  charge,  that  after  the  agreement 
of  the  said  W.  nndA.L.,  of  the  26th  February  1836,  with 
the  said  D.  and  Warren  M.  Co.^  by  which  they,  the  said  Lor- 
mansy  were  in  equity  fully  paid,  to  wit,  on  the  30th  July  1836, 
they  proceeded  to  make  sale  wrongfully  of  the  property  of  the 
said  J.  A.  B.,  and  that  the  said  G.  T.,  long  after  he  had 
parted  with  his  title  to  the  said  undivided  fifth  of  Warren  Fac- 
tory ^  and  had  lost  all  legal  and  equitable  control  over  the  same, 
and  being  now,  and  for  a  long  time  past,  utterly  insolvent  and 
wholly  unable  to  comply  with  his  bond  of  conve)rance,  or 
respond  in  damages  for  the  breach  thereof,  is  wrongfully  pro- 
ceeding jointly  with  the  said  L,  and  i^.,  in  Virginia^  to  enforce 
the  bond  and  judgment  of  BcUtimare  coimty  coiut  as  aforesaid; 
these  complainants  contending,  that  after  the  consent  to  the 
said  sale,  by  the  said  Torrance,  and  after  the  said  agreement 
of  26th  February  1836,  neither  he,  nor  the  said  LormanSy  had 
any  power  or  right  further  to  proceed  in  the  recovery  of  the  said 
hofnd  of  E.  S.  B.,  and  her  sureties;  that  the  said  Eliza  S.  B. 
died  sole  and  intestate,  and  left  her  father,  /.  A.  B.y  and  her 
brothers  and  sisters,  W.  B.  J5.,  Esther  S.  B.y  R,  B.  and  iS 
S,  B.y  her  heirs  at  law;  that  J.  A,  B.  is  also  dead^  and  left  the 
said  children,  his  heirs  at  law;  that  the  same  are  all  citi- 
zens of  Mtxrylandy  but  the  said  /.  A.  B.  devised  his  whole 
estate  to  his  son,  iS.  S.  B,  aforesaid;  that  W.  P.  is  dead,  and 
a  certain  H.  F,  was  appointed  his  executor,  and  took  upon 
himself  the  burthen  of  that  trust;  that  G.  T.y  W,  and  ^.  L., 
ate  all  inhabitants  of  Maryland;  that  Lewis  Bonnett  lives 
in  Virginiay  and  is  not  a  resident  of  this  State.  And  finally, 
these  complainants  are  so  advised,  and  therefore  insist  and 
dia^,  that  the  said  G.  T-,  for  his  own  account,  and  for 
considerations  moving  unto  himself,  without  the  consent  of  the 
said  Eliza  S.  J5.,  her  securities  or  co-obligors,  in  her  aforesaid 
haoA,  or  her  heirs  at  law,  did  divest  himself  of  all  legal  and 
equitable  title  to  the  said  one-fifth  part  of  Warren  Factory y  its 
lands^  &c.,  and  did  and  has  placed  himself  in  a  situation,  and 
the  said  W.F.yA.L.  and  W.  L. ,  have  also  placed  themselves  in 
a  situation,  whereby  neither  they,  nor  either  of  them  can  convey 
title  to  the  said  part  of  Warren  Factory y  sold  as  aforesaid,  or  its 
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appurtenances^  or  any  part  thereof^  to  the  said  Eliza  S.  £.,  her 
co-obUgors  or  heirs  at  law ;  and  so  that  the  consideration  for  which 
the  said  bond  of  April  1829,  was  given,  and  the  judgment 
thereon  was  confessed  has  wholly  and  entirely  failed.  That 
no  administration  has  been  taken  out  upon  the  peiBonal  estate 
of  Eliza  S,  B.;  that  in  fact  she  left  no  effects;  that  /.  A.  £., 
in  the  year  1834,  became  and  was  a  petitioner  for  relief  under 
the  insolvent  laws  of  Maryland^  and  that  the  said  /S.  fif.  B.  was 
duly  appointed  his  permanent  trustee,  and  gave  bond  as  such, 
with  security,  for  the  faithful  performance  of  that  trust,  which 
was  duly  and  regularly  approved.  That  this  application  for 
relief  of  /.  A,  B.  was  had  and  made  before  the  said  defendants, 
or  any  of  them,  had  obtained  any  process  against,  or  any  lien, 
judicial  or  otherwise,  to  affect  the  lands,  or  the  title  to  lands  or 
real  estate  of  the  said  J,  A.  B./m  Virginia j  and  that  the  time, 
course,  and  manner  of  the  said  proceedings  in  Virgimay  by  and 
on  behalf  of  the  defendants  in  this  cause,  will  fully  and  par- 
ticularly appear  by  the  record  above  referred  to.  That  the  said 
proceedings  in  Virginia  are  in  effect,  an  attempt  to  prevent  the 
just  and  legal  distribution  of  the  property  of  an  insolvent  debtor, 
an  inhabitant  and  citizen  of  Maryland^  by  other  citizens  of 
Maryland^  boimd  to  respect  the  laws  of  this  State,  and  liable 
to  be  restrained  for  any  violation  thereof,  and  are,  in  law, 
against  the  policy  of  our  insolvent  laws.  Prayer,  that  the  sale 
of  the  said  one-fifth  part  of  the  Warren  Factory y  its  lands,  &c. , 
made  by  the  said  George  Torrance  to  Eliza  S.  Buchancmy 
may  be  vacated  and  annulled;  that  the  said  bond  of  the  said 
Eliza  S.  Buchanan,  and  her  sureties  aforesaid,  of  April  1829, 
may  be  vacated;  that  the  plaintiffs  at  law  may  be  perpetually 
enjoined  from  enforcing  the  judgment  of  Baltimore  county 
court  upon  the  said  bond,  and  that  the  same  may  be  entered 
satisfied  or  stayed,  and  that  the  said  G.  T.y  A.  L,  and  W,  jL., 
and  W.  F.y  may  also  be  perpetually  enjoined  ixooi  furth^  pro- 
ceeding upon  their  decree  in  the  circuit  superior  court  of  law 
and  chancery  for  the  county  of  Ohioy  in  the  State  of  Virginia; 
that  the  sale  reported  in  said  cause  of  James  A,  BuchanarCs 
land  may  be  vacated,  and  the  said  W.  and  A.  L.  be  enjoined 
from  receiving  a  conveyance  for  said  land,  or  in  any  manner 
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alienating  or  disposing  of  the  same^  or  that  the  said  W.  and 

A.  may  be  decreed  to  hold  die  same  in  trust  for  the  heirs  of  the 
said  /.  A.  B.^  or  his  assigns;  and  they  pray^  further^  for  such 
other  and  general  relief  as  the  nature  of  their  all^ations^  jNroof 
and  equitable  rights  shall  and  may  sanction;  and  for  pro- 
cess^ ice. 

The  answer  of  Alexander  Lorman  admitted  that  Eliza  S. 
Buchanan  purchased  of  a  certain  O.  T.  one  undivided  fifth 
part  of  the  Warren  Fhctory,  dtc,  for  the  sum  of  $60,000,  as 
stated  in  said  bill;  and  that  in  order  to  secure  the  payment  <st 
the  said  sum,  she  executed  the  bond,  of  which  a  copy  is  ex- 
hibited, with  the  original,  bill  in  this  cause.  He  further  admits, 
that  on  the  1st  August  1831,  the  said  O.  T.,  for  the  use  of  Tf^. 
F.y  W.  L.y  and  this  defendant,  instituted  an  action  of  debt  in 
Baltimore  county  court  against  Jamss  A,  Buchxman^  d^c, 
surviving  obligors  of  EUxa  S,  Buchanan;  and  that  on  the  12th 
December  1832,  the  said  Q.  T.  obtained,  by  confession,  a 
judgment  of  the  said  court  for,  &c.  That  the  said  O.  T.  as- 
signed the  said  bond  of  the  said  E.  8,  B.  and  her  sureties  to 
the  said  W.  F.y  W.  Z/.,  and  this  defendant,  and  that  the 
said  assignees,  and  each  of  them  knew,  before  and  at  the  dme 
of  such  assignment,  that  the  said  bcmd  of  the  said  E.  S.  B.y 
and  her  sureties,  was  given  to  secure  the  pa)rment  of  the  pur- 
chase money  contracted  by  her  to  be  paid  for  the  said  one 
undivided  fifth  part  of  the  said  Warren  Factory,  its  lands  and 
ajqrartenances.  And  this  defendant  denies  that  the  bond  of 
conveyance,  given  by  said  O,  7\,  was  given  to  the  said  E.  S^ 

B,  on  the  day  of  the  date  of  her  bond  for  the  payment  of  the 
purchase  money  hereinbefore  referred  to,  but  avers,  that  the 
said  bond  of  conveyance  from  the  said  6?.  T.  to  the  said  E. 
S.  B.y  bears  date  the  20th  April  1829,  and  was  delivered  on 
that  day.  And  this  defendant  alleges,  that  the  said  E.  S.  B.y 
and  her  sureties,  made  default  in  the  payment  of  the  sum  of,  &,c.\ 
and  that  on  the  21st  August  1829,  the  said  G.  T.  executed  to  W^ 
P. ,  in  the  State  of  Marylandy  a  deed  of  mortgage,  filed  with  the 
bin  in  this  cause,  and  that  thereafter,  the  said  E.  S.  B.y  and  her 
sureties,  further  made  default  in  the  payment  of  the  sum  of,  Sco.  f 
so  that  the  said  Cr.  jT.,  on  the  13th  August  1830,  widi  a  view 
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to  the  further  security  of  the  said  W.  F.y  executed  the  second 
mortgage^  exhibited  with  the  bill  in  this  cause,  which  said 
mortgage,  as  this  defendant  admits,  was  made  subject  to  the 
operation  and  effect  of  the  bond  of  conveyance,  executed  as 
hereinbefore  stated,  on  the  20th  April  1829,  by  the  said  G.  T. 
to  the  said  E,  S,  B.,  and  which  mortgage  was  intended  to 
operate^  and  did  operate,  merely  as  a  tiunsfer  of  the  debt  then 
due  upon  the  bond  aforesaid,  of  the  said  E,  S.  B.  and  her 
sureties.  And  this  defendant  further  answering)  admits,  that 
on  the  30th  November  1830^  when  the  amount  of  the  instal- 
ments, required  by  the  bond  of  his  said  E.  S,  B.  to  be  paid, 
and  which  had  fallen  due  since  the  mortgage  to  W.  F,  as 
aforesaid,  was  $4500,  the  said  G.  T.  with  the  knowledge  and 
assent  of  the  said  PF.  F.y  executed  a  mortgage  to  W.  L.  and 
thi%  defendant,  of  the  said  one  undivided  fifth  part  of  the  said 
Warren  Factory]  and  which  mortgage  was  intended  to  ope- 
rate, and  did  operate,  merely  as  a  transfer  of  the  debt  which 
had  become  due  on  the  said  bond  of  the  said  E.  S.  B.  and 
her  sureties,  ance  the  13th  August,  in  the  year  1830,  the  date 
of  the  mortgage  so  as  aforesaid  made  to  W.  F.  And  this 
defendant  further  answering,  admits,  that  on  the  7th  May 
1834,  W.  F.  and  G.  T.  executed  to  W.  L.  and  this  defend- 
ant, the  indenture  of  assignment,  filed  with  the  bill  in  this 
cause,  and  he  admits  that  the  said  mortgage  of  the  30th  No- 
vember 1831,  and  the  said  indenture  of  assignment  of  the  7th 
May  1834,  were  made  and  accepted,  subject  to  all  ri^ts 
which  the  said  E.  8,  B,  had  acquired  under  the  bond  of  con- 
veyance hereinbefore  referred  to.  That  the  said  G.  T.  received 
the  sum  of  $8949.20,  on  account  of  a  policy  of  insurance 
effected  by  him  on  bis  insurable  interest  in  the  said  one  undi- 
vided fifth  part  of  the  said  Warren  Factory,  and  that  the  same 
was  duly  paid  over  by  the  said  G,  T,  to  the  said  W.  L.  and 
this  defendant,  on  account  of  their  claim  against  him;  and  this 
defendant  denies  that  the  said  policy  of  insurance  was  intended 
lo  cover,  and  did  cover,  any  interest  of  the  said  E.  S.  B.  in 
the  insured  premises;  and  he  denies  that  the  sum  so  received 
on  account  of  the  policy  aforesaid,  or  any  part  thereof,  was  or 
is  applicable  to  the  payment  of  the  said  bond  of  the  said  E,  S. 
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B.  and  her  suretiesi  lliat  M  the  12th  May  1835^  the  said 
W.  L.  and  this  deft^dant^  as  complainants^  filed  their  bill  in 
Baltimore  county  coirrt^  sitting  as  a  court  of  equity^  against 
the  said  &.  T.y  for  the  purpose  of  compelling  payment  of  the 
balance  of  ^ll^OOO,  then  due  to  the  said  W.  L.  and  this  de- 
fendant^ by  the  said  O.  T.y  after  duly  crediting  him  with  the 
sum  received  by  them  of  him^  as  aforesaid^  on  account  of  the 
pdidy  of  insurance  hereinbefore  referred  to.  That  in  the 
Course  of  the  proceedings  on  said  bill,  a  certain  Philip  T. 
Dawson  and  Ptederick  DawsoHy  and  the  Warren  ManttfaC' 
tvring  Company  f  by  their  petition  add  the  order  of  Baltimore 
county  courts  passed  thereupon^  wete  permitted  to  appear  as 
defendants  to  the  said  bill^  and  filed  their  answer  as  defendants 
in  the  said  cause^  add  thereafter  filed  their  consent  to  the  decree. 
Which  was  render^  by  ScUtiniore  county  court  on  the  10th 
October  1833,  as  will  more  fully  appear  by  the  said  decree, 
being  part  of  complainant's  bill  in  tins  cause. 

And  this  defendant  further  admits,  that  the  proceeds  of  the 
sales,  made  in  pursuance  of  the  said  decree,  amounted  to  the 
sum  of  $17,230,  of  which  the  sum  of  $10,130  was,  by  agree- 
ment of  the  parties,  dated  the  26th  February  1836/  audited  to 
W.  Lonnan  and  this  defendant,  and  the  sum  of  $6422.16 
was  awarded  to  the  Warren  Manufacturing  Company;  and 
he  admits,  that  for  the  balance  remaining  due  on  the  said  mort- 
gages, after  the  credit  of  the  said  sum  of^  &c.^  the  said  W.  L. 
and  tins  defendant,  by  the  agreement  aforessaid,  were  to  look  to 
certain  property  of  James  A.  Buchanany  at  or  near  Wheelingy 
in  the  State  of  Virginiay  for  which  property  as  their  security, 
exclusive  of  any  claim  of  the  said  Philtp  T.  Dawson  and 
Frederick  Dawson,  they  had  agreed  to  pay,  and  have  paid  the 
said  Philip  T,  Dawson  and  Frederick  Dawson^  the  sum  of 
$1000;  that  the  said  W,  L.  and  this  defendant^  received  from 
Jolm  Olenn,  the  trustee  appointed  in  and  by  said  decree,  the 
aforesaid  sum,  and  have  duly  executed  to  him  their  release 
therefor,  as  chargied  in  said  bill;  that  on  the  26th  February 
1836,  the  date  of  the  agreement  aforesaid,  made  in  the  cause 
in  Baltimore  county  court,  as  a  court  of  equity  hereinbefore 
mentioned,  several  instalments  of  the  bond  of  the  said  E,  S. 
9        v.3 
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B.,  and  her  sureties  as  aforesaid^  had  become  due  and  payable 
since  the  30th  November  1831^  amounting  altogether  to  the 
sum  of  flS^SOO;  which  this  defendant  insists^  that  the  said  W. 
L.y  this  defendant,  and  the  said  G,  7\,  were  entitled  to  receive 
in  like  manner  as  the  instalments  due  before  that  period,  the 
said  W,  L.  and  this  defendant,  to  the  extent  of  their  interest  in 
the  said  instalments,  as  security  for  the  debt  due  to  them  by 
the  said  O.  T'.,and  the  said  G.  T.  the  balance;  that  after  the 
rendition  of  the  judgment  in  Baltimore  county  court  liereinbe- 
fore  mentioned,  and  before  the  filing  of  the  bill  on  the  equity 
side  of  Baltimore  county  court  as  aforesaid,  to  wit,  in  the  month 
of  June,  in  the  year  1833,  the  said  G.  T.,  W.  JFl,  W.  L.  and 
this  defendant,  filed  their  bill  in  chancery  in  the  circuit  superior 
court  of  law  and  chancery  for  the  county  of  OAio,  in  the  State 
of  Virginiay  as  set  forth  in  the  complainant's  bill,  and  he  ad- 
mits exhibit,  &c.,  to  be  a  copy  of  the  record  of  the  proceed- 
ings of  the  said  circuit  superior  comt  upon  the  bill  so  filed;  and 
this  defendant  avers  and  insists,  that  the  orders  and  decrees  of 
the  said  circuit  superior  court  of  law  and  chancery,  set  forth  in 
said  record,  still  remain  in  full  force  and  effect,  not  in  any  wise 
reversed,  annulled,  set  aside  or  rendered  void,  and  this  defen- 
dant accordingly  claims  the  benefit  thereof;  that  the  said  E.  S. 
B.  died  sole  and  intestate,  and  left  her  father,  /.  A.  £.,  her 
brothers,  W.  B.  £.,  ^c,  surviving  her;  and  he  further  admits, 
that  /.  A.  B.  has  departed  this  life,  and  that  he  left  the  follow- 
ing children,  his  heirs  at  law,  W.  B,  B.y  S^c.y  but  this  defen- 
dant does  not  know  whether  all  of  his  said  children  be  citizens 
of  this  State  or  not,  nor  does  this  defendant  know  whether  the 
said  /.  A.  B.  devised  all  his  estate  to  the  said  iS.  S.  B.,  as 
stated  in  said  bill;  that  the  said  W.  P.  is  dead,  and  that  a  cer- 
tain H.  P.  was  appointed  his  executor,  and  took  upon  himself 
the  burden  of  that  trust,  but  he  states  that  the  said  H,  P.  has 
since  departed  this  life,  and  that  the  father  of  this  defendant, 
W.  L.y\&  also  dead;  that  no  administration  has  been  taken  out 
on  the  personal  estate  of  E.  S.  £.,  but  this  defendant  does  not 
know  whether  she  left  no  efiects,  as  stated  in  said  bill;  and  he 
further  admits,  that  the  said  /.  A,  £.,  on  the  11th  December 
1834,  made  application  for  the  benefit  of  die  insolvent  laws  of 


Digitized  by 


Google 


OP  MARYLAND.  67 


Bachanan,  et  al.,  w.  Lonnaii,  et  al. — 184S. 


Maryland^  and  that  the  said  iS>.  jS.  B.  was  duly  appointed 
his  pennanent  trustee,  and  gave  bond  as  such.  And  this 
defendant  denies,  that  the  said  proceedings  in  Virginia j  were 
intended  to  prevent  the  just  and  legal  distribution  of  the 
property  of  the  said  /.  A.  B.,  as  chai^d  in  said  bill;  but 
to  the  contrary  thereof,  he  insists,  were  duly  and  rightfully 
instituted  and  prosecuted,  and  that  he  is  entitled  to  the  full 
benefit  thereof,  without  this,  &c. 

The  answer  of  George  Torrance  adopted  that  of  his  co- 
defendant,  Alexander  Lorman. 

It  was  admitted,  that  neither  WUKam  Fulfordy  nor  Henry 
Pulfordy  nor  their  heirs,  have  any  interest  in  the  cause, 
their  interest  having  been  transferred,  and  their  liabiUty  for 
Torrance  having  been  assumed  by  A.  and  W.  Lorman; 
that  Alexander  horman  is  the  only  child,  surviving  partner, 
and  heir  at  law  of  William  Lorman,  deceased,  and  succeeds 
to  whatever  right  or  interest  the  said  William  Lortnan  had, 
in  the  subject  matter  or  controversy  in  this  cause,  and  is 
the  administrator  of  the  said  WMiam  Lorman. 

The  various  exhibits  and  documents,  (except  the  bond  for 
the  purchase  money,)  referred  to  in  the  bill,  were  filed  with  it. 

On  the  28th  November  1843,  the  Chancellor,  (Bland,)  dis- 
missed the  bill,  being  of  opinion  that  under  the  facts  and  cir- 
cumstances of  the  case,  the  complainants  were  not  entided  to 
relief. 

The  complainants  appealed. 

The  cause  was  aigued  before  Archer,  C«  J.,  Spence  and 
Martin,  J. 

By  Glenn  for  the  appellant,  who  contended,  that  the  de- 
cree below  was  erroneous: 

1st.  Because  the  case  was  decided  the  other  way,  upon  the 
former  appeal. 

^d.  Because  the  vendor,  Torrance,  by  his  own  acts,  put  it 
out  of  his  power  to  give  E.  S.  Buchanany  his  vendee,  a  tide  to 
the  property,  and  caused  a  total  failure  of  consideration. 
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Srd.  Because  the  agre^n^t  of  Lorman  und  others,  the  ap- 
pellees; in  relation  to  the  ri^ts,  if  they  had  any,  against  Eliza 
S.  Buchanan  J  deprives  thepi  of  the  right  to  pursue  the  other 
parties. 

He  maintained,  that  the  JJawsons  did  not  purchase  to  hcdd 
under  Mi^  Buchanatiy  nor  with  knowledge  of  her  title,  but 
adversely  to  her;  and  hence  there  was  a  total  failure  of  conside- 
ration as  to  Mis$  B.  If  the  purchaser  is  evicted  before  title 
made,  he  may  recover  back  the  purchase  money,  2  Sug.y  279, 
420,  though  once  in  possession.  Cripps  vs.  Reeuky  6  Term. 
Rep. J  606.    Johnson  vs.  Johnson^  3  Boss  4*  -Ptitf,  162. 

The  veiidor  cannot  demand  specific  performance,  unless  he 
can  convey,  (nr  unless  he  can  do  all  that  it  is  incumbent  on  him 
to  do.  Gamett  vs,  Macany  6  CaU^s  Rep.  368.  Here  the 
purchasei-8  were  entitled  to  a  deed  in  1839,  and  then  only  could 
they  require  title,  yet,  in  1839  it  was  gone,  past  recoveiy. 
There  could  be  no  quid  pro  quo  for  mean,  while  the  vendor 
had  designedly  disposed  of  it  to  another.  We  are  entitled  to  a 
dear  title,  or  to  rescind  the  contract.  Frisbee  vs.  Hf^agky 
11  Mm.,  50.  McKay  vs.  Carrington,  1  McLeatiy  60.  Jhir 
plantier  vs.  JPigmany  1  On*  Lauis^a,  116.  3  Martin  236. 
Danger  of  eviction  is  enough  for  equitable  interference.  There 
was  an  express  contract,  and  the  complainants  are  sureties. 
The  property  was  diverted  to  their  detriment. 

All  the  sureties  are  injured.  By  the  contract  of  the  defen- 
dants the  sales  were  paid  to  Dawsony  in  ejctinguishment  of  liens 
due  from  Torrance.  A  new  baigain  is  struck  in  opposition  to 
the  securities,  and  it  took  from  them  property  on  which  they 
might  properly  rely. 

David  Stewart,  for  the  appellees,  in  support  pf  the  decree 
insisted: 

1.  That  the  purchaser,  under  the  decree  of  jBa2fffnDre  county 
court,  if  in  truth  he  acquired  any  interest  in  the  premises 
attempted  to  be  sold,  purchased  the  same  with  notice  of  the 
agreement  between  Torrance  and  Elista  8,  Buchanany  and 
took  subject  to  the  equities  of  the  latter  arising  out  of  that 
agreement,    The  heirs  of  the  latter  may,  therefore,  enforce  a 
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specific  execution  of  the  agreement  as  against  the  purchaser 
imder  the  decree,  on  pajring  the  balance  of  the  purchase  money 
due  on  the  agreement  to  the  persons  entitled  thereto. 

2.  That  the  mortgages  from  Torrance  to  Pulford  and  Lor- 
fnauy  under  which  the  sale  was  professedly  made,  assigned 
merely  parcels  of  the  purchase  money  due  from  Eliza  S. 
Buchanan  to  Thrrance,  on  the  agreement  between  them,  as 
indemnities  to  the  said  assignees  against  liabilities  they  had 
assumed  for  Torrancey  with  the  benefit  of  the  vendor's  lien  on 
the  property  sold  by  Torrance  to  Eliza  S.  Buchanan. 

3.  That  the  sale  made  under  the  decree  of  Baltimore  county 
court  could,  therefore,  operate  only  as  an  assignment  of  so 
much  of  the  purchase  money  due  from  EUza  S.  Buchanan  to 
Torrancey  as  was  equivalent  in  value  to  the  proceeds  of  sale 
made  under  the  decree,  or  at  the  extent  to  the  balance  due  on 
the  mortgages,  for  satisfaction  of  which  the  sale  was  made. 
The  right  to  demand  payment  of  the  residue  of  the  original 
purchase  money  yet  exists  in  Thrrance,  or  Lorman  as  his  as- 
signee of  the  judgment  stated  in  the  proceedings. 

4.  That  if  the  agreement  is  to  be  rescinded  at  all,  it  ought 
to  be  upon  the  equitable  conditions  of  payment  by  the  com- 
plainants, as  representntives  of  the  purchaser,  of  interest  on  the 
purchase  money,  during  the  time  the  possession  of  the  premises 
remained  in  the  hands  of  the  original  purchaser,  and  an  equi- 
valent in  value  for  deterioration  of  the  property  during  the 
continuance  of  such  possession. 

6.  That  the  decree  in  Virginia  was  an  appropriation  of  the 
property  decreed  to  be  sold  in  payment  of  this  debt,  and  the 
vendor  is  entitled  to  the  benefit  of  this  decree,  since  the  value 
of  the  property  so  appropriated,  together  with  the  proceeds  of 
sales  subsequently  made,  are  not  equal  to  the  balance  of  pur- 
chase money  yet  due. 

E,  S,  .B  bargained  with  her  pulner  and  co-shareholder, 
Torrancey  and  so  became  sole  proprietor  of  the  Warrtn  Pac- 
tory.  Upon  that  purchase  she  was  in  default  $19,344,  at  the 
time  of  the  judgment  on  the  bond,  which  was  payable  by  in- 
stalments. The  property  was  mortgaged  subject  to  her  contract, 
and  it  was  assigned  to  lofrman^  liable  to  the  same  incumbrance. 
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There  was  no  original  inherent  defect  in  the  title  of  Torrance. 
It  was  free  from  all  exception,  and  the  mortgage  gave  notice  of 
BuolvanarCs  equities.  The  proceedings  in  equity  by  Lorman^ 
were  not  against  Buchanan.  A  purchaser  may  presume  the 
court  has  investigated  the  title  of  parties,  Bennett  vs.  Hamill, 
2  Sch.  4*  ^f'}  ^^Ty  &i^d  there  is  no  right  to  question  a  sale 
from  a  title  not  in  issue,  nor  in  any  way  affected  by  the  decree, 
Haines  et  at.  vs.  Beach,  3  /.  C.  i?.,  459.  The  court  makes 
no  warranty.  It  is  only  the  tide  of  parties  whieh  is  sold.  The 
purchaser  only  takes  that.  Brown  vs.  Wallace  Sf  Mitchell^  4 
G  Sf  J.y  492.  Miss  B.  was  not  affected  by  that  sale,  it  only 
transfened  the  vendor's  lien.  The  purchaser  might  be  forced, 
by  Miss  B.y  to  transfer  the  title  to  her,  A  purchaser,  with  no- 
tice, is  bound  by  the  agreement,  and  must  perform  it.  On  the 
question  of  notice,  he  cited  Ghiselin  and  W,  vs.  Fergussony 
AH.^  J'y  522.  Champion  vs.  Brown,  6  J.  C.  iJ.,  398. 
Graves  vs.  Graves,  1  A.  K.  Marshall,  165.  Broadwell  vs. 
King,  3  B.  Munroe,  451.  Wadsworth  vs.  WindeU,  5  /.  C. 
JR.,  224,  229.  The  mortgage  to  Lorman,  in  terms,  gave 
notice  of  E.  S.  B^s  right.  The  advertisement  of  sale  gave  it; 
the  deed  of  the  trustee  so  conveyed. 

On  the  fourth  point  he  insisted,  that  the  parties  to  the  oiiginal 
purchase  must  be  placed  in  statue  quo,  and  on  this  point  he 
cited  Bullock  vs.  Befniss,  1  A  K.  Marsh.,  433.  Brocken- 
brough  and  Taylor  vs.  Blythe^s  ExWs,  3  Leigh.,  619.  JfU- 
liams  vs.  Rogers,  2  Dana.,  375.  Turner  vs.  Clay,  3  Bihb, 
53.  Bumpus  vs.  Plainer,  1  /.  C.  R.,  213.  Taylor  vs.  Lyon, 
2  Dana,  276. 

On  the  fifth  point  he  maintained,  that  the  Virginia  decree 
established  the  debt,  and  there  was  no  ground  to  disturb  thai 
decree  when  it  passed.  Story  Ccmfl.  of  Laws,  278,  362* 
Buchanan^s  discharge  under  the  insolvent  law  of  Maryland, 
had  no  extra  territorial  efiect.  The  obligee  had  a  right  to  sell 
Miss  B^s  bond,  as  much  as  any  other  part  of  his  estate.  It  W9s 
not  to  be  dormant  in  his  hands,  and  imavailable>  and  hence 
proceedings  to  enforce  it  are  not  to  be  disturbed. 
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T.  S;  Alexander^  for  the  appellees. 

The  first  point  of  the  appellants  is  out  of  this  case.  iTieir 
third  point  relies  on  a  mistake  in  the  appUcation  of  the  fund 
arisiilg  from  the  sales  of  the  Warren  Factory  under  a  decree, 
which  is  no  ground  of  complaint  against  the  decree  itself.  If 
they  seek  the  application  of  that  fund  to  thenlselves,  they  ad- 
lAii  the  validity  of  the  decree.  The  law  df  the  second  point 
of  the  appellant  is  denied. 

What  is  the  justice  of  this  case,  the  motality  of  this  bill? 
Torrance^ s  tide  is  not  questioned.  He  sold  his  interest,  one- 
fifth  of  the  feictory,  to  Miss  B,,  on  ten  years  credit,  payable  by 
instalments,  and  put  her  in  possession.  She  relinquished  to 
the  purchaser  under  Lorman^s  decree  in  1836.  She  paid 
nothing  for  use  and  occupation,  nor  for  interest,  and  the  factory 
now  is  valueless.  Her  representatives  propose  to  sponge  oflF 
the  price  and  interest,  and  return  the  property  in  a  dilapidated 
condition.  If  they  had  proposed  to  pay  for  use  and  occupa- 
tion, there  might  be  somethii^  in  it.  Then  as  to  the  pretext 
for  setting  aside  the  sale:  they  say,  we  cannot  give  them  the 
thing  we  contracted  to  give  them.  Then,  how  stands  the  case. 
Torrance^  a  creditor  for  $60,000,  with  a  hen  on  the  property, 
makes  a  pubUc  sale^  and  discloses  his  contracts.  All  the  mort- 
gages disclose  his  right.  He  practices  no  injustice.  Lorman 
sells  his  dtle^  such  as  he  had,  no  more,  it  is  subject  to  Miss 
Buchana7i*s  contract.  The  purchaser  is  affected  with  notice  of 
all  that  appears  in  the  record  of  the  cause,  in  which  the  decree 
for  a  sale  was  obtained. 

It  is  not  tine  that  the  property  was  placed  beyond  Miss  B^3 
reach.  She  refuses  to  pay  the  purchase  money;  refuses  to  pay 
the  assignee  of  her  bond.  Lorman  seeks  his  right ;  he  falls  upon 
an  unskilful  attorney,  who  instead  of  proceeding  by  execution 
on  the  judgment  at  law,  in  Baltimore  county  court,  files  a  bill, 
and  the  vendee  improperly  surrenders  the  possession,  under  a 
decree  to  which  she  was  no  party.  This  surrender  is  now 
wielded  as  a  defence  to  her  contract  of  purchase;  is  in  fraud 
of  it. 

Then  can  the  contract  be  rescinded?  Torrance^ s  title  was 
originally  good,  a  supervening  defect  is  now  relied  on  to  defeat 
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it  Can  Miss  B.  get  a  legal  title?  The  vendor  is  a  trufltee 
for  the  vendee;  a  purchaser  from  vendor  is  a  trustee  with 
notice^  and  must  execute  the  trust.  Lorman  might  have 
sought  a  foreclosure^  and  cut  off  Torrance.  But  he  takes  a 
decree  for  a  sale.  He  sells.  Does  the  ptirchaser  take  any 
better  title  than  Lorman  had?  Not  at  all.  Miss  B  had 
a  right  to  demand  a  title  <mi  payment.  Then  who  is  en- 
titled to  the  balance  of  the  purchase  money.  The  delin- 
quent purchaser  should  only  be  indemnified.  The  bill  does 
not  shew  who  is  entitled  to  tlie  purchase  money.  Lorman 
purchased  a  debt  from  Datoson,  who  bought  the  estate,  and  it 
would  be  a  fraud  on  Dawson  to  claim  the  whole  estate.  The 
vendor  may  extinguish  his  lien,  and  still  claim  the  purchase 
money  Aymar  vs.  Billy  6  John.  O.  iJ.,  670.  Turner  vs. 
Oayy  3  Bibby  353.    4  Dessauy  126. 

On  the  appellees  fourdi  point:  Upon  what  terms  may  the 
contract  be  rescinded?  The  parties  must  be  reinstated;  Tor- 
rance is  entitled  to  his  land:  to  something  for  dilapidation.  It 
was  a  flourishing  manufactory  when  sold.  To  put  us  back  in 
1845,  will  not  repay  us.  The  property  should  be  restored  to 
its  original  condition.  It  is  like  a  covenant  to  repair  or  to  re- 
build There  must  be  compensation  tot  seven  years  use  of 
the  estate.  There  was  no  actual  fraud,  and  Miss  B.  must 
respond  as  tenant  in  possession.  Prisba  vs.  HofnagUy  11 
John.,  50.  McCayvs.  Oarrmgton^  1  McLean,  61-  Oamett 
vs.  Macon,  6  Oall,  368. 

As  to  the  Virginia  decree,  it  is  conclusive,  it  is  in  rem., 
if  no  defence  could  be  maintained  to  it  in  Virginia,  none 
could  be  here. 

By  Reverdy  Johnson,  in  reply,' 

On  the  former  appeal,  Btic/tananvs.  Torrance,  W  G.Sf  J.^ 
342,  only  two  objections  were  taken,  and  it  was  remanded  to 
cure  those  defects.  The  equity  of  the  case  was  not  denied,  and 
upon  this  appeal,  the  general  principles  invcdved  since  the  de- 
fects of  the  first  were  cured,  are  not  changed.  Torrance  ccm- 
sented  to  a  decree  for  a  sale^  and  Dawson  bought  clear  oi  all 
the  parties  to  the  cause,  and  all  persons  claimii^  under  them. 
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The  purchaser  took  free  of  Torrance^ s  title,  took  an  absolute 
title,  and  then  came  the  agreement  to  divide  the  proceeds,  irre- 
spective of  these  complainants.  The  court,  in  the  former  case, 
under  the  act  of  1832,  ch.  302,  sect.  6,  necessarily  assmned, 
that  the  sale  to  Miss  B.  ought  to  be  rescinded,  or  they  would 
not  have  remanded  the  cause.  That  act  required  them  to  look 
at  the  justice  of  the  case,  and  no  relief  could  be  granted,  with- 
out determining  that  the  sale  should  be  rescinded.  That  is 
not  now  an  open  question. 

The  surety  of  the  purchaser  cannot  be  made  to  pay  where 
there  is  a  failure  of  consideration.  The  rule  of  equity  cannot 
be  denied  as  to  an  entire  failure.  Cramett  vs.  Macon,  6  Ccdl.j 
367,  368. 

A  vendor  calling  for  specific  performance,  must  be  able  to 
gi*ant  such  an  estate  as  he  agreed  to  give.  What  is  the  cloud 
over  the  tide  here?  We  cannot  demand  title  until  1839,  nor 
he  demand  the  principal  of  the  purchase  money.  At  the  time 
stipulated  for  compliance,  the  vendor  must  be  able  to  comply. 
How  is  this  objection  met?  What  will  the  purchaser,  under 
Torrance^s  decree,  say  to  us?  I  have  bought  out  all  his 
interest  in  the  land.  In  1835,  he  had  tlie  legal  title,  it  was 
sold,  and  TorrancBy  could  not  comply  widi  his  bond  to  convey. 
Can  this  defendant  answer  us  by  saying,  we  may  get  the  title 
from  the  purchaser,  tmder  the  decree,  or  that  possibly  or  pro- 
bably, we  may  get  it.  Will  Torrance* s  deed  give  a  full  tide? 
Who  is  to  decide  that?  Will  the  purchaser  do  it  favorably  to 
us?  No.  He  will  say  he  will  not,  and  may  rely  on  his  de- 
cree. He  may  rely  on  the  presumptions  of  the  decree.  This 
court  cannot  disturb  his  possession,  without  a  bill .  We  might, 
perchance,  recover  it.  Then  is  a  vendee  to  pay  for  land,  which 
he  must  go  into  equity  against  strangers,  to  compel  a  tide  to  be 
given  to  him,  after  he  has  parted  with  his  money?  To  relieve 
us  from  this  difficulty,  Lorman  should  have  made  these  com- 
plainants parties,  as  Torrance'* s  vendee,  but  that  bill  disregards 
us  altogether.  As  respects  Torrance,  the  property  is  gone,  and 
that  entitles  us  to  satisfaction  of  the  judgment  at  law. 

Then,  what  does  equity  impose  on  us?    It  is  said,  account 
for  rents  and  profits.     It  must  appear,  that  the  vendee  has,  or 
10        V.3 
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might  have  received  them.  PoeBeaeion  of  the  estate  is  not 
stated  in  the  bill  in  answer.  Defects  in  answers  are  not  cured 
by  the  act  of  1832^  ch.  302.  No  averment  in  answer  of  re- 
ceipts of  profits.  If  we  are  to  account^  how  are  we  to  ac- 
count? The  vendee  here^  is  not  to  account  for  interest^  but  if  for 
any  things  only  for  what  he  has  made.  This  is  a  principle  of 
justice.  It  was  a  ruinous  concern.  There  can  be  no  claim  for 
interest  where  the  debt  is  gone.  The  cause  cannot  be  remanded 
twice  to  make  a  better  case.  There  is  no  proof  of  dilapidation. 
Difference  in  price^  is  no  proof  of  bad  management.  The 
possession  is  gone^  which  is  the  fault  of  the  vendor. 

As  to  the  pi'oceedings  in  Virginiay  we  are  entitled  to  have 
the  judgment  at  law  entered  satisfied^  and  the  sale  rescinded. 
The  defence  was  not  disclosed  to  the  Virginia  court.  E,  S^ 
Buchanan  not  a  party  there.  Then  as  the  party  claiming 
the  Virginia  land  resides  in  Maryland,  his  conscience  may  be 
affected  here.  No  jurisdiction  over  the  land^  but  there  is  full^ 
over  his  person.  Where  a  personal  remedy  may  be  decreed^ 
or  the  subject  matter  is  here,  this  court  may  act.  Lorman  is 
in  no  better  situation  than  Torrance.  If  against  equi^  to  take 
B^s  Maryland  lands,  it  is  equally  so  to  take  his  Virginia  estate. 
Having  lost  the  remedy  in  Maryland  against  the  vendee,  his 
sureties  cannot  be  pursued  in  Virginia . 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

The  complainants  seek  to  vacate  a  sale  made  by  George 
Torrance  to  Eliza  S.  Buchanaity  of  one  imdivided  fifth  part  of 
the  Warren  Factory ,  on  the  16th  day  of  April  1829,  on  which 
day  die  executed  her  bond  for  the  purchase  money,  and 
to  enjoin  the  defendants  from  proceeding  to  collect  the  amount 
of  the  purchase  money.  Suit  having  been  instituted  in 
Baliimore  county  court  on  this  bond,  judgment  was  con- 
fessed by  the  defendants  on  the  12th  of  December  1832, 
and  proceedings  having  been  instituted  in  the  superior  court 
for  the  coun^  of  Okioy  in  the  State  of  Virginia^  as  a  court  of 
equity,  to  subject  certain  funds  and  lands  of  the  obligors  in  the 
bond  to  sale  for  the  payment  of  the  said  judgment,  and  a  decree 
having  passed  thereon,  and  certain  portions  of  the  property 
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having  been  sold^  the  bill  further  praye^  that  the  defendants  may 
be  enjoined  from  further  proceeding  upon  their  decree  in  the 
superior  court  of  chancery  ^  for  the  county  of  OA{o>  in  the  State 
of  Virginiay  that  the  sale  reported  in  said  cause  of  James 
Buchanan^s  land  may  be  vacated^  and  the  said  WiUiam  and 
Alexander  Lorman  enjoined  from  receiving  a  convejrance  for 
said  land^  or  in  any  manner  alienating  or  disposing  of  the  same ; 
or  that  the  said  WiUiam  and  Alexandef  Lorman  may  be 
decreed  to  hold  the  same  in  trust  for  the  heirs  of  James  A. 
Buchanan^  or  his  assigns,  and  for  general  relief. 

It  appears^  from  the  bill)  answer  and  exhibitB>  in  the  case, 
that  after  the  contract  of  sale  made  by  Torrance  to  Eliza 
Budionany  that  TorrancBy  on  13th  of  August  1830^  mortgaged 
his  interest  in  the  property  sold  to  WiUiam  Fulfordy  to  indem- 
nify him  as  endorser  for  Torrance  to  the  extent  of  $11,000^ 
and  on  the  30th  of  November  1831,  he  mortgaged  the  same 
property  to  WiUiam  and  Alexander  Lorman,  to  secure  the 
payment  of  $7500.  These  mortgages,  on  their  face,  were 
declared  to  be  subject  to  the  operation  and  effect  of,  as  well  a 
bond  executed  by  Torrance  to  Eliza  Buchanan  j  on  20th  April 
1829,  for  the  conveyance  to  her  upon  the  terms  therein  ex- 
pressed of  the  aforesaid  one  undivided  fifth  of  the  Warren 
Factory,  as  of  a  mortgage  of  said  interest,  in  connexion  with 
other  property  executed  by  Torrance  to  FSdford,  on  13th  of 
August  1830.  On  the  17th  of  May  1834,  WiUiam  Fulford 
and  George  Torrance  executed  an  assignment  of  the  mortgage 
of  the  13th  of  August  1830,  to  W.  and  A.  Lorman.  On  the 
12th  of  May  1835,  W.  and  A.  Lorman  filed  their  bill  in  Bal- 
iimore  county  court  against  George  Torrance  for  a  foreclosure 
and  sale  of  the  propeity  thus  mortgaged.  To  this  bill  Eliza 
Buchanan  was  not  made  a  party,  but  the  defendant,  Torrance, 
voluntarily  appeared,  confessed  the  facts  in  the  bill,  and  con- 
sented to  a  decree.  On  the  10th  of  October,  Baltimore  county 
court  decreed  a  sale.  On  the  28th  of  January  1836,  the  trus- 
tee appointed  to  sell  the  mortgaged  premises  reported  the  sale 
to  the  court,  and  the  same  was,  by  the  court,  on  the  26th  of 
February  1836,  finally  lutified  and  confirmed.  On  the  1st  of 
ivAy  1836,  John  Glenn,  the  trustee,  in  pursuance  of  the  decree 
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conveyed  to  the  purchaser  the  one  undivided  fifth  of  the  War- 
ren Factory y  thus  sold  to  the  purchaser. 

Anterior  to  the  above  decree  in  Baltimore  county  courts 
P.  F,  Dawson  J  F.  Dawson^  and  the  Warren  Mamifactming 
Company y  alleging  that  John  T.  Barr  had  recovered  a  judg- 
ment against  George  Torrancey  which  was  assigned  to  them^ 
prayed  to  be,  and  were,  by  the  court,  made  parties;  and  in  their 
answer  to  the  bill  of  W.  and  F,  Lormmiy  allege,  that  the  com- 
plainants have  other  securities  for  their  debt,  consent  to  a  sale, 
and  pray  that  the  money  may  be  brought  into  court  to  abide 
the  decision  of  the  court.  The  proceeds  of  sale  amount- 
ing to  $17,230,  were  distributed,  $10,130,  to  W.  and  A. 
Larman;  to  the  Warren  Factory,  $6422.16,  by  an  agreement 
between  W,  and  A.  Lorman,  and  P.  F»  Dawson  and 
F.  Dawson,  filed  on  the  11th  March  1836.  By  this  agree- 
ment no  more  than  $10,130  was  to  be  applied  to  the  payment 
of  the  mortgages  exhibited  in  the  cause;  and  it  was  agreed, 
that  for  the  remaining  balance  due  on  said  mortgages,  W.  and 
A,  Lorm/an  were  to  look  to  certain  property  of  Jamtes  A. 
Buchatiany  in  or  near  tlie  town  of  Wfieelingy  which  had  been 
attached,  &c.;  and  in  consideration  of  $1000,  P.  F.  and  F. 
Dawson  agree,  that  they  will  never  interfere  with  Buchanan^ s 
jwopeity  in  Viringia,  and  W,  and  A.  Ijorman  agree,  that  the 
balance  of  the  proceeds  of  sale  shall  be  paid  to  P.  P.  and  W. 
Dawson. 

Anterior  to  these  proceedings  in  Baltimore  county  court,  as 
a  court  of  equity,  to  wit,  on  the  12th  of  December  1832,  Tor- 
rance, for  the  use  of  Fulford,  W.  and  A.  Lorman,  had  ob- 
tained a  judgment  in  Baltimore  county  court  against  the 
secmities  of  Eliza  Buchanan,  who  had  survived  her,  for  the 
purchase  money.  And,  also,  anterior  to  said  proceedings  in 
Baltimore  county  court,  as  a  court  of  equity,  Greorge  Torrance, 
W.  and  A.  Lorman,  and  W.  Fviford  filed  their  bill  in  the 
superior  court  of  law  and  equity  for  Ohio  county,  in  the  State 
of  Virginia,  against  the  securities  of  Eliza  Buchanom,  on  her 
boiMi  for  the  purchase  money,  alleging  the  execution  of  the 
bond,  the  judgment  in  Baltimore  county  court,  that  it  was  paid, 
and  praying  to  subject  the  lands  of  /.  A.  Bucharum  to  sale,  for 
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the  payment  of  the  said  debt;  and  that  funds  in  the  hands  of 
certain  debtors  of  the  said  /.  A  Buchanan  should  also  be  con- 
demned for  the  payment  of  the  said  judgment.  On  the  6th  of 
November  1835,  the  superior  court  for  the  county  of  Ohio 
decreed,  that  James  A.  Buchanan  should  pay  to  the  complain- 
ants in  that  proceeding,  on  a  day  named,  the  sum  of  $24,744, 
with  legal  interest  until  paid,  and  costs,  the  said  sum  being  the 
amount  then  found  to  be  due  on  the  bond  of  Eliza  Buchanan, 
that  a  certain  tract  of  land  in  the  bill  mentioned  should  be  sold 
to  pay  the  amount  decreed,  uidess  within  the  time  specified, 
the  said  amount  should  be  paid,  and  that  the  debtors  of  James 
A.  Buchanariy  who  had  been  made  parties,  should  pay  to  the 
complainants  the  sums  in  their  hands  belonging  to  him,  and 
that  as  to  the  residue  of  the  lands  mentioned  in  the  proceedings, 
the  bill  should  be  retained  for  future  decree ;  and  as  to  the  odier 
defendants,  the  bill  was  dismissed.  A  sale  under  the  decree 
was  accordingly  effected  on  the  30th  day  of  July  1836,  and 
the  said  William  and  Alexander  Lorman  became  the  pur- 
chasers. No  further  proceedings  appear  to  have  taken  place  in 
the  Virginia  court  in  the  above  case. 

The  complainants  insist,  that  Torrance y  by  his  acts,  since 
the  contract  of  purchase  and  sale,  has  disabled  himself  from 
complying  with  his  contract,  in  making  a  title  to  his  vendee, 
and  that  as  by  such  acts  the  consideration  upon  which  the  bond 
has  been  given  has  failed,  the  contract  of  sale  should  be 
rescinded,  and  that  the  judgment  obtained  upon  the  bond  given 
iot  the  purchase  money  should  be  perpetually  enjoined. 

A  vendee  of  an  estate,  in  an  unexecuted  contract,  is  entitled 
lo  have  that  for  which  he  contracts  before  he  can  be  compelled 
to  part  with  the  considei-ation  he  agreed  to  pay.  The  abiUty 
of  the  vendor  to  convey  should  exist,  when  his  duty,  by  the 
contract,  arises  to  convey,  or  at  the  time  of  a  decree  for  a  con- 
veyance, where  time  is  not  of  the  essence  of  the  contract. 
And  we  conceive  it  to  be  equally  clear,  that  a  vendee  is  not 
bound  to  take  an  estate  fettered  with  incumbrances,  by  which 
he  may  be  subjected  to  litigation  to  procure  his  title.  These 
princij^es  are  so  obviously  just,  that  they  must  be  considered  as 
resting  at  the  foundation  of  every  well  regulated  system  of 
equity. 


Digitized  by 


Google 


78  CASES  IN  THE  COURT  OF  APPEALS 

Buchanan,  et  al.,  vs,  Lorman,  et  aL— 1845. 


The  admissions  and  facts  in  the  cause  show^  that  mortgages 
were,  after  the  contract  of  sale,  executed  to  secure  to  the  mort- 
gagees the  payment  of  $18,500 ;  that  a  bill  was  filed  to  sell  the 
mortgaged  premises  to  pay  the  mortgagees,  and  that  a  decree 
passed  to  sell  the  same,  and  the  trustee  was  directed  by  the 
decree  to  convey  to  the  purchaser  the  right  of  the  mortgagor 
and  mortgagees,  which  was  executed  by  a  sale  in  January  1836, 
and  a  deed  accordingly  executed  to  the  purchaser  in  July  1836; 
in  strict  conformity  with  the  tenns  of  the  decree.  To  this 
decree  the  vendor  voluntarily  consented,  and  assented  to  part 
with  his  tide  There  can  be  no  doubt  but  that  this  decree  and 
sale  operated  to  extinguish  die  vendor's  tide,  and  to  pass  it  to 
the  purchaser.  The  argument  which  has  been  urged,  that  these 
moi-tgages  and  this  decree  only  operated  to  pass  so  much  of  the 
purchase  money  due  to  Torrance  as  these  mortgages  called  for, 
cannot  be  sustained,  because,  by  the  deeds  themselves,  the  legal 
tide  passed  to  the  mortgagees,  and  the  mortgagees  do  not  seek 
to  subject  to  sale  so  much  of  the  debt  due  to  Torrance  from 
Eliza  Buchanan  as  would  extinguish  the  mortgages,  but  they 
ask  that  the  land  mortgaged  shall  be  sold  to  pay  the  amount  of 
their  Uen,  and  the  decree  follows  the  prayer  of  the  bill,  and  the 
assent  given  by  the  answer  of  Torrance ,  and  directs  the  land 
to  be  sold,  and  all  the  rights  of  the  complainant  and  defendant 
to  be  conveyed,  upon  a  compliance  with  the  terms  of  sale  to 
the  purchaser. 

It  thus  appears,  that  when  the  contract  of  sale  had  ripened 
into  maturity,  TorrancCy  the  vendor,  by  his  own  consent,  as 
evinced  by  his  acts,  and  by  his  answer  to  the  bill  in  equity,  had 
stripped  himself  of  every  vestige  of  title,  legal  or  equitable,  in 
the  land  he  had  sold,  and  was,  himself,  in  consequence  of  these 
proceedings,  in  no  condition  to  comply  with  his  contract  to 
convey,  and  had  no  legal  capacity  to  enforce  a  re-conveyance 
of  the  dde  to  him,  so  that  he  might  comply  with  his  contract. 

It  is  true,  that  Eliza  Buchanan  was  no  party  to  these  pro- 
ceedings, and  was,  therefore,  in  no  manner  bound  by  them; 
and  that  she  might,  perhaps,  have  been  competent,  by  apply- 
ing as  much  of  the  purchase  money  as  would  have  fully  indem- 
nified the  purchaser,  on  the  institution  of   proceedings  in 
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chancery  have  coerced  a  conveyance  upon  the  ground,  that  the 
mortgages  were  originally  made  subject  to  her  contract  of  pur- 
chase^ and  that  the  purchaser  under  the  decree  in  the  county 
court  took  his  title  with  notice  of  this  condition  and  agreement. 
But  although  this  may  be  so,  it  by  no  means  relieves  the  case 
from  the  difficulties  which  surround  it.  For  Eliza  Buchanany 
the  Vendee,  was  in  no  manner  bound  to  take  a  title  thus  em 
barrassed^  and  to  embark  in  a  lawsuit  against  an  adversary 
claimant,  to  obtain  that,  by  delay,  by  perhaps  expensive  and 
protracted  litigation,  which,  by  the  principles  of  law  applicable 
to  her  contract,  she  had  stipulated  to  have  without  delay,  and 
without  expense  or  litigation. 

It  has  been  argued  that  the  complainants  could,  at  all  events, 
be  only  entitled  to  rehef  by  averring  a  readiness  to  comply  on 
the  part  of  the  vendee.  If  the  vendee  had  gone  into  equity  to 
compel  a  specific  execution  of  the  contract,  she  must  have 
averred  a  compliance,  on  her  part,  widi  the  terms  of  the  con- 
tract, or  to  have  offered  to  pay  the  purchase  money.  But  this 
bill  seeks  a  rescission  of  the  contract,  on  the  ground  of  a 
want  of  title,  and  a  payment,  or  offer  to  pay,  was  unnecessary. 
To  have  paid  the  purchase  money  could  not  have  strengthened 
the  equity  of  the  complainant.  ^^  Chancery  requires  no  act  to 
be  done  in  vain:  it  therefore,  could  not  require  the  payment  of 
the  purchase  money  in  this  case,  or  an  offer  to  pay  it  after  the 
defects  in  the  title  had  become  known,"  McLean,  R.  86. 

The  case  of  Hart  and  Blighty  3  MonroCy  273,  has  been 
cited  by  the  appellees  as  a  case  analc^ous  to  this.  But  it  will 
be  found,  from  an  examination  of  that  case,  that  the  vendor, 
at  the  time  when  the  conveyance  was  to  have  been  made,  was 
in  a  condition  to  comply  with  his  contract,  and  had,  for  a  year 
forwards,  his  title  unembarrassed.  It  was  the  fault  of  the 
vendee  that  he  had  not,  by  paying  the  purchase  money,  put 
himself  in  a  condition  to  demand  a  specific  execution  of  the 
contract;  and  having  been  in  default  in  complying  with  his 
contract,  but  for  which  he  could  have  had  a  conveyance,  it  was 
ciMiceived  that  he  was  not  entitled  to  enjoin  the  collection  of 
the  purchase  money,  and  that  he  should  be  driven  to  his  remedy 
against  the  vendor,  or  against  the  purchaser  under  the  judg- 
ment. 
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But  in  the  case  before  us,  long  before  the  stipulated  time  fwr 
the  completion  of  the  payments  of  the  purchase  money,  and 
more  than  three  years  before  the  vendee  could  have  called  for 
the  conveyance  of  the  title,  the  vendor  had  parted  with  his 
tide,  and  was  utterly  unable  to  comply  with  his  contract  to 
convey  the  land. 

If  we  are  correct  in  the  above  views,  the  consideration*  for 
the  contract  having  wholly  failed,  Torrajice^  or  his  assignees, 
who  stand  in  his  stead,  ought  not  to  be  allowed  to  recover  the 
piu-chase  money  for  the  land  sold,  and  as  the  judgment  in  the 
county  court,  sought  to  be  stayed,  was  obtained  on  the  bond 
for  the  purchase  money,  the  defendants  ought  to  be  perpetually 
enjoined  from  instituting  any  proceedings  to  enforce  its  pay- 
ment 

The  complainants  conceiving  that  a  perpetual  injimction  on 
the  judgment  obtained  in  Baltimore  county  court  would  fur- 
nish them  with  inadequate  relief,  if  the  defendants  were  per- 
mitted to  reap  the  fruits  of  a  decree,  obtained  against  James  A. 
Bucluznariy  seek  further  to  enjoin  them  from  proceeding  to 
execute  the  decree  obtained  in  November  1835,  in  the  superior 
court  of  law  and  equity  for  Ohio  county  in  the  State  of  Virginia. 

At  the  time  of  this  decree,  an  equity  existed  on  the  part  of 
the  present  complainants,  to  relief.  The  property  sold  was 
then  encumbered  with  the  mortgages  to  Fvlford  and  W,  and 
A.  Lorman;  the  bill  of  the  mortgagees  had  been  filed  in  Bal- 
timore county  court,  and  a  decree  had  been  obtained  to  sell 
the  mortgaged  premises  with  the  consent  of  Torrancey  to 
satisfy  these  liens.  Had  these  defences,  which  then  all  existed, 
been  brought  by  way  of  defence  to  the  notice  of  the  court  of 
equity  in  Virginia^  we  are  bound  to  believe,  that  no  decree 
would  or  could  have  passed  against  James  A .  Buchanan^  un- 
til the  estate  sold  should  have  been  relieved  from  its  embar- 
rassments; and  until  the  vendor,  by  so  doing,  could  have  shown 
himself  in  a  condition  to  have  passed  the  tide  to  the  vendee  or 
her  representatives. 

That  the  court  in  Virginia  possessed  jurisdiction  of  the  case 
decreed  upon  by  them,  has  not  been,  and  could  not  be  denied. 
The  decree  must  be  considered  as  conclusive,  as  to  the  merits 
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upon  the  equities  existing  anterior  to  the  decree ,  and  as  having 
all  the  efficacy  of  a  domestic  judgment  or  decree^  and  it  could 
not  there  be  examinable  upon  any  ground  of  equity  existing 
prior  to  the  decree;  and  as  it  could  not^  upon  such  ground,  be 
examinable  in  Virginia y  we  are  legally  incompetent  to  examine 
it  here.  But  if  an  equity  has  arisen  subsequent  to  the  decree, 
which  would  make  it  inequitable  in  the  defendants  to  enforce 
that  decree  upon  such  new  and  subsequent  ground  of  equity, 
not  existing  at  the  time  of  the  decree,  the  law,  as  we  appre- 
hend, would  fully  justify  the  complainants  in  demanding  the 
interposition  of  this  court,  in  restraining  the  defendants  from 
enforcing  the  decree. 

When  the  decree  in  Virginia  was  passed  in  Nov.  1835,  the 
period  had  not  arrived,  when  by  the  terms  of  the  contract,  Tor- 
rance was  bound  to  convey  the  land  sold  to  the  vendee.  He 
had  until  1839  to  fulfil  his  part  of  the  contract;  although  he 
had  created  incumbrances  on  the  estate,  he  might  have  removed 
them,  and  although  a  decree  had  in  October  1835,  passed  in 
Baltimore  county  court  for  the  sale  of  the  land,  which  by  con- 
tract he  was  to  convey,  it  was  in  his  power  to  have  prevented 
the  sale,  by  paying  the  costs  of  the  chancery  suit,  in  Baltimore 
county  court,  and  the  hens  for  which  the  land  had  been  decreed 
to  be  sold.  This,  however,  he  did  not  do,  but  suffered  the  de- 
cree to  be  executed  by  the  sale  of  the  land  in  January  1836, 
which  event  occurred  after  the  decree  of  the  superior  court  of 
Virginia,  by  which  event  occurring  after  said  decree,  he  had 
effectually  placed  it  out  of  his  power,  cither  to  convey,  or  to 
procure  the  title  to  the  land  he  had  contracted  to  convey. 

Leaving  out  of  view,  therefore,  all  the  acts  of  Torrance  ante- 
rior to  the  date  of  the  decree  in  Virginia,  as  upon  this  branch 
of  the  subject,  not  properly  examinable,  being  foreclosed  by 
the  decree,  the  fact  of  the  sale  afterwards,  by  which  he  has 
disabled  himself  from  complying  with  his  contract,  has  created 
a  new  ground  of  equity  in  the  complainants,  which  cclUs  upon 
this  court  for  the  exercise  of  its  restraining  authority.  This, 
however,  can  only  be  accomplished  through  the  person  of  the 
defendant,  who  is  within  the  jurisdiction  of  this  court,  and  will 
not  enable  the  court,  as  prayed  by  the  complainants,  to  vacate 
11         V.3 
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any  of  the  proceeding  which  have  taken  place  under  the  Vif- 
ginia  decree.  The  defendant  ought^  therefore^  to  be  enjoined 
seeking  to  enforce  his  decree,  from  accepting  a  conveyance  of 
the  lands  purchased  under  said  decree,  or  if  he  has  obtained  a 
tide,  he  ought  to  be  decreed  to  reconvey  the  same  to  the  heirs 
of  James  A.  Buchanan. 

From  the  views  we  have  taken  of  this  case,  the  contract  of 
purchase  must  be  rescinded;  and  it  is  insisted,  that  it  should  be 
upon  the  condition  of  paying  to  the  vendor  interest  on  the  pur- 
chase money,  and  an  equivalent  in  value  for  the  deterioration 
of  the  property,  during  the  continuance  of  the  possession  of 
the  vendee. 

For  any  deterioration  of  the  property  sold  by  the  improvi- 
dence, or  culpable  negligence  of  the  vendee,  her  representatives 
should  be  answerable,  but  not  otherwise.     2  Dana^  375. 

If  the  vendee  were  put  in  possession  of  the  land,  for  all  the 
time  it  was  occupied  by  her,  or  her  agents^  she  should  be  made 
to  account  for  the  rents  and  profits.  It  has  been  contended, 
that  interest  should  be  allowed  for  the  use  of  the  land,  instead 
of  rents  and  profits.  The  general  rule  may  be,  that  when  the 
purchaser  is  let  into  the  possession  and  the  percepti<Hi  of 
the  rents  and  profits,  he  ought  to  pay  interest  on  the  pur- 
chase money;  the  buyer,  being  the  owner  of  the  land,  must 
rest  satisfied  with  the  rents  smd  profits,  and  the  seller,  the 
owner  of  the  money,  is  entided  to  interest.  But  as  there  is, 
generally,  a  great  disproportion  between  the  rents  and  profits, 
and  the  interest  of  the  purchase  money,  there  would  be  no 
propriety  in  applying  the  rule  to  a  case  where  the  sale  was 
rescinded*  In  such  a  case,  a  court  of  equity  could  never 
treat  the  vendor  as  entitled  to  the  purchase  money,  or  con- 
sider the  vendee  as  the  owner  of  the  land.  These  views  will 
be  found  to  be  sanctioned  by  3  Leighy  647,  648;  a  different 
rule  would  seem  to  have  prevailed  in  some  of  the  States, 
2  Danay  376;  but  we  cannot  adopt  the  principle  of  that  casey 
because  we  think  it  would  operate  injustice. 

There  is,  however,  no  legal  evidence  in  the  case,  going  to 
shew  the  possession  of  the  vendee,  or  its  duration,  or  whether 
the  deterioration  of  the  jnoperty  proceeded  from  casualty  or 
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negligence,  or  the  value  of  the  rents  and  profits,  and  therefore 
agam  remand  the  cause  to  the  court  of  Chancery,  that  evi- 
dence may  be  taken  on  these  subjects,  in  order  that  justice 
may  be  effectuated  between  the  parties. 

CAUSE    REMANDED. 


John  H.  Clagett,  a.  d.  b.  n.  op  John  H.  Beanes,  vs. 
Walter  B.  C.  Worthington,  Trustee  op  M.  Magru- 
der. — Juncy  1846. 

B  doTited  to  M:  "my  dwelling,  and  all  the  grounds,  land,  &.O.,  attached  thereto, 
to  hold  during  the  life  of  mj  brother  C,  for  the  use  of  my  said  brother  dur- 
ing hii  natural  life ;  and  after  his  death,  I  deWse  the  same  to  M,  to  hold  in 
trust  for  the  use  of  P,  the  grandson  of  my  brother  C;  and  in  case  the  said 
P  $hould  have  i»9ue  of  his  body,  lawfully  begotten^  then  I  will  and  devise 
the  same  to  P  in  fee ;  but  in  the  event  of  hit  dying  without  such  issue, 
I  will  that  the  same  be  sold  by  my  executor,  and  the  proceeds  thereof,  I 
de?ise  as  follows :  one-half  thereof  to  my  nephew,  H,  and  the  other  half  io 
M,  to  hold  during  the  life  of  my  sister,  in  trust  for  her  sol^use ;  and  at  her 
death,  the  principal  to  be  equally  divided  among  her  children." 

The  testator  also  devised  to  JIf,  in  trust  for  the  use  of  P,  one-fourth  part  of 
the  proceeds  of  the  residue  of  his  property,  real,  personal  and  mixed,  directed 
by  his  will  to  be  sold;  and  also  one-fourth  part  of  his  debts, requesting  the 
trustee,  JIf,  to  invest  the  same,  and  apply  the  interest  thereof  to  the  use  of 
F,  and  in  case  he  should  have  issue  of  his  hody^  lawfully  begotten,  then 
the  investments  to  be  made  over  to  P ;  and  in  the  event  of  his  dying  with- 
out issue  of  his  body,  lawfully  begotten^  then  one-third  part  thereof  to  H; 
one-third  part  to  C;  and  one.third  part  to  M,  in  trust  for  his  sister,  as 
before.    Hklu; 

The  intention  of  the  testator  is  apparent,  that  the  one-third  part  of  the  debts 
and  residue  of  his  estate,  devised  in  trust  for  his  sister,  should  vest  in  his 
trustee,  at  the  same  time  and  upon  the  same  contingencies  with  the  moiety 
of  the  proceeds  of  sale  of  the  real  estate,  mentioned  in  the  first  clause  above 
recited. 

The  correct  interpretation  of  the  bequest,  in  relation  to  the  debts  and  resi- 
due, depends  upon  the  true  construction  of  the  devise  of  the  real  estate. 

A  trust  estate  for  life  is  in  the  first  instance  given  to  P. 

There  is  no  limitation  over  of  the  property  devised,  (conceding  that  the  life 
estate  had  been  unincumbered  by  the  trust,)  to  the  heirs,  or  issue  of  the 
body  of  P,  so  as  to  let  in  the  operation  of  the  rule  in  Shelly's  case. 

The  limitation  over,  afler  the  trust  estate  to  P,  for  life,  is  to  himself  in  the 
event  of  his  having  issue. 
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The  limitatioDs  over  to  /f,  and  the  sister  of  the  testator,  were  not  made  dopen- 
dent  npon  P*8  feo,or  to  take  effect  upon  its  termination,  by  the  happoning 
of  a  contingency  provided  by  the  testator,  for  its  duration. 

The  vesting  of  the  fee  in  P,  by  his  having  children,  put  an  end  to  the  limi- 
tation over,  to  H  and  the  sister  of  the  testator,  and  left  the  estate  of  P 
absolute. 

The  limitation  over  in  their  favor  was  not  intended  to  follow  the  fee,  and  to 
vest  and  be  enjoyed  only  after  its  investiture,  and  contingent  determination, 
but  was  intended  as  a  substitute  for  tho  fee,  in  case  of  its  never  coming 
into  being,  according  to  the  contingency  provided  for  its  creation. 

The  limitation  in  fee  to  P,  cannot  operate  as  a  vested  remainder,  as  its  com- 
ing into  existence,  or  vesting,  depends  on  a  contingency  which  may  never 
happen,  to  wit,  his  having  lawful  issue. 

It  is  good  as  a  contingent  remainder,  because  of  the  previously  given  particular 
estate  for  life,  on  which  it  depends,  and  which  supports  it.  The  happen- 
ing of  the  contingency  terminates  the  life  estate  in  P,  and  creates  a  fee 
in  its  stead. 

The  non-occurrence  of  the  contingency,  and  natural  termination  of  the  par- 
ticular estate  for  life,  by  the  death  of  P,  gives  effect  to  the  substituted  con- 
tingent remainder  in  fee,  in  favor  of  If,  and  the  sister  of  the  testator. 

The  vesting  of  the  contingent  remainder  in  fee  to  P,  depending  on  the  con- 
tingent termination  of  his  life  estate,  by  his  having  issue;  whilst  the 
substituted  contingent  remainder,  in  favor  of  H  and  the  sister,  can  only 
take  effect,  or  vest  by  the  death  of  P,  without  having  had  lawful  issue. 

This  kind  of  alternative  limitation  is  termed,  a  contingency  with  a  double 
aspect. 

Where  a  testator  intended  that  certain  limitations  over,  both  as  to  the  realty 
and  personalty,  should  take  effect  at  the  same  time,  and  upon  the  same 
contingencies,  this  court  having  said,  that  the  failure  of  iesue,  as  to  the 
realty,  meant  without  ever  having  had  ieeve,  cannot  hesitate  to  give  the 
same  construction  to  the  same  words  in  the  limitation  over,  as  to  the  per- 
sonalty. 

A  party  who  seeks  to  recover  in  equity  against  one  of  the  several  sureties,  in 
a  trustee's  bond,  the  whole  amount  of  his  claim  against  a  defiialting  trustee, 
mast  not  only  prove  the  insolvency  of  the  principal  in  the  bond,  but  of  aJl 
the  other  co-securities. 

The  ccsecttrities,  or  their  representatives,  should  be  parties  to  such  a  pro. 
ceeding. 

The  fact  that  a  surety  m  a  trustee's  bond,  is  also  a  distributee  of  the  fund  in 
his  hands,  will  not  authorize  another  distributee  to  require  a  court  of  equity 
to  apply  the  portion  of  the  fund  due  to  the  first  distributee,  in  discharge  of 
his  obligation  as  surety,  where  the  trustee  is  in  default.  The  remedy  for 
non-performance  is  at  law. 

A  creditor  of  a  distributee  in  chancery,  claiming  by  petition,  to  be  paid  his 
debt  out  of  a  fund  in  court  to  be  distributed,  most  show  himself  remediless 
at  law ;  or  that  he  has  some  lien  or  title  to  the  fund  sought,  which  it  is  the 
duty  of  a  court  of  equity  to  enforce. 
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This  was  an  appeal  from  the  court  of  chancery. 

On  the  2nd  July ^1833,  James  A.  Magruder,  and  Milliceniy 
his  wife,  filed  their  petition  on  the  equity  side  of  Prince 
Chorge^s  county  court,  having  reference  to  the  wjll  of  Wm, 
Beanesj  dated  24th  September  1827,  and  the  codicil  thereto, 
dated  3rd  July  1828,  (a  copy  of  the  material  parts  of  which 
will  be  found  in  the  opinion  of  this  court,  post  89,)  and  alleg- 
ing the  death  of  the  testator;  John  i?.  Magruder ;  Colmore 
Beanesy  and  Philip  iCey,  without  lawful  issue;  and  also  of  the 
executors  of  said  will,  and  praying  the  appointment  of  a  trus- 
tee to  make  sale  of  the  real  estate  of  the  said  William  Beanes. 

The  county  court,  on  same  day,  appointed  John  B.  Brooke 
a  trustee,  for  that  purpose,  who  gave  bond  in  that  character, 
made  various  sales,  which  were  ratified,  and  on  the  13th  October 
1835,  an  account  was  stated,  showing  sales  to  amount  of  $5284, 
of  which  sum  Millicent  Magruder  was  allowed  $2475.40. 

After  this,  David  Crawford j  trustee  of  M.  M.,  filed  his  peti- 
tion, alleging  that  on  the  death  of  John  R,  Magruder y  one  of 
the  executors,  the  fund  in  which  M.  M.  was  interested  was 
paid  over  to  James  A.  Magruder y  a  trustee  for  her,  who  gave 
bond,  that  he  is  insolvent,  and  had  failed  to  distribute  the  fund 
he  had  received.  The  petition  then  prayed  that  the  amount 
due  her  might  be  retained  out  of  the  proceeds  of  property  of 
the  testator  decreed  to  be  sold,  and  that  the  said  /.  B.  J3., 
trustee,  pay  out  of  the  fund  in  his  hands,  the  amount  which 
the  petitioner  is  entitled  to  receive  of  James  A.  Magruder y  of 
the  fund  held  by  him,  as  trustee  for  Philip  Keyy  &c. 

James  A,  Magruder  was  appointed  trustee  in  the  place  of 
John  JR.  M.  22nd  April  1831,  and  gave  bond  as  such,  with 
Philip  Ket/y  Colmore  BeaneSy  and  John  H.  Beanes  as  his 
sureties. 

On  the  10th  December  1835,  an  account  was  audited  between 
the  estate  of  Philip  Key,  deceased,  with  James  A.  Magruder y 
trustee,  in  which  a  balance  of  $4953.40  was  awarded,  one-third 
to  the  rejMresentatives  of  Colmore  Beanes;  one- third  to  the  trus- 
tee of  Mrs.  M.  Magruder;  one-third  to  John  H.  Beanes \  each, 
$1651.14.  These  were  sums  which  had  been  invested  in 
bonds. 
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At  July  1837.  The  county  court  ordered  that  John  B. 
BrookSy  the  trustee,  retain  in  his  hands,  until  the  administrator 
of  John  H.  Beanes  answer  her  petition,  flie  amount  allowed 
to  the  said  J.  H  B.y  out  of  the  proceeds  of  the  property  herein 
decreed  to  be  sold,  subject  to  the  future  order  of  the  court. 

Thomas  H.  Clagett,  the  a.  d.  b.  n.  of  John  H.  Beanes, 
answered  die  petition  of  D.  C,  and  after  admitting  the  various 
proceedings  before  referred  to,  and  alleging  his  ignorance,  how 
the  said  James  A.  M.  had  managed  his  trust,  iiirther  alleged, 
that  the  bequest  made  to  John  R,  Magrudery  in  trust  for  Philip 
K.y  was  not  to  be  divided  between  /.  H,  B,,  C.  B.y  and  M. 
M.y  but  that  the  trustee  was  to  pay  M,  M.  the  interest  accruing 
on  her  part,  for  her  separate  use  during  her  life;  and  after  her 
decease  to  pay  the  principal  to  her  children,  under  an  equal 
division,  vested  in  the  said  Philip  K,  an  absolute  right  or  estate 
in  said  property,  it  being  personal ;  that  the  limitation  over  to  the 
said  M,  and  her  children,  and  to  the  said  C  B.  and  /.  H.  B, 
was  void.  The  answer  denied  that  /.  H.  B.  and  C*.  B.  died 
insolvent.  That  the  remedy  on  the  bond  of  James  A.  M.  is 
at  law.  That  the  trustee's  account  must  be  first  settled  before 
the  bond  is  liable,  &c. 

A  commission  was  issued,  and  proof  taken;  in  February  1838, 
the  cause  was  removed  to  the  court  of  chancery,  where  excep- 
tions to  the  evidence,  and  sufllciency  of  the  averments  in  the 
petition  of  the  complainants  were  filed. 

On  the  16th  November  1840,  the  Chancellor,  (Bland,) 
referred  the  case  to  the  auditor  with  instructions. 

On  the  11th  December  1841,  the  Chancellor,  upon  petition, 
appointed  Walter  B,  C  Worthington  tiustee  of  M,  M.yin  the 
place  of  David  Crawford,  deceased,  &c.,  and  John  H.  dagett, 
a,  d,  b.  n.  of  /.  H.  B.,  was  made  a  party  to  the  cause.  Ac- 
counts were  again  stated.  Account  A  allowed  the  appellee 
$2389.60,  as  due  by  the  estate  of  Philip  Key,  in  account  with 
/.  A.  M.  This  balance  was  transferred  to  account  B,  balance 
in  favor  of  appellee,  $1961,  as  due  from  /.  A.  M.  To  these 
accounts  the  appellants  excepted. 

On  the  12th  May  1843,  the  Chancellor,  (Bland,)  ratified 
those  accounts,  and  ordered  the  trustee,  James  A,  Magruder, 
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to  apply  the  proceeds  accordingly,  &c.,  and  that  out  of  the 
dividends  of  the  proceeds  of  sale  of  the  real  estate  of  William 
Beanes,  deceased,  made  by  John  B.  BrookSy  and  assigned  to 
John  H.  BeaHe^y  the  said  J.  B.  B.  pay  to  the  appellee  the  sum 
of  $1961,  with  interest,  &c.,  which  said  sums  shall  be  held 
and  applied  by  the  said  appellee,  in  trust,  for  the  use  of  M.  JIf., 
during  her  natural  life,  and  after  her  death,  the  said  sum  to  be 
equally  divided  among  her  children,  according  to  the  will  of 
W.  B  ,  deceased. 

From  this  decree  John  H,  Clagetty  a.  rf.  b.  n.  of  John  H, 
BeaneSy  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
and  ChambJ^rs,  J. 

By  C.  C.  Magruder  and  W.  H.  Tuck  for  the  appellants, 
who  insisted:— 

1st.  That  Millicent  Magnukr  had  no  interest  in  that  part  of 
the  personal  estate  which  was  bequeathed  in  trust  for  Philip 
Kef/y  and  therefore  no  cause  of  action  accrued  to  her  trustee  on 
the  bond  of  James  A.  Mdgrudery  as  trustee  of  Philip  Key. 

2nd.  If  her  trustee  had  any  cause  of  action  on  the  bond,  his 
remedy  was  at  law,  it  appearing  that  the  sureties  were  solvent 
at  the  time  of  their  death. 

3rd .  That  Millicent  Mdgtvder  has  no  claim  to  satisfaction  out 
of  the  proceeds  of  the  real  estate^  on  the  assumption  that  these 
several  proceedings  are  to  be  treated  as  an  entire  and  blended 
course  of  judicial  proceedings,  in  the  same  court,  in  relation  to 
the  same  subject.  The  will  does  not  authorise  the  payment  of 
this  claim  out  of  the  real  estate. 

4th.  That  the  character  in  which  Daniel  Crawford  files  his 
petition,  is  not  sufficiently  averred;  nor  does  he  shew  how  he 
was  appointed  trustee  for  Mrs,  Magruder,  The  present  trus- 
tee's, ( Worthingtony)  appointment,  if  regular,  does  not  cure 
these  defects. 

5th.  That  the  petition  does  not  make  the  heirs  and  executor, 
or  administrator,  of  Colmore  BeaneSy  nor  the  heirs  of  John  H, 
BeaneSy  parties  to  the  cause. 
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6th.  That  the  third  and  fourth  answers  of  John  B.  Brooke 
must  be  excluded >  because  the  witness  does  not  state  facts;  but 
his  answers  are  argumentative  and  inferential. 

7th.  That  the  auditor's  accounts,  A  and  B,  should  hay« 
been  rejected  on  the  exceptions  taken  thereto  by  the  appellant, 
and  the  same  exceptions  are  relied  on  in  this  court. 

8th.  Tliat  if  any  thing  was  due  the  said  petitioner,  as  trustee, 
the  amount  so  due  is  shewn  by  account  C,  which  should  have 
been  ratified,  and  the  petitioner's  exceptions  thereto  overruled. 

By  J.  Johnson,  for  the  appellee. 

In  affirmance  of  the  order  of  the  Chancellor,  it  will  be  in- 
sisted:— 

1.  That  the  limitation  over  to  John  H.  Beanes,  Oolmore 
Beanesy  and  the  trustee  of  MUlicent  McLgrvdety  of  the  one- 
fourth  of  the  residue  of  the  testator's  estate,  after  the  death  of 
Philip  Kejfy  was  good. 

2.  That  under  all  the  circumstances  of  this  case,  and  look- 
ing to  the  actual  condition  of  the  fund  in  controversy,  the 
chancery  court  was  competent  to  grant  the  reUef  prayed  by  the 
petition,  filed  by  Oraw/ord,  as  the  trustee  of  MUlicent  Magrth 
der,  on  the  11th  of  July  1837,  and  that  the  aid  of  the  court 
was  jHToperly  invoked  in  that  form. 

3.  That  all  the  proper  parties  are  before  the  court;  that  no 
vaUd  objection  exists  to  the  form  in  which  the  claim  was  pre- 
sented by  the  petition,  or  to  the  tide  therein  set  forth;  and  that 
especially,  the  title  of  the  present  appellee  is  beyond  question 
or  dispute. 

4.  That  the  evidence  excepted  to  by  the  aj^llee  was  in- 
admissible. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  codicil  to  the  last  will  and  testament  of  William  Beanes 
contains  the  following  devises,  viz:  "Whereas,  by  my  said 
.  will,  I  do  will  and  devise  to  John  Read  Magrudery  my  present 
dwelling,  and  all  the  grounds,  garden,  buildings  and  enclosures 
attached  thereto;  also  the  mill,  meadows,  and  all  the  land  at- 
tached to  and  adjoining  the  same,  during  the  life  of  my  brother. 
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Coltnorey  in  trust,  to  receive  and  apply  the  profits  thereof  to  his 
use  and  benefit:  after  his  deaths  do  ¥rill  and  devise  the  same  to 
his  grand-son,  Philip  Key^  in  fee  simple,  reserving  the  grave 
yard  in  the  garden,  which  is  to  be  kept  up  and  in  complete 
order  by  my  executors.  Now  I  do  hereby  revoke  and  annul 
the  said  clause  or  clauses,  devise  or  devisees,  and  do  will  and 
devise  as  follows,  to  wit :  I  will  and  devise  to  John  Read 
Magrudet,  Sr.y  my  dwelling,  aforesaid,  and  all  the  grounds^ 
garden,  buildings  and  enclosures  attached  thereto^  reserving  the 
grave  yard)  in  die  garden,  which  is  to  be  kept  up  and  in  com- 
plete order  by  my  executors,  who  are>  at  all  times,  to  be  per- 
mitted to  have  free  access  to  the  same  ;  also  the  mill,  meadows, 
and  all  the  land  attached  to  and  adjoining  the  same,  to  hold 
the  same  during  the  life  of  my  brother  Oolmorey  in  trust,  to 
receive  and  apply  the  proceeds  to  the  use  and  benefit  of  my 
said  brother  during  his  natural  life;  and  after  his  death,  I  will 
and  devise  the  said  dwelling,  grounds,  garden,  buildings  and 
enclosures  attached  thereto;  and  the  mill,  meadows,  and  lands 
attached  to  and  adjoining  the  same  to  John  Read  Magrudery 
Sr.y  aforesaid,  to  hold  the  same  in  trust  for  the  use  and  benefit 
of  PIMip  Ketfy  the  grand-son  of  my  brother,  Colmarey  and  to 
receive  and  apply  the  profits  thereof  to  his  use  and  benefit;  and 
in  case  the  said  Philip  £ey  should  have  issue  of  his  body  law- 
fully begotten,  then  I  will  and  devise  the  said  dwelling,  mill, 
&c.,  to  the  said  Philip  Key,  in  fee  simple,  but  in  the  event  of 
his  dying  without  such  issue,  I  will  and  direct  that  the  same  be 
sold  by  my  surviving  executor,  &c.,  and  the  proceeds  thereof 
I  bequeath  as  follows:  that  is  to  say,  one-half  thereof  to  my 
nejdiew,  John  H.  Beanesy  and  the  other  half  to  John  Read 
Magrudery  Sr.y  aforesaid,  to  hold  the  same  during  the  life  of 
my  sister,  MiUicent  Magrudery  in  trust  for  her  sole  and  separate 
use  and  benefit,  &c. ;  and  at  her  death  the  principal  to  be  equally 
divided  among  her  children.  And  whereas,  also,  by  my  said 
will,  I  did  give  and  bequeath  to  Philip  Kf^y,  aforesaid,  one- 
fourth  part  of  the  residue  of  my  property,  real,  personal,  and 
mixed,  directed  by  my  said  will  io  be  sold ;  and,  also,  one-fourth 
part  of  my  debts,  which  said  legacy  I  do  hereby  also  annul  and 
revoke,  and  do  give  and  bequeath  to  the  said  John  Read  Ma, 
12        V.3 
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gruder,  Sr.,  in  trust  for  the  use  and  benefit  of  the  said  Philip 
Key  J  the  said  one-fourth  part  of  the  proceeds  of  the  residue  of 
the  property,  aforesaid ;  and  also  the  one-fourth  part  of  my  debts, 
hereby  requesting  him  to  invest  the  same  in  stock,  or  loan  it  on 
good  security,  and  apply  the  interest  thereof  to  the  use  and 
benefit  of  Philip  Key,  aforesaid,  and  in  case  he  should  have 
issue  of  his  body  lawfully  begotten,  then  the  stock  or  bonds, 
or  other  securities  in  which  the  said  investment  may  have  been 
made,  to  be  made  over  and  transferred  to  the  said  Philip  Key; 
and  in  the  event  of  the  said  Philip  Key  dying  without  issue  of 
his  body  lawfully  begotten,  then  I  give  and  bequeath  one-third 
part  thereof  to  my  nephew,  John  H.  Beanes;  other  third  part,  I 
give  and  bequeath  to  my  brother,  Colmore  Beanes;  and  the 
other  third  part  I  give  and  bequeath  to  the  said  John  Read  Ma- 
gruder,  Sr.,  to  hold  the  same  in  trust  for  the  sole  and  separate 
use  and  benefit  of  my  sister,  Millicent  Magruder^  during  her  life, 
hereby  requesting  the  said  trustee  to  apply  the  interest  thereof, 
duiing  her  life,  to  her  sole  and  separate  use  and  benefit;  and  at 
her  death,  to  divide  the  principal  equally  among  her  children.*' 
On  reading  the  herein  before  recited  clause  of  the  codicil,  we 
think  the  intention  of  the  testator  is  apparent,  that  the  one-third 
paxt  of  the  debts  and  residue  of  the  testator's  estate,  bequeathed 
in  trust  for  Millicent  Magrudery  should  vest  in  her  trustee  at  the 
seune  time,  and  upon  the  same  contingencies,  with  the  moiety 
of  the  proceeds  of  the  sale  of  the  real  estate  mentioned  in  the 
{N^ceding  part  of  the  said  clause.     Such  intention  being  con- 
ceded, it  is  the  duty  of  the  court  to  carry  it  into  effect,  if  not 
inconsistent  with  some  unbending  rule  of  law.     In  order,  there- 
fore, to  arrive  at  a  correct  interpretation  of  the  bequest  in  rela- 
tion to  the  residue,  &c.,  it  is  proper  to  ascertain  the  true 
construction  of  the  devise  of  the  real  estate  disposed  of  in  the 
preceding  part  of  this  section  of  the  codicil.    That  a  trust  estate, 
for  life  only,  is  in  the  first  instance  given  to  Philip  Key^  can- 
not be  denied.    That  there  is  no  limitation  over  of  the  property 
devised,  (conceding  that  the  life  estate  had  been  unincumbered 
by  the  trust,)  to  the  heirs  or  issue  of  the  body  of  Philip  Key^ 
80  as  to  let  in  the  operation  of  the  rule  in  Shelly  ^s  case,  is  equally 
undeniable.    The  limitation  over,  after  the  trust  estate  to  him 
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for  life,  is  to  Philip  Key^  himself,  in  fee  simple,  in  the  event 
of  his  having  issue.  The  superadded  limitation  over,  in  favor 
of  Jfihn  H,  Beanes  and  MiUicent  Magrudery  was  not  made  de- 
pendent upon  this  fee  simple  estate,  or  to  take  effect  upon  its 
termination,  by  the  happening  of  the  contingency  supposed  to 
have  been  j»rovided,  in  the  codicil,  for  its  duration.  On  the 
contrary,  the  vesting  of  the  fee  simple  estate  in  Philip  Key^  by 
his  having  children,  put  an  end  to  the  limitation  over,  in  favour 
of  John  H.  Beanes  and  MiUicent  Magruder,  and  left  the  estate 
of  Key  absolute,  and  exempt  from  all  contingencies  for  its  de- 
termination, as  feur  as  the  codicil  of  the  testator  was  concerned. 
The  lunitation  over,  in  favor  of  John  H,  Beanes  and  MiUicent 
Magrvder  was  intended  not  to  follow  the  fee  simple  estate,  and 
to  vest  and  be  enjoyed  only  after  its  investiture  and  contingent 
determination,  but  was  intended  as  a  substitute  for  the  fee  simple 
estate,  in  case  of  its  never  coming  into  being,  according  to  the 
contingency  provided  for  its  creation. 

Assuming  this  to  be  a  coiTect  view  of  the  intention  of  the 
testator,  let  us  see  what  is  the  character  of  the  estates,  created 
by  this  codicil,  and  how  far,  according  to  the  established  prin- 
ciples of  law,  apphcable  to  such  subjects,  this  intention  of  the 
testator  can  be  carried  into  effect.  In  Hoxton  and  wife^s  les- 
see vs.  Archer  and  others,  3  Gill  and  John.,  199,  this  court  say 
*^  it  is  a  general  rule,  in  the  construction  of  wills,  that  a  limita- 
tion, which  may  operate  as  a  remainder,  shall  not  be  construed 
an  executoiy  devise."  And  this  is  but  the  assertion  of  a  horn- 
book piinciple  of  the  law  of  England.  The  limitation  in  fee 
simple  to  Philip  Key,  cannot  operate  as  a  vested  remainder  as 
its  coming  into  existence,  or  vesting,  depends  on  a  contingency 
which  may  never  happen,  to  wit:  Philip  Key^s  having  lawful 
issue.  It  is  good  as  a  contingent  remainder,  because  of  the 
previously  given  particular  estate  for  life,  on  which  it  depends, 
and  which  supports  it.  The  happening  of  the  contingency 
terminates  the  life  estate  in  Philip  Key,  and  creates  a  fee  simple 
in  its  stead  And  the  non-occurrence  of  the  contingency,  and 
natural  termination  of  the  particular  estate  for  Ufe,  by  the  death 
of  Philip  Key,  gives  effect  to  the  substituted  contingent  re- 
mainder in  fee,  in  favor  of  Jotm  H.  Beanes  and  MiUicent 
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MagrudeTy  and  causes  it  to  vest.  The  vesting  of  the  contin- 
gent remainder  in  fee  to  PkUip  Key,  depending  (m  the  contin- 
gent termination  of  his  life  estate^  by  his  having  issue,  whilst 
the  substituted  contingent  remainder,  in  favour  of  John  H, 
Beanes  and  Millicent  Magrvder^  could  only  take  effect^  or  vest, 
by  the  natural  expration  of  the  life  estate;  that  is,  by  the  death 
of  Philip  Keyy  without  having  had  lawful  issue.  And  this 
kind  of  alternative  limitation  is  termed  a  contingency  with  a 
double  aspect.  The  interpretation  we  have  given  of  this  first 
part  of  the  testator's  codicil,  is  in  accordance  with  the  doctrine 
to  be  found  in  Feame  on  contingent  remainders,  p.  373,  where 
it  is  stated,  <^  that  although  a  fee  cannot,  in  conveyances  at  com- 
mon law,  be  mounted  on  a  fee,  yet  two  or  more  several  con- 
tingent fees  may  be  limited  merely  as  substitutes  or  alternatives, 
one  for  the  other,  and  not  to  interfere,  but  so  that  one,  only, 
take  effect,  and  every  substituted  limitation  be  a  disposition 
substituted  in  the  room  of  the  fonner,  if  the  former  should  fail 
to  take  effect." 

Having,  as  we  suppose,  ascertained  what,  according  to  the 
rules  of  law,  was  the  intention  of  the  testator  in  the  devise  made 
by  him,  in  favor  of  John  H.  Beanes  and  Millicent  Magrudery  of 
the  real  estate  mentioned  in  the  first  part  of  his  codicil;  and 
having  assumed,  what  we  think  cannot  be  denied,  that  the  tes- 
tator intended  that  his  bequest,  in  their  favor,  of  the  residue  of 
his  estate  and  debts  should  take  effect  at  the  same  time,  and 
upon  the  same  contingences  that  are  applicable  to  the  realty; 
let  us  see,  as  this  bequest  of  the  residue,  &c.,  is  to  be  regarded 
as  a  disposition  of  personalty,  how  far  the  intention  of  the  tes- 
tator, in  relation  to  it,  can  be  effectuated  according  to  the  estab- 
lished rules  of  law  applicable  to  such  subjects. 

According  to  the  old  doctrines  of  the  common  law,  a  gift  or 
grant  of  chattels  for  life,  vested  the  absolute  property  in  the 
donee  or  grantee ;  and  a  bequest  of  them  by  will  for  life,  ^^amount- 
ed  to  so  absolute  a  gift  as  to  invalidate  any  further  limitation  af- 
ter the  first  legatees  death,*'  But  in  note  (E.,)  to  Feame  Con. 
Rem.y  402,  it  is  stated,  that  "in  personal  property,  under  which 
both  chattels  real  and  chattels  personal  are  included,  there  cannot 
be  a  remainder  in  the  strict  sense  of  the  word;  and  therefore, 
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every  future  bequest  of  pei-sonai  property,  whether  it  be  pre- 
ceded or  not  preceded  by  a  paiticular  bequest,  or  limited  on  a 
certain  or  an  uncertain  event,  is  an  executory  bequest,  and  falls 
under  the  rules  by  which  thai  mode  of  limitation  is  regarded." 
So  2  Rep.  on  Legyy  351,  states,  that  ^^although  the  law  does 
not  allow  of  limitations  of  personal  estate  by  way  of  remainder, 
in  the  proper  use  of  that  term,  yet  by  executory  bequest  or  trust, 
interest  in  the  nature  of  remainders  may  be  created  by  will  or 
deed."  And  that  the  same  effect  would  be  given  to  a  limita- 
tion over  in  a  deed  for  a  chattel,  may  fairly  be  inferred  from 
the  case  of  Johnson  vs.  Negro  lAsh.y  4  H.  ^*  J,,  441.  *^In 
dispositions  of  personal  property,  the  courts  genei-ally  incline 
to  the  construing  a  limitation  after  a  dying  without  issue,  to 
mean  a  dying  without  issue  at  the  death  of  the  first  legatee,  in 
order  to  support,  if  they  can,  the  limitation  over;  yet,  in  rela- 
tion to  real  estate,  the  construction  is  generally  othei-wise." 
See  the  case,  Newton  ei  al.  vs.  Griffith  et  al.,  IH.^G.,  Ill ; 
and  in  Biscoe  vs.  Biscoe,  6  Grill  ^  John.y  232,  this  court  have 
said,  that  in  ^^ relation  to  executory  bequests  of  pereonal  pro- 
perty, dependent  upon  a  dying  without  lawful  heir,  or  leaving 
issue,  &c.,  the  language  of  the  will  may  be  restricted  to  mean  a 
dying  without  issue  living  at  the  death  of  the  taker,  or  ano- 
ther person  in  esscy  by  any  clause  or  circumstance  in  the  will 
that  can  indicate  such  intention  in  the  testator;  and,  in  order 
to  support  the  limitation  over,  the  courts,  in  such  cases,  gene- 
rally incUne  to  lay  hold  of  any  expression  or  circumstance  in 
the  will  that  seems  to  afford  a  ground  for  such  a  consQiiction. " 
And  such  is  the  inclination  of  the  courts  to  give  effect  to  execu- 
tory bequests  of  personalty,  that  where  in  the  same  clause  in 
the  same  will,  there  has  been  a  Umitation  over,  of  real  and 
personal  property,  after  a  failure  of  issue,  they  have  held  the 
limitation  over,  as  to  the  personalty,  good,  as  not  being  too  re- 
mote, whilst  the  same  limitation  over,  as  to  the  realty,  has 
been  held  to  be  void,  on  the  ground  of  its  being  too  remote. 
Under  the  influence  of  such  adjudications,  and  with  the 
assumption  we  have  made,  that  the  testator  intended  that  the 
limitations  over,  both  as  to  the  realty  and  the  personalty,  should 
take  effect  at  the  same  time,  and  upon  the  .?ame  contingen- 
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cies^  how  can  this  courts  after  having  said  that  the  failure  of 
issue,  as  to  the  realty ,  meant  "without  ever  having  had  issue," 
hesitate  to  give  the  same  construction  to  the  same  words  in 
the  limitation  over,  as  to  the  personalty? 

Assuming  then,  that  John  H.  Beanesy  or  he  who  represents 
him,  is  entitled  to  the  fimd  sought  to  be  reached  in  the  present 
proceeding,  and  that  the  trustee  of  MiUicent  Magruder  is  en- 
titled to  the  sum  bequeathed  to  her  under  the  residuary  clause 
of  the  testator's  codicil,  the  remaining  enquiries  are,  has  he 
shewn  himself  entitled  to  recover  it,  under  the  proceedings  now 
before  us?  And  if  so,  to  what  amount  is  the  recovery  to  be 
had? 

The  opinion  we  have  formed  upon  the  first  of  these  enqui- 
ries superseded  the  necessity  of  our  consideration  of  the  second, 
and  also  our  determination  of  a  large  proportion  of  the  nmne- 
rous  questions  which  were  raised  and  discussed  in  the  trial 
of  this  cause. 

To  entitle  a  party  seeking  to  recover  in  a  court  of  equity, 
against  one  of  several  sureties  in  a  trustee's  bond,  the  whole 
amount  of  his  claim  against  the  defaulting  trustee,  he  must 
prove  not  only  the  insolvency  of  the  principal  in  the  bond,  but 
of  all  the  other  co-securities.  In  the  record  before  us  there 
is  no  evidence  to  shew,  that  Philip  Key,  one  of  the  securities, 
died  insolvent,  or  that  his  estate  in  the  hands  of  his  representa- 
tives is  not  abundantly  sufficient  to  meet  all  liabilities  against 
him,  in  virtue  of  his  suretyship.  Nor  have  his  representatives 
been  made  a  party  to  this  proceeding  of  the  trustee  of  MiUicent 
Maginidery  nor  have  they  had  any  opportunity  of  answering 
his  petition.  The  order  of  the  chancellor,  appealed  from,  is 
erroneous  upon  this  ground,  if  exempt  from  the  many  other 
errors  which  have  been  imputed  to  it.  But  apaitfrom  this 
objection  the  whole  proceeding  on  the  pail  of  the  trustee  is 
clearly  erroneous,  upon  another  giound:  a  court  of  chancery 
has  no  power  to  grant  the  relief  prayed  for  under  the  circum- 
stances existing  in  this  case;  it  has  no  such  jurisdiction  over  the 
subject  matter  as  would  warrant  its  granting  the  relief  which 
has  been  prayed. 
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In  Richardson  vs.  Jones y  3  Gilld/*  John.y  163,  where  an 
effort  was  made  to  compel  a  purchaser  and  his  sureties  under 
a  chancery  sale  to  the  former,  to  bring  into  court  the  purchase 
money,  this  court  determined,  that  "when  a  bond  is  given  to 
the  trustee  for  the  purchase  money,  under  an  order  of  sale 
from  chancery,  requiiing  a  bond  to  be  given,  and  the  sale 
has  been  ratified,  the  purchaser  and  his  sureties  cannot  be 
compelled  to  pay  the  bond  in  a  summary  way,  by  an  order 
from  chancery.  This  constitutes  a  legal  contract  to  be  enforced 
at  law."  And  in  a  like  case  of  Boteler  and  Belt  vs.  Brookes y 
7  G.  S/*  J  y  143,  this  court  said  "the  sureties  of  such  a  trustee 
have  no  official  duties  to  perform,  assume  no  responsibility  to 
the  court,  but,  in  general,  enter  into  a  merely  pure,  legal  con- 
tract of  suretyship,  incapable  of  coercion,  except  through  the 
medium  of  the  appropriate  forum,  for  the  enforcement  of  such 
contracts — a  legal  tribunal."  The  same  may  be  emphatically 
said  of  the  suretyship  now  in  question  before  usj  and  the  con- 
dition of  the  surety  is  in  no  wise  changed  by  the  simple  fact, 
that  he  is  a  distributee,  or  entitled  to  a  sum  of  money  to  be 
paid  over  to  him,  under  the  order  of  the  chancery  court.  That 
fact,  of  itself,  gives  to  the  chancery  court  no  authority  to  enforce 
his  compliance  with  his  mere  legal  liabilities.  The  remedy  for 
their  non-perfonnance,  if  attainable  there,  must  be  sought  in  a 
court  of  law.  As  regards  the  jurisdiction  acquired  by  the 
chancery^'court,  in  cons^uence  of  there  being  a  fund  there  dis- 
tributable and  payable  to  him,  over  whom  the  jurisdiction  is 
attempted  to  be  exercised,  there  is  no  distinction  between  a 
surety,  and  any  other  debtor  thus  entitled.  And  surely  it  will 
not  be  contended,  that  the  mere  circumstance  of  a  debtor  being 
entitled  to  fund  in  chancery,  is  to  disfranchise  him  of  his  in- 
valuable common  law  right  of  contesting  before  a  jury  of  his 
country,  all  legal  claims  which  his  creditors  may  prefer  against 
him.  The  establishment  of  such  a  doctrine  is  the  necessary 
result  of  giving  to  the  trustee  of  Millicent  Magruder  the  relief 
he  has  sought  in  the  proceedings  before  us. 

It  is  true,  that  where,  in  a  suit  in  chancery,  there  is  a  fund 
in  court  for  distribution,  a  person,  not  a  party  to  the  suit,  (if  all 
the  necessary  parties  are  before  the  court,)  may,  in  the  sum- 
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mary  way  of  petition,  assert  his  right  to  the  whole,  or  any 
portion  of  the  fund.  But  what  must  he  shew  to  entitle  him- 
self to  the  relief  he  seeks?  simply  (as  here,)  that  he  is,  at  law, 
a  creditor  of  one  of  the  distributees  of  the  fund?  Assuredly 
not.  If  he  thus  claims,  as  a  creditor  of  a  distributee,  he  must 
shew  himself  remediless  at  law,  or  that  he  has  some  lien  or 
title  to  the  fund  sought,  which  it  is  the  duty  of  a  court  of  equity 
to  enforce.  The  trustee  of  MiUicent  Magruder  has  shewn 
himself  in  no  such  predicament;  he  has  no  such  claims  to  the 
interposition  of  a  court  of  equity:  his  claim  is  strictly  a  l^ai 
one;  he  can  obtain  the  full  benefit  of  it  at  law,  and  there  he 
must  pursue  it.  The  estate  of  John  H.  Beams y  in  the  hands 
of  his  representatives,  has  been  proved  to  be  abundantly  suffi- 
cient to  meet  it. 

The  Older  of  the  chancellor,  of  the  12th  of  May  1843,  ap- 
pealed from  in  this  case,  is  reversed  with  costs. 

ORDER  REVERSED  WITH  COSTS. 


The  Merchants  Bank  vs.  The  Marine  Bank. — June  1845. 

On  the  20th  September  1839,  the  Marine  Bank  imied  their  certificate  of 
depoeite,  payable  to  5  or  order.  It  wae  mailed  for  SU  LauU,  and  an 
endorsement  by  S^  forged,  when  it  was  passed  to  B  of  Ulinoie^  for  ralue, 
bona  fide;  that  house  remitted  it  to  /f  of  New  York,  who  remitted  it  to  W 
of  Baltimore,  customers  of,  who  deposited  it  with  the  Merckante  Bank  for 
collection,  and  obtained  a  credit  for  it  in  account,  on  the  3nd  November. 
On  the  4th,  the  Af  artfi«  Bank  paid  it  to  tho  MerehanU  Bank.  On  the  31st, 
the  former  institution  discovered  the  forgery,  immediately  gave  notice  to 
the  latter  bank,  and  demanded  its  payment.  Between  the  Snd  and  18th 
November,  W  had  always  to  his  credit  with  the  Merchants  Bank,  a  larger 
sum  than  the  amount  of  the  certificate.  On  the  1 9th  it  was  lest,  but  on  the 
20th,  2 1st  and  22nd,  it  was  again  greater.  There  wore  daily  transactions 
depositee  and  checks,  by  W,  with  and  on  the  MerehanU  Bank.  The 
Marine  Bank  having  paid  the  certificate  to  the  real  payee,  brought  an  action 
against  the  other  bank,  which  it  bad  also  paid  previously,  to  recover  back 
the  amount  of  the  certificate.     Held  : 

1st.  That  if  the  MerehanU  Bank  was  a  bona  fide  holder  of  the  certificate, 
for  value  paid,  it  would  not  have  been  responsible  in  this  action. 
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2nd.  There  was  eyidenoe,  that  on  the  day  on  which  the  forgery  was  dis- 
coyered,  and  the  demand  made  on  the  defendants  to  refund  the  money* 
that  there  was  standing  to  the  credit  of  W,  on  the  books  of  the  Merchants 
Bank,  a  larger  sam  than  the  amount  of  the  certificate. 

3rd.  If  at  the  time  the  forgery  was  discoyered,  and  the  demand  of  payment 
made,  W  had  withdrawn  fVom  the  Merchants  Bank  the  balance  to  his  credit, 
the  Merchants  i^anik  would  then  have  been  a  bona  fide  holder  for  yalne. 

4th.  The  credit  to  W  on  the  books  of  the  bank  for  the  amount  of  the  certifi. 
cate  was  not  conclftsiye,  and  did  not  preyent  the  bank  from  correcting 
the  account  when  the  forgery  was  discoyered;  if  it  then  had  funds  in  their 
possession  adequate  to  that  purpose,  the  credit  was  only  frima  facie 
eyidenoe. 

The  cashier  of  a  bank  possesses  no  incidental  authority  to  make  any  decla- 
rations binding  the  bank,  not  within  the  scope  of  his  ordinary  duties. 

tf  the  cashier  of  a  bank  promise  to  pay  a  debt  which  the  corporation  did  not 
owe,  or  was  not  liable  to  pay,  or  should  admit  forged  bills  to  be  genuine, 
such  promise  or  admiMion  would  not  bind  the  bank,  unless  it  had  antbo- 
rized  or  adopted  the  act. 

An  agreement  of  facts  made,  and  filed  in  a  cause  prior  to  its  first  trial, 
which  after  judgment  was  reyersod  upon  appeal,  is  competent  eyidence 
upon  a  second  trial,  under  a  procedendo. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit  ^  docketted  by  consent  to 
January  term  1840;  by  the  appellees  against  the  aj^Uants. 

The  general  issue  only  was  pleaded. 

At  May  term  1840,  the  parties  filed  the  following  statement, 
signed  by  counsel: 

Joel  VickerSy  on  the  20th  September  1839,  deposited  in  the 
Marine  Bank  of  Baltimore  $762,  and  received  therefor  the 
annexed  certificate  of  depositee  which,  it  is  admitted,  is  the  usual 
fofm  of  certificate  of  deposite  in  the  banks  of  this  city.  /. 
Strodimanny  to  whose  order  said  certificate  was  made  payable, 
was  personally  unknown  to  the  ofiicers  of  said  bank,  had  never 
been  among  its  customers,  and  never  had  any  previous  trans- 
action with  the  bank.  The  hand-writing  g{  StrocUmann  was 
unknown  to  the  officers  of  the  bank,  but  it  is  admitted,  that 
after  the  deposite  was  made,  Philip  Littig,  /r..  Cashier  of  the 
Marine  Banky  received  from  a  brother-in-law  of  /.  Strodt- 
mamiy  a  signature  of  ^ —  Strodtmannj  as  he  stated  at  the  time, 
which  the  said  cashier  pasted  in  the  signature  or  firm  book  of 
the  bank,  but  without  informing  any  of  the  clerks  of  the  bank 
13        v.3 
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that  he  had  done  so,  nor  was  it,  in  his  opinion,  material,  ac- 
cording to  the  usage  of  that  beink,  as  certificates  are  usually 
given  for  the  use  of  persons  at  a  distance,  as  payees,  whose 
signatures  it  is  not  the  practice  of  the  bank  to  obtain.  It  is 
adjnitted,  that  the  signatuie  of  /.  Strodtmanriy  pasted  in  the 
signature  book  as  aforesaid,  was  genuine,  and  that  the  officers 
of  said  bank  had  access  to  said  signature  book,  as  well  as  to  all 
the  other  books  of  the  bank.     The  certificate  was,  on  the  20th 

September  1839,  enclosed  by in  a  letter  directed 

to  St.  Louis,  It  was  never  received  by  said  Strodtmann^  but 
fell  into  the  hands  of  some  other  person  who  forged  thereon  the 
endoi-sement  of  said  Strodtmann,  and  passed  it  for  a  valuable 
consideration  to  B.  Godfrey  ^  Co.,  of  AUoUy  in  the  State  of 
Illinois y  who  endorsed  and  transmitted  to  Howes,  Godfrey  and 
Robinson,  of  Neto  York,  who  also  endorsed  and  transmitted  it 
to  Weld  and  Jenks  of  Baltimore,  who  kept  an  account  with 
the  Merchants  Bank  of  Baltimore,  in  which  account  tfiey  were 
credited  with  this  certificate  on  the  2nd  day  of  November  1839, 
as  cash,  or  endorsing  and  deUvering  said  certificate  to  said  bank. 
On  the  4th  November  1839,  the  MerchmUs  Bank  presented 
said  certificate  for  payment  at  the  Marine  Bank,  and  obtained 
the  amount  thereof.  On  the  21st  of  November  ensuing,  the 
forgery  was  discovered  upon  the  complaint  of  the  brother-in-law 
of  Strodtmann,  that  said  certificate  had  never  come  to  hand, 
although  an  unusually  long  time  had  elapsed  since  its  trans- 
mission. Immediately  upon  the  disco veiy,  and  upon  the  same 
day,  the  Marine  Bank  gave  notice  to  the  Merchants  Bank  of 
the  forgery,  and  demanded  a  return  of  the  money  paid  to  the 
MerchmUs  Bank  as  the  bearer  of  the  certificate,  the  Marine 
Bank  having  since  and  before  the  institution  of  this  suit  paid 
/.  Strodtmann,  the  payee  of  said  certificate,  the  amount  there- 
of. The  question  is  submitted  to  the  court  upon  the  fort^oing 
statement  of  facts,  whether  the  Marine  Bank  is  entided  to  re- 
cover from  the  Merchants  Bank  the  amount  so  paid.  The 
annexed  copy  of  the  certificate,  and  of  the  endorsements  there- 
on, it  is  agreed  shall  be  received  aa  a  part  of  this  statement. 

The  copy  of  certificate  and  endorsement  above  referred  to  is 
in  the  form  following: 
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^^$762.  Marine  Bank  of  BaUimore.  Baltimorey  September 
20th,  1839.  /.  Strodtmann  has  credit  for  seven  hundred  and 
sixty-two  dollars  in  the  Marine  Bank  of  Baltimore,  subject  to 
his  order  on  the  return  of  this  certificate,  deposited  by  Joel 
Tickers.    Signed,  Philip  lAttig,  Jr.,  Cashier. ^^ 

Endorsed,  ^<Pay  to  the  order  of  B.  Godfrey^  Co.  J.  Strodt- 
mmm.  Pay  Howes,  Godfrey  and  Robinson,  or  their  order. 
B.  Chdfrey  if  Co.  Pay  Weld  and  Jenks,  Howes,  Godfrey 
and  Robinson.     Weld  and  Jenks. ' ' 

^^The  Marine  Bank  of  Baltimore  paid  the  amount  of  the 
within  certificate  to  the  Merchants  Bank  of  Baltimore,  on  the 
4th  November  1839.     D.  Sprigg,  Cashier.'' 

"January  10th,  1840.  Received  payment  of  the  Marine  Bank 
of  Baltimore.    J.  Strodtmann.'' 

(Written  in  red  ink  on  the  face.)  "Number  one  hundred  and 
seventy-four,  seven  hundred  and  sixty-two  dollars.  Louis  E. 
Smith,  B'k." 

At  January  term  1841,  the  cause  was  tried  and  a  verdict 
rendered  for  the  defendants.  The  plaintiffs,  now  appellees, 
appealed ;  and  in  the  Court  of  Appeals  the  record  was  amended 
by  a  further  agreement  to  insert,  in  the  statement  of  facts  in  the 
fourth  sentence  thereof,  the  following  words,  "  after  said  certifi- 
cate of  deposit  was  issued,  and  before  it  was  presented  for  pay- 
ment to  said  Marine  Bank,"  so  that  said  sentence  shall  read  as 
follows — ^^ Philip  lAttig,  Jr.,  Cashier  of  ihei  Marine  Bank, 
after  said  certificate  of  deposite  was  issued,  and  before  it  was 
presented  for  payment  to  said  Marine  Bank,  received,"  &c. 
That  the  Marine  Bank,  at  the  time  of  paying,  and  the  Mer- 
chants Bank  at  the  time  of  receiving  the  amount  of  the  cer- 
tificate of  deposite,  on  November  4th,  1839,  were  both  ignorant 
of  the  forgery;  also,  that  the  name  of  Strodtman  was  correctly 
written  "mann"  in  the  body  of  the  certificate,  while  the  forged 
endorsement  was  written  "maw." 

And  the  judgment  was  reversed  and  the  cause  remanded. 

At  tlie  second  trial  in  the  county  court,  the  plaintiffs  obtained 
a  verdict,  and  the  defendants  below  prosecuted  this  appeal. 

1st  Exception.  At  the  trial  of  the  case,  the  plaintiffs  to 
maintain  the  issue  on  their  part,  offered  to  read  in  evidence  to 
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the  jury  the  statement  of  fticts  agreed  upon  by  the  counsel  of 
the  parties^  and  submitted  to  the  county  court  upon  the  previous 
trial  of  the  cause^  to  the  admissibility  of  which,  as  evidence  in 
this  trial,  the  defendant  objected;  but  the  court  overruled  the 
objection,  and  permitted  the  said  statement  to  be  read  in  evi- 
dence, and  it  was  accordingly  read  to  the  jury  by  the  plaintiffs, 
to  which  the  defendant  excepted. 

The  plaintiff  next  proved  by  Louis  E.  Smithy  an  officer  of 
the  Marine  Bank,  diat  on  the  day  the  forgery  was  discovered, 
he  apprised  Mr.  Sprigg,  the  cashier  of  the  defendant,  of  the 
feet  of  the  forgery,  and  demanded  pa)rment  of  the  amount 
previously  paid  to  the  defendant  by  the  Marine  Bank  on  said 
certificate;  that  Mr.  SIprigg  gave  it  as  his  opinion  that  the  de- 
fendant was  both  legally  and  morally  bound  to  refund  the 
amount,  but  asked  a  short  time  for  consultation  with  Weld  and 
Jenksy  who  had  deposited  the  certificate  with  the  defendant, 
and  promised  to  give  an  answer  upon  the  subject  in  about  half 
an  hour;  that  after  the  lapse  of  the  time  appointed,  or  therea- 
bouts, the  witness  called  again,  and  told  Sprigg  that  the  Marine 
Bank  was  anxious  to  have  a  positive  answer,  as  the  brother-in- 
law  of  Strodtman  was  waiting  to  receive  one;  that  l^nigg 
then  informed  the  witness  that  it  was  all  right,  and  that  the 
amount  would  be  refunded;  that  the  witness  then  asked  him, 
(Spriggy)  for  the  amount,  and  that  Sprigg,  with  a  view  as 
witness  supposed,  of  directing  the  teller  of  the  defendant  to 
pay  the  amount,  advanced  towards  said  teller,  but  finding  the 
latter  busy  stopped;  that  witness  then  asked  him  if  the  matter 
was  to  be  considered  settled,  to  which  Sprigg  repUed  yes,  and 
authorised  witness  to  have  it  sent  in  the  lists  which  are  exchanged 
eveiy  morning  between  the  banks;  that  from  the  usage  am<Mig 
bank  officers  so  to  do,  he  rehed  as  confidently  on  the  statement 
of  Sprigg  that  it  would  be  done,  as  if  it  was  done,  and  witness 
therefore  considered  the  promise  of  Sprigg y  and  the  direction 
to  send  in  the  certificate,  as  equivalent  to  the  allowance  of  a 
credit  to  the  Marine  Bank  to  the  amoimt  of  the  certificate,  and 
an  absolute  settlement  of  the  transaction;  that  with  this  under- 
standing witness  returned  to  the  Marine  Banky  and  communi- 
cated the  result  of  his  interview,  and  immediately  thereupon, 
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and  in  consequence  of  the  assurance  of  S^riggy  the  brother-in- 
law  of  Strodtman,  was  instructed  by  the  Marine  Bank  to 
inform  him^  {Strodtmany)  that  the  amount  of  the  certificate 
was  held  by  the  Marina  Banky  subject  to  his  order^  and  that 
Strodtmanj  being  thus  informed^  came  on  from  St.  Louis  to 
Baltimore  y  and  the  amount  was  paid  to  him  by  the  plaintiffs 
upon  the  10th  January  1840^  as  appears  from  the  endorsement 
upon  the  certificate;  that  no  entry  however  was  made  in  the 
books  of  the  plaintiff's  bank^  shewing  that  this  amount  was 
passed  to  the  credit  of  Strodimany  and  no  memorandum  in 
writing  was  made  of  the  promise  to  the  brother-in-law.  The 
plaintiffs  then  gave  in  evidence  by  the  same  witness^  the  check 
Iksi  of  the  plaintiffs  of  the  22nd  of  November  1839,  and  that 
said  list  was  transmitted  by  the  plaintiffs  to  the  defendant  on 
the  following  morning,  to  wit,  on  the  23rd  of  November. 
"Merchants,  Nav'r  22,  '39. 

A    80 

C    40 
33  37 
60 


203  37 
Not  (in  pencil,)  762 


965  37 
3490  10 


2524  73 

Paid  Jib".  Dorsey  seven  hundred  and  sixty-two  dollars,  to  be 
settled  this  day,  November  23rd  1839.    •Marine." 

And  that  the  item  of  $762,  appealing  on  that  day  in  said 
1^,  was  for  the  certificate  oi  deposite  given  in  evidence,  which 
was  also  sent  in  to  the  defendant  upon  the  morning  of  the  23rd 
of  November,  in  pursuance  of  the  previous  direction  of  Sprigg; 
and  further  proved  by  said  witness,  that  according  to  the  usage 
and  practice  of  banks,  the  check  list  dated  on  any  particular 
day,  is  not  sent  in  by  one  bank  to  another  until  the  day  fol- 
lowing  its  date. 
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The  defendent  them,  to  maintain  the  issue  on  its  part  joined^ 
read  in  evidence  the  testimony  taken  imder  the  commissions 
sent  for  that  purpose  to  Alton,  lUinms,  and  New  York  city. 

Deposition  of  WirUhrop  S,  GUmanfox  the  defendants:  I  saw 
the  check  marked  A  on  or  about  die  8th  October,  A.  D.  1839, 
when  it  was  presented  at  the  counting-  room  of  B.  Godfrey  !f 
Co,  for  sale,  by  and  in  possession  of  a  young  man  intro- 
duced to  me  by  George  W.  Fox,  whose  name  was  John 
Strodtman.  The  firm  of  B.  Godfrey  Sf  Cb.  purchased  said 
check  on  the  8th  October,  A.  D.  1839,  from  Mr,  John  Stjvdt- 
man  aforesaid,  and  gave  him  for  same  one  and  a  half  per  cent, 
premium,  paying  him  two  hundred  dollars  cash,  and  the  balance 
in  two  notes  of  hand,  payable  forty  days  from  the  8th  of  Octo- 
ber 1839,  and  due  on  the  17th  and  20th  November  1839,  which 
said  notes  were  paid  by  said  firm  of  B.  Godfrey  if  Co.  I 
knew  a  person  by  the  name  of  John  Strodtman  in  October 
1839,  who  had  resided  with  Mr.  George  W.  Fox,  near  Alton, 
but  who  stated  he  was  then  residing  in  St.  Louis.  I  do  not 
know  when  he  left  Alton,  or  where  he  is  now  residing.  I  was 
first  informed  that  the  first  endorsement  on  the  back  of  said 
check  was  a  forgery,  through  a  letter  from  Messrs.  Howes, 
Crodfrey  and  Robinson  to  jB.  Godfrey  4^  Co.,  dated  New  York, 
29th  November  1839,  and  received  by  them  on  the  13th  De- 
cember, A.  D.  1839,  about  which  time  scud  letter  was  seen  by 
me.  Neither  myself  nor  the  firm  of  B.  Godfrey  if  Co.,  to 
my  knowledge,  had  any  notice  that  said  endorsement  was  a 
forgery  at  the  time  of  the  puichase  of  said  check  by  said  firm. 
To  my  knowledge,  the  purchase  of,  and  payment  for  said  check 
by  B.  Godfrey  if  Co.,  was  a  bona  fide  transaction.  The  firm 
were  very  careful  in  such  purchases,  and  in  this  instance  became 
satisfied  that  the  interest  in  the  check  was  really  vested  in  the 
party  offering  it  for  sale.  To  the  cross-interrogatory  on  the  part 
of  the  plaintiff,  he  deposeth  and  saith,  I  first  saw  the  check  on 
or  about  the  8th  day  of  October  1839,  at  the  time  it  was  offered 
for  sale  to  B.  Godfrey  if  Co.,  and  in  the  possession  of  Mr* 
John  Strodtman.  I  was  at  that  time  a  partner  in  the  house  of 
jB.  Godfrey  ^  Co.  Said  certificate  was  purchased  by  said 
firm  of  jB.  Godfrey  ^  Co.,  and  the  agreement  for  price,  and 
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the  payment  for  the  check,  were  made  in  AUon^  as  stated  by 
me  in  my  answer  in  chief.  I  had  no  previous  acquaintance, 
nor  had  B.  Godfrey  Sf  Co,  any  previous  deaUngs  with  the  seller 
of  said  check.  He  was  recommended  by  Mr.  Fox  as  a  correct 
man,  Mr,  Fox  himself  being  a  man  of  respectable  character. 
I  do  not  now  recollect  whether  I  heard  what  /.  Strodiman^s 
business  was  at  the  time  of  the  purchase  of  the  check.  The 
answers  to  the  interrogatories  in  chief  have  been  given  on  my 
personal  knowledge,  my  recollection  has  been  refreshed  by 
recourse  to  the  books  of  B.  Godfrey  4*  C4>.,  and  I  hereto  annex 
a  statement  of  the  ti-ansaction  as  it  appeared  at  the  time,  and 
as  it  has  ever  since  appeared  upon  their  books. 

(B.) 
J.  Strodiman. 
Dr.  1839— Oct.  3l8t.— To  our  note  payable  17th, 

2001  Nov.  1839,      -     $201  33 
^^      "        To  our  note  payable  17th, 

20th  Nov.  1839,      -        376  91 
"      8,       To  cash,  -        -        200  00 


$777  24 


1829. — Cr.     Oct.  8th. — By  certificate  of  deposite 

of  Marine  Bank  of 
Baltimore,  -      $762  00 

By  premium  on  do.  IJ 

perct.,        -        -  11  43 

By  interest  on  our  notes,        3  81 


$777  24 


Deposition  of  Benjamin  Ives  GUmany  was  similar  to  W,  S. 
Gihnan^s, 

Deposition  of  George  W.  Fhxy  for  the  defendants.  I  first 
saw  it,  the  certificate,  in  the  hands  of  John  Strodiman,  who 
came  from  St.  Louis  to  my  house,  and  wished  some  advice  as 
to  negotiating,  so  that  he  might  not  be  taken  in.  He  shewed 
me  a  letter  which  he  said  was  from  his  sister,  written  in  German^ 
and  directed  to  him,  advising  him  not  to  dispose  of  the  certifi- 
cate at  less  than  its  value.     Said  firm  of  B.  Gr.  ^  Co.  did 
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purchase  said  check  from  John  Strodtman,  sometime  in  the 
autumn  of  1839;  said  firm  gave  for  said  check  one  and  a  half 
per  cent,  premium.  If  I  remember  right,  they  gave  $200 
cash,  and  the  balance  in  notes  at  40  days.  S,  Uved  with  me 
from  March  1839,  to  September  18th,  1839.  I  resided  about 
two  miles  and  a  half  from  Alton.  After  he  left  me  he  went  to 
Si,  Louis  to  reside,  and  said  he  was  going  to  buy  a  farm  in 
Missouri  after  he  received  the  money  from  his  sister.  I  did 
not  see  him  again  until  he  came  back  with  the  check,  sometime 
in  the  month  of  October  following.  As  he  came  to  me  for 
advice,  I  told  him  there  were  merchants  in  Alton  who  were 
doubtless  in  want  of  eastem  funds,  and  accordingly  introduced 
him  to  B,  Godfrey  ^  Co.  He  was  a  farmer;  I  know  not 
where  he  now  is.  I  know  of  no  other  man  by  the  name  of  /. 
or  John  Strodtman  or  Strodtmann.  It  was  several  months 
after  he  sold  the  check  before  I  was  informed  that  the  name  of 
/.  Strodtman  was  a  forgery.  I  was  told  by  Mr.  Gilmanyone 
of  the  house  of  B.  Chdfrey  Sf  Co.  I  do  remember  that  a  man 
called  at  my  house  some  months  after  the  transaction,  who  said 
he  was  the  real  John  Strodtwian,  making  enquiry  of  me  for 
the  man  who  had  worked  for  me  by  the  name  of  John  Strodt- 
man. He  wished  to  get  information  where  the  latter  was,  and 
said  his  real  name  was  Andrew y  if  I  remember  right. 

Deposition,  James  Robinson  for  the  defendants.  I  have  be- 
fore seen  the  certificate  marked  A.  I  first  saw  it  on  or  before 
the  23id  October  1839.  It  was  received  from  B.  Chdfrey  Sf 
Co.y  by  H.yG.Sf  R.  It  was  enclosed  in  a  letter  from  B.  God- 
frey Sf  Co.,  dated  9th  October  1839,  (being  the  letter  hereto 
attached,  marked  C,)  which  was  received  by  H.yG.Sf  R.;  said 
letter  was  answered,  (a  copy  of  which  letter  is  hereto  attached, 
marked  D.)  The  endorsement  of  B.  Grodfrey  Sf  Co.,  on  said 
ceitificate,  I  am  well  acquainted  with,  and  have  no  doubt  of 
its  being  genuine.  The  endorsement  on  the  certificate  of  H., 
G.  and  R.  is  genuine;  I  am  a  member  of  the  firm  and  wrote 
it  myself.  The  firm  oi  B.  G.  ^  Co.  was  established  in  the 
year  1839,  at  Alton,  in  the  State  of  Illinois,  and  H.,  G.  and 
R.  was  established  at  the  same  time  in  the  city  of  New  York; 
they  did  correspond  and  do  budness  with  each  other  during  said 
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year.  The  character  in  which  H,^  6r.  and  R.  received  said 
certificate^  was  that  of  a  remittance  against  a  large  indebtedness 
which  then  existed  against  jB.  G.  ^  Co.y  and  which  indebted- 
ness was  caused  by  the  purchase  of  goods  for  their  account^  the 
acceptance  and  payment  of  their  drafts^  and  the  payment  of 
their  notes  and  other  business  transactions^  and  said  certificate 
was  passed  to  their  credit  in  account*  jET.,  G.  and  R.  did  pay 
said  B.  G.  4*  Co^s  note  to  Goodwin^  Fisher  and  Spencer y  for 
^483,  the  day  following  the  receipt  of  said  certificate^  say  on 
the  24th  of  October  1839,  which  payment  I  do  believe  was 
made  in  consideration  of  the  funds  they  expected  to  be  realized 
of  said  certificate,  and  I  do  not  think  said  $483  would  other- 
wise have  been  paid.  The  account  marked  E  is  a  statement 
of  the  account  between  the  two  firms,  from  the  23rd  of  Octo- 
ber 1839,  down  to  the  15th  February  1844,  which  shews  the 
debt  existing  when  said  certificate  was  received,  and  the  balance 
due  at  the  present  time  with  interest  thereon.  Said  certificate 
was  remitted  by  H,j  G.  and  R.  to  Weld  and  Jenksy  of  BaUi- 
morey  on  the  31st  October  1839,  in  the  letter  marked  B  of  that 
date;  said  letter  was  written  by  me.  Said  certificate  was  re- 
mitted to  W.  and  J.  for  the  purpose  of  collection,  and  provid- 
ing them  with  funds  which  they  were  advised  to  pay  on  H,y 
G.  and  R^s  account  to  Oapt.  BarzCy  of  barque  Isabelluy  and 
which  they  did  pay  out  of  the  funds  so  collected  from  said  cer- 
tificate, to  the  amount  of  about  $166.  The  notice  of  the  first 
indorsement  of  J.  Strodtmann  on  said  certificate  being  a 
foigery^was  first  received  by  H, ,  Cr.  and  /?.,  between  the  23rd 
and  25th  of  November  1839,  from  W.  andJ.y  by  letter  dated 
the  22nd  November  1839,  being  the  letter  marked  P.  H.y  G. 
and  R.  gave  notice  of  the  forgery  to  B.  G.  Sr  Co.,  on  the  29th 
November  1839,  by  letter^  of  which  a  copy  is  marked  G.  I 
stood  in  the  relation  of  partner  in  the  concern  of  H.y  G.  and 
R.y  in  October  and  November  1839,  and  have  remained  in 
same  relation  smce,  except  for  one  year  from  April  1840,  and 
am  now  a  partner.  B.  G.  if  Co.  failed  about  the  23rd  Octo- 
ber 1839;  first  note  of  their 's  which  to  ray  knowledge  was  pro- 
tested, was  on  that  day.  My  knowledge  of  die  time  B.  G.  4* 
Co.  having  made  payment  to  J.  Strodtman  for  the  certificate 
14        V.3 
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in  questkm^  is  derived  only  from  their  letter  of  19th  December 
1839,  which  is  marked  H^  and  which  contains  all  the  informa- 
tion I  have  of  the  time  and  mode  of  ultimate  adjustment  of 
said  certificate.  The  amount  of  said  certificate  was  passed  to 
the  credit  oi  B.  G,  i^  Co.  in  account,  as  certificate  of  deposit 
in  the  Marine  Bank.  The  account  marked  I,  is  a  copy  of  the 
account  from  their  books,  from  23rd  October  1839,  to  the  1st 
Janueury  1840.  The  house  of  B.  Godfrey  4*  Co.  were  in  good 
credit  here  until  their  notes  were  protested. 

Deposition  of  TheophUvs  Nelson  ^  for  defendants.  The  cer- 
tificate was  received  from  B.  6?.  4*  Co.,  on  account  of  an 
indebtedness  to  H.,  G.  and  iZ.,  although  H.y  G.  and  R.  did 
further  advance  fimds  for  accoimt  of  JB.  G.  Sr  Co. yin  anticipa- 
tion of  the  payment  of  this  certificate  and  other  funds  not  then 
matured;  the  statement  of  the  account  between  the  firms  from 
the  time  of  the  receipt  of  this  certificate  to  this  time  is  marked 
E.  The  certificate  was  remitted  by  H. ,  G.  and  R.  to  W.  and 
J.y  BaUinwrey  on  the  31st  October  1839;  a  letter  marked  B, 
now  shewn  me,  was  written  by  James  Robinson  y  a  member  of 
the  firm  of  H.y  G.  and  i2.,  and  the.  certificate  was  enclosed 
therein  to  W.  and  J.  The  certificate  was  remitted  to  Weld 
and  Jenks  for  collection,  and  to  be  credited  to  H.  G.  and  R. 
in  general  account.  H.y  G.  and  R.  at  the  time  designing  said 
funds,  or  such  part  as  might  be  required  to  meet  the  expenses 
of  a  vessel  which  they  had  sent  to  Baltimore  to  take  caigo,  and 
a  part  of  which  funds  Weld  and  Jenks  had  used  for  that  pur- 
pose previous  to  the  discovery  of  the  forgery.  Notice  of  the 
foigery  was  first  given  to  B.  Godfrey  Sf  Co.  on  29th  November 
1839,  by  letter,  a  copy  of  which  marked  G.  During  the  months 
of  October  and  November  1839,  and  since,  was  book-keeper 
for  H.y  G.  and  R.y  and  am  in  that  situation  at  the  present 
time. 

(B.) 

New  Yorky  3lsl  Oct.  1839. 
Messrs.  Weld  and  Jenks y  Baltimore. 

Gent: — ^We  enclose  certificate  of  deposit  in  Marine  Bank  of 
Baltimorey  by  J.  Strodtmanny  for  $762,  which  please  collect 
and  pass  to  our  credit.     Copt.  JBarze,  of  Imqu&Jsabellay  now 
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on  her  way  to  your  city^  and  chartered  to  load  for  Havre y  will 
call  upon  you  for  some  funds  to  pay  his  expenses^  which  i^ease 
advance^  and  if  in  need  of  any  assistance,  we  shaU  be  obliged 
by  your  rendering  them. 

We  remain  your  friends, 

Howes,  Godfrey  and  Robinson. 

(C.) 

AUoTiy  Oct.  9thy  1839. 
Messrs.  Howes y  Crodfrey  and  Robinson  y  New  York. 

Gent: — Our  last  respects  were  under  date  7th  inst.,  inclosing 
Norton  Johnson^s  draft,  2nd  inst.,  30  ds.  St.,  on  Earp.  and 
Bros.y  Phil.y  for  f  1000,  which  hope  arrived  safely.  We  now 
enclose  certificate  .deposite  in  Marine  Bank  of  Baltimore y  dated 
September  20rb,  1839,  to  order  of  /.  Strodtmany  for  $762, 
which  please  place  to  our  credit. 

Your  friends  and  serv'ts, 

B.  Godfrey,  &  Co.,  by  C.  .J.  Gilman. 
(D.) 
New  Yorky  October  23rrf,  1839. 
Messrs.  B.  Godfrey  ^  Co.y  Alton: 

Gen: — ^Yours  of  the  9th  is  received,  covering  certificate  of 
deposite  on  Baltimore  for  $762,  to  cash,  which  we  should  to-day 
have  to  pay  from  12  to  13§  discount,  &c.  We  have  advised 
Goodwin  y  Fisher  and  Spencer y  that  your  note  in  their  favor, 
due  to-day,  for  $1031.67,  would  not  be  paid,  giving  them  the 
reasons,  and  requesting  that  they  should  withdraw  it  from  the 
bank,  at  the  same  time  promising,  that  as  soon  as  funds  were 
realized,  we  would  apply  them  to  the  payment  of  their  note, 
crediting  you  with  all  remittances  except  the  30  days  draft  on 
Earp.  and  Bros.y  and  the  certificate  of  $762  received  to-day. 
Our  cash  account  stands  very  nearly  square,  and  as  we  think 
it  certain,  that  when  the  news  of  the  suspension  reaches  you, 
the  rates  of  exchange  on  New  York  will  advance  as  it  has  done 
in  Baltimore  and  Philaddphiay  or  even  higher,  and  in  conse- 
quence that  you  will  cease  remitting,  we  have  thought  it  highly 
inexpedient,  even  were  it  in  our  power,  to  undertake  to  protect 
your  notes  due  in  this  month,  &c.  • 

Signed,        Howes,  Godfrey  and  Robinson. 
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(E.) 
B.  Chdfrey  4*  Co.  in  account  with  Howes j  Godfrey  and 

Robinson. 
Dr.— 1839, 
Oct'r.    23.    To  whole  amount  of  debit  to  this 

date,         ....  $43,881  23 
24.     ^'  cash  paid  their  note  to  Goodwiuy 


Filter  and  Spencer, 

483  00 

31. 

"  expenses 

collecting  drafts, 

1  20 

Nov'r.     7. 

«        do. 

do.         do., 

I  35 

13. 

«  exchange  on  Philadelphia  funds, 

127  60 

26. 

«        do. 

do.             do.. 

102  60 

Dec'r.  28. 

"        do. 

do.             do., 

128  33 

1840, 

January  1. 

"  postage, 

- 

2  43 

"  balance  of  interest, 

62  69 

$44,790  13 

1839,  Cr. 

Oct'r.    23.  By  whole  amount  of  credit  to  this 

date,         ....  $35,223  84 
*^      '^  certificate  of  deposite  in  Marine 

Banky  BaUimorey  -  -         762  00 

31.    ^^  checks  on  United  States  Bank. 

Philadelphiay  due  Dec.  28,       -      1,609  81 
Nov'r.     7.    ''  dft.  E.  C.  Delavan,        -  134  90 

1840, 
January  1.    "  balance  to  debit  this  date,  -      7,169  68 


$44,790  13 


Dr.— 1840. 
January  1.  To  balance  this  date,     -        -  -     $7159  68 

^^  certificate  of  deposite  on  Marine 

Banky  BaltimorCy  -        -  -         762  00 

This  account  was  further  stated  until  the  16th  March  1841, 
when  the  balance  due  H.  G.  and  R.  was  $4914.73;  and  on 
the  10th  October  1842,  when  it  was  $2468.78. 
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(F.) 
Baltimore,  November  22, 1839. 
Messrs.  Howes y  Godfrey  and  Robinson — Gentlemen:  We 
received  notice  to-day  from  the  Merchants  Bank,  where  we 
keep  our  bank  account,  that  they  had  this  day  received  notice 
from  the  Marine  Bank,  that  the  signature  purporting  to  be  that 
of  /.  Strodtmann  on  the  back  of  the  certificate  of  deposite, 
issued  subject  to  his  order  by  the  Marine  Bank,  is  a  counter- 
feit.    The  circumstances  are  these:  Mr.  Joel  Vickers,  of  this 
city,  deposited  the  money  in  the  Marine  Bank,  in  the  name 
and  for  the  benefit  of  Mr.  J.  Strodtmann,  the  Marine  Bank 
giving  a  certificate  of  deposite,  payable  to  the  order  of  J.  Strodt- 
mxmn,  on  return  of  said  certificate  of  deposite.     We  deposited 
it  in  the  Merchants  Bank  on  or  about  the  2nd  of  November 
instant,  and  that  bank,  in  course  of  their  usual  exchange  of 
checks  and  settlement  of  balances,  sent  said  check  in  to  Marine 
Bank  the  next  morning  as  usual,  and  the  amount  thereof  was 
duly  passed  to  Merchant  Bank*s  credit  in  settlement.    Mr. 
Joel  Vickers,  who  made  the  deposite  in  Marine  Bank,  has  just 
received  a  letter  from  /.  Strodtmann,  dated  St.  Louis,  Mis- 
souri, November  11, 1839,  in  which  said  Strodtmann  advises  of 
not  having  received  any  certificate  of  deposite,  the  receipt  of 
which  letter  here  has  led  to  this  developement.     On  comparing 
the  endorsement  of  the  certificate  with  J.  Strodtmann'*s  signa- 
ture, in  his  letter,  there  appears  no  similarity.     The  Marine 
Bank  did  not  know  the  signature  of  J.  Strodtmann,  never 
having  taken  it.     It  is  customary  to  draw  the  money  for  checks 
on  other  banks,  or  have  the  checks  endorsed  by  the  teller  before 
depositing  said  checks.     Our  clerk  took  this  certificate  of  de- 
posite to  the  Marine  Bank,  before  depositing  it  in  Merchants 
Bank,  and  asked  the  teller  if  it  was  necessaiy  to  have  it  endorsed 
like  any  ordinary  check.     The  teller  took  the  certificate,  looked 
at  it,  and  returned  it  to  the  clerk,  saying  it  was  not  necessary 
to  have  it  endorsed.     We  have,  of  course,  assured  the  Mer- 
chants Bank  we  will  hold  them  harmless  in  the  premises,  and 
we  will  look  to  you  to  make  good  that  assurance.    We  wait 
your  orders  what  course  to  pursue  in  regard  to  the  Marine  Bank. 
The  Marine  Bank  demand  of  the  Merchants  Bank,  that  the 
amount  be  refunded ;  the  matter  stands  open ,  waiting  our  action . 
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The  endorsements  are  /.  Strodtmann  to  Godfrey  4*  Co.,  or 
order,  and  by  them  to  yourselves,  or  order,  and  by  you  to  our 
order,  and  endorsed  by  us. 

Your  friends  and  servants,  Weld  <fc  Jenks. 

(G.) 
New  Yorky  November  29th,  1839. 
Messrs.  B.  Godfrey  Sf  Co,,  Alton. 

Gentkmen: — Some  time  since  we  received  from  you  a  cer- 
tificate of  deposite  in  the  Marine  Bank  of  Baltimore ,  for  $762. 
The  same  was  made  payable  to  the  order  of  J.  Strodtmann, 
and  by  him  endorsed.     On  the  31st  October,  we  sent  the  same 
to  our  friends.  Weld  and  Jenks,  of  Baltimore,  to  cdlect  and 
pass  to  our  credit,  intending  to  draw  for  it  as  favorable  opportu- 
nities offered.     WeldvuA  Jenks  collected  the  certificate  through 
the  Merchants  Bank,  where  they  keep  their  account,  on  or 
about  the  2nd  instant.     On  the  22nd  instant,  they  advised  us 
of  having  received  notice  from  the  Marine  Bank,  that  the  name 
of  /.  Strodtmann  was  a  foi^ery,  and  the  Marine  Bank  demands 
a  return  of  the  money  from  the  Merchants  Bank,  and  the  Mer- 
chants Bank  from  Weld  and  Jenks;  the  latter  write  to  us  for 
instructions.     It  appears  that  JMr.  Joel  Vickers,  who  made  the 
deposite  for  Mr.  J.  Strodtm^inn^s  benefit,  has  received  a  letter 
from  the  latter,  dated  St.  Louis,  November  11,  in  which  he 
says  he  has  received  no  certificate  of  the  kind;  upon  which 
information  it  is  concluded,  that  the  signature  is  a  forgery;  we 
have  refrained  so  far  from  giving  any  direction  to  change  the 
position  of  the  draft,  on  accoimt  of  our  not  knowing  what 
would  be  the  proper  course  to  take.     We  have  made  several 
inquiries,  but  find  it  to  be  such  a  novel  case,  that  hardly  any 
one  can  venture  an  opinion  with  any  degree  of  certainty.    Jfcfr. 
Shipman,  however,  thinks  that  the  Marine  Bank  should  have 
the  amount  refimded,  and  then  hold  it,  (the  original  deposite,) 
subject  to  the  order  of  the  proper  owner.     We  shall  be  glad  to 
have  your  advice  upon  the  subject  as  early  m  possible,  and  in 
the  meantime,  we  shall  endeavor  to  not  move  in  the  matter, 
without  it  may  be  actually  necessary,  or  without  we  may  be- 
come convinced  of  the  proper  course  to  pursue. 
We  remain,  &c., 
(Signed,)       Howes,  Godfrey  <fc  Robinson. 
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AUoUy  nth  December^  1839. 
Messrs.  B.  Godfrey  !f  Co.,  Alton. 

Dear  Sirs: — The  young  man  who  sold  you  the  check,  or 
certificate  deposite  on  Marine  Banky  Baltimorey  on  8th  October 
lajBt,  came  to  live  with  me  in  March  last,  and  remained  with  me 
till  18th  September;  his  neune  was  John  StrodtmanVy  which  I 
ascertained  when  he  was  subpcened  last  summer  to  attend  a 
trial  in  Alton.  On  the  30th  September,  I  settled  with  him, 
and  hold  his  receipt,  signed  that  day  /.  Strodtmann.  He  had 
intimated  to  my  family,  that  he  had  money  in  the  hands  of  a 
sister  at  the  east,  and  about  8th  October,  he  came  to  my  house, 
stating  he  had  received  his  money  in  a  certificate  of  deposite, 
which  was  drawn  to  his  order,  and  I  had  no  doubt  but  it  was 
correct.  It  was  on  the  8th  October  he  sold  the  certificate  to 
you,  and  if  there  be  any  thing  wrong  about  it,  it  must  be  that 
there  are  two  /.  StrodtmanSy  for  that  was  certainly  his  name, 
and  I  had  no  doubt  of  his  being  the  identical  J.  Strodtmann 
in  whose  favor  the  certificate  deposite  was  drawn. 

(Signed,)  Geo.  W.  Fox. 

(H.) 
AUony  I9th  December,  1839. 
Messrs.  Howesy  Godfrey  and  Robinsony  New  York. 

Sirs: — Since  ours  of  25th  October,  &c.,  you  will  notice  by 
the  accompanying  letter  from  G.  W.  Fhxy  (a  very  respectable 
fisurmer  here,)  that  we  bought  the  check  of  /.  Strodtm^an,  but 
OS  appears  now,  it  is  probable  there  were  two  Germans  of  that 
name.  We  do  not  wish  it  settled,  except  in  accordance  both 
with  law  and  equity,  and  if  you  become  convinced  that  it  was 
our  duty  to  know,  that  the  J.  Strodtm>an  of  whom  we  pur- 
diased,  was  the  identical  /.  Strodtman  alluded  to  in  the  cer- 
tificate, and  that  it  now  proves  that  he  was  not  the  same,  we 
suppose  we  must  lose  it.  Your  own  judgment  we  commit  it 
to,  and  shall  be  satisfied  with  any  adjustment  that  is  cleaily 
right.  If  you  have  not  forwarded  our  account  current,  please 
send  it  as  early  as  possible,  as  we  need  on  Ist  January. 

Yours  truly,  B.  Godfrey  &  Co. 
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(I-) 

Same  as  E,  to  debit  of  1st  January  1840. 

The  defendant  then  further  proved,  by  Daniel  Sprigg)  its 
cashier,  that  on  the  day  of  the  discovery  of  the  forgery,  upon 
the  certificate  of  deposite  given  in  evidence,  Mr.  Smithy  of  the 
Marine  Banky  called  upon  the  witness,  with  the  certificate,  and 
said  that  the  endorsement  of  J.  Strodtman  thereon,  was  a  for- 
gery, and  which  was  the  first  notice  witness  had,  that  said  en- 
dorsement was  a  forgery,  and  that  the  party  interested  claimed 
a  new  certificate,  and  inquired  as  to  the  course  the  Merchants 
Bank  would  pursue;  to  this  witness  replied,  that  the  defendant 
would  certainly  settle  it,  for  that  he,  (the  witness,)  conceived  it 
bodi  legally  and  morally  bound  to  refund  the  amount,  but  that 
Weld  and  Jenks^  who  deposited  it,  would  be  consulted,  and 
their  and  witness'  decision  made  known.  That  a  messenger 
was  sent  to  those  gendemen,  and  Mr.  Jenksy  of  that  firm  came, 
and  after  being  made  acquainted  with  the  circumstances,  and 
the  opinion  of  the  witness,  of  the  liability  of  the  defendant  to 
to  the  plaintifis,  and  by  consequence  his  to  the  defendant,  he, 
(the  said  JenkSy)  prompdy  differed  in  opinion,  and  stated  that 
he  did  not  consider  the  defendant  or  himself,  legally  or  morally 
bound  to  return  the  amount.  That  said  Jenks  and  the  witness 
differed  so  widely  in  their  views,  that  witness  advised  him, 
JenkSy  to  consult  his  counsel,  and  on  being  informed  that  he 
was  out  of  town,  witness  proposed  to  send  for  the  counsel  of 
defendant,  who  witness  was  sure  would  confirm  his  views;  this 
was  agreed  to,  and  witness  accordmgly  sent  for  Mr.  Brount, 
who  appeared  on  the  morning  of  the  same  day,  and  on  relating 
the  facts  of  the  case  to  him,  Mr.  Brown  said  that  witness  was 
wrong,  and  Mr.  Jenks  right.  That  witness  then  stated  what 
had  taken  place  between  him  and  Mr.  Smithy  including  his, 
witness'  promise  to  settle  the  amount  of  the  certificate;  and 
further  said,  it  would  be  necessary  for  Mr.  Broum  to  go  over 
to  the  Marine  Bank,  and  state  to  the  said  bank,  that  witness 
was  in  enor  in  regard  to  the  obligation  of  the  defendant  to 
refund.  That  witness  also  requested  Mr.  Jenks  to  acquaint 
the  proper  officers  of  die  Marine  Bank  with  his,  Jenks\  unwil- 
lingness that  the  defendant  should  refund  the  amount  of  the 
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Certificate  until  after  he  should  hear  from  his  New  York  corres- 
{)ondent8>  from  whom  the  certificate  had  been  received.  The 
said  witness  frirther  testified  ^  that  in  any  engagement  he  had 
with  Mr.  iSmitky  he  had  regard,  and  he  thinks  express  refer- 
ence to  the  assent  of  Messrs.  Weld  and  JenkSy  whom  he  con- 
sidered bound  to  defendant,  if  latter  was  bound  to  the  plaintiffs, 
and  that  if  those  gentlemen  objected,  he  could  not  pay  it,  and 
that  he  certainly  made  no  promise  to  M*.  Smith  after  their 
objection. 

The  defendant  then  further  proved,  by  George  William 
Brovm,  that  upoii  being  sent  fot  by  Mr.  Sprigg^  as  proved  by 
that  witness,  he  gave  the  opinion  as  counsel  of  the  defendant, 
that  it  was  not  l^ally  bound  to  refund  the  amount  of  the  cer- 
tificate to  the  plaintiffs,  and  that  Mr.  Brune,  who  was  upon 
that  day  president  pro  tem.>  in  the  piace  of  3^.  Swatiy  who 
Was  out  of  town,  agreed  with  vritness  in  this  opinion;  that 
Upon  his,  (witneas))  giving  this  opinion^  he  went  over  on  the 
tnoming  of  the  same  day>  at  the  request  of  Mr.  Spriggy  to 
the  Marine  Bdnk^  and  informed  the  president  of  the  plaintiffs, 
and  witness  thinks  also  the  cashier,  that  Mr.  Sprigg  was  in 
error  as  to  the  liability  of  the  defendant ;  and  further,  witness 
gave  the  plaintiff  ^s  president,  and  he  thinks  cashier,  notice  not 
to  send  in  the  certificate  in  the  exchange  lists  upon  the  follow- 
ing morning)  as  the  defendant,  as  then  advised>  Would  not  pay 
the  same.  The  same  witness  also  testified^  that  he  met  at  the 
Marine  Bank^  Mr.  JenkSy  of  the  finn  of  Weld  Sf  JenkSy  who, 
while  witness  was  in  said  bank)  came  there  for  the  same  pur- 
pose with  himself)  and  on  coming  out  of  said  bank,  witness 
also  thinks  he  met  with  Mr.  Smithy  to  whom  he  made  the 
same  communication. 

The  defendant  then  further  pmved,  by  Richard  Dorseyy 
Jr.y  that  in  1839,  he  was  runner  of  the  defendant,  and  that 
it  was  then  the  daily  practice  of  the  runners  of  the  banks,  to 
take  to  the  other  bankS)  a  list  or  statement  of  the  items,  with 
the  vouchers)  upon  which  the  banks  so  sending  claimed  a 
credit,  and  at  the  other  banks  to  which  these  were  taken, 
they  received  from  the  tellers  thereof  a  list  and  vouchers,  upon 
which  credit  was  claimed  by  them,  and  that  the  balance  of 
these  items  were  struck,  and  if  not  objected  to  by  either  party 
15        v.3 
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before  11  o'clock  on  the  morning  of  the  day  on  which  the  ex- 
change was  made^  the  balance  struck  was  considered  settled; 
that  sometimes,  according  to  the  practice^  the  runner  of  the 
defendant  would  go  to  the  bank  of  the  plaintiffs^  and  make 
with  the  teller  of  that  bank  the  exchanges,  and  sometimes  the 
runner  of  the  Marine  Bank  would  come  to  the  Merchants 
Bank,  and  make  with  the  teller  of  the  latter  bank  the  exchan- 
ges; that  it  was  the  practice  for  the  teller  of  the  one  bank^  and 
the  runner  of  the  other,  at  the  bank  where  the  exchange  was 
made,  to  substract  the  items  of  credit  claimed  by  the  one  bank, 
from  those  claimed  by  the  other  upon  the  lists,  and  for  the  offi- 
cer of  the  bank,  against  whom  the  balance  appeared,  to  enter 
the  bdance  in  a  book  kept  for  that  purpose,  and  for  the  runner, 
upon  returning  to  his  own  bank,  to  take  with  him  this  substrac- 
tion  and  result,  together  with  the  vouchei-s  obtained  at  the  other 
bank,  for  the  examination  of  bis  own  teller,  and  if  the  state- 
ment of  credits  was  not  objected  to  by  11  o'clock  in  the  morn- 
ing of  the  same  day,  the  account  was  considered  closed.  The 
same  witness  also  testified,  that  it  was  not  the  duty  or  business 
of  the  runners  to  examine  the  vouchers  presented  to  them  for 
credit  at  their  bank,  or  to  consider  their  correctness;  that  this 
was  the  business  of  the  paying  tellers,  and  that  he,  the  witness, 
had  no  authority,  while  he  was  runner  of  the  defendant,  to 
bind  it  to  the  payment  of  money.  The  same  witness  further 
proved,  that  upon  the  morning  of  the  23rd  of  November  1839, 
after  the  exchanges  had  been  made  between  the  plaintiffs  and 
defendant,  in  accordance  with  the  usage  of  the  banks,  as  proved 
by  the  witness,  the  certificate  of  deposite,  given  in  e\iidence, 
was  delivered  to  the  paying  teller  of  the  defendant,  Mr.  GiU, 
together  with  the  other  vouchere,  upon  which  the  Marine  Bank 
claimed  credit.  That  Mr,  Gfill  on  seeing  said  certificate,  im- 
mediately objected  to  receiving  it,  and  to  allow  the  credit  claimed 
for  it,  and  sent  the  witness  to  the  Marine  Bank,  with  thelnes- 
sage,  that  he,  (the  said  teller,)  could  not  receive  it.  That  wit- 
ness canned  said  certificate  to  the  teller  of  the  Marine  Bank, 
and  demanded  the  amount  thereof,  but  received  for  answer 
from  said  teller,  that  Mr.  Sprigg  had  told  Mr.  Littig  or  Mr. 
Smithy  that  it  might  be  returned  in  the  check  list  to  the  Mer- 
chants Bank.    That  witness  then  returned  to  Mr.  CHlly  with 
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the  certificate,  and  told  him  what  Mr,  Miller  had  said.  That 
Mr,  GUI  gave  the  certificate  back  to  the  witness,  and  told  him 
to  tell  Mr,  Miller,  that  the  M(irine  Bank  must  pay  it,  and  that 
Mr.  Sprigg  could  settle  it  with  the  Marine  Bank  himself. 
That  witness  accordingly  returned  the  certificate  to  Mr.  Miller , 
and  obtained  the  amount  for  which  credit  had  been  refused,  in 
order  thatJIfr.  G^  might  adjust  his  account.  That  all  this 
took  place  before  11  o'clock  of  the  23rd. 

The  defendant  then  further  proved,  by  William  L,  Gilly 
that  he  is  the  pa}dng  teller  of  the  defendant,  and  was  such  in 
1S39,  and  that  on  the  morning  of  the  23rd  of  November,  in 
that  year,  when  the  check  list  from  the  Marine  BanJc  of  the 
previous  day  given  in  evidence  was  brought  to  him,  with  the 
vouchers,  upon  which  the  Marine  Bank  claimed  credit,  the 
witness  objected  to  allow  a  credit  of  $762,  claimed  on  said  list 
upon  the  certificate  of  deposite  given  in  evidence.  That  wit- 
ness wrote  in  pencil  mark,  the  "not"  upon  said  check  lists 
opposite  to  said  credit,  to  signify  that  he  did  not  allow  the  same, 
and  sent  Mr,  Dorsey,  the  runner,  back  with  said  certificate  to 
the  plaintifis,  to  demand  the  amount  of  it  from  Mr,  Miller. 
That  Mr,  Z?or.Jcy  returned  from  the  Marine  Bank,  and  brought 
word  from  its  officers,  that  Mr.  Sprigg  had  said  that  it  should 
be  settled  in  this  way;  to  this  witness  returned  for  answer  by 
Mr,  Dorsey,  that  this  might  be,  but  that  witness  could  not 
receive  it  and  allow  the  credit,  and  that  the  money  must  be 
paid.  That  the  money  was  accordingly  paid,  and  that  these 
things  took  place  before  11  o'clock  of  the  said  23rd  of  Novem- 
ber #839.  The  said  witness  also  proved,  that  by  the  custom 
of  the  banks,  the  tellers  have  until  11  o'clock  of  each  day,  to 
examine  the  items  and  vouchers  upon  which  the  other  banks 
claim  credit,  and  that  by  the  custom,  they  may  object  to  any 
items  so  claimed  until  that  hour.  That  when  any  item  is 
objected  to,  or  not  allowed,  it  is  the  custom  to  send  the  runner 
for  the  money  to  the  amount  of  the  item  claimed,  and  when 
the  money  is  thus  obtained,  the  item  is  permitted  to  stand  in 
the  list  and  the  account;  but  if  the  item  is  a  large  one,  it  is 
moj^  usual  to  conect  the  item  which  gives  more  trouble.  The 
same  witness  proved  the  practice  of  making  exchanges  between 
the  bjuiks,  in  the  mode  stated  by  the  witness,  Dorsej/,  and  tes- 
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tified  to  the  duties  of  the  runners  and  tellers  of  banks^  as  given 
in  evidence  by  the  same  witness^  Lhrsey. 

The  defendant  then  gave  in  evidence^  the  account  between 
the  defendant  and  Messrs.  Weld  and  Jenk^,  from  the  1st  of 
November  1839,  to  the  1st  of  December  of  the  same  year, 
taken  from  the  books  of  the  defendant^  shewing  the  balances 
upon  each  day  during  that  period. 
1839. 

Nov.  1.  Amount  in  bank,        -        -        .      $6,648  66 
2.  Deposited,  ^00— 1600— 762,    -         2,662  00 


C( 


$9,310  66 
Checks, 3,601  97 


Balance, $6,708  69 

4.  Balance, 6,041  11 

6.  Balance, 7,010  99 

6.  Balance, 7,361  80 

7.  Balance, 2,818  68 

8.  Balance, 1,916  74 

9.  Balance, 2,467  36 

11.  Balance, 2,011  79 

12.  Balance, 3,976  68 

13.  Balance, 2,376  68 

14.  Balance, 2,114  60 

16.  Balance, 802  10 

16.  Balance,  -        -        -        .        -  1,447  60 

18.  Balance, 411  78 

19.  Balance, 67  77 

20.  Balance, 600  83 

21.  Balance, 1,768  03 

22.  Balance, 6,696  03 

23.  Balance, 3,071  60 

26.  Balance, 3,436  60 

26.  Balance, 1,921  33 

27.  Balance, 121  33 

28.  Balance, 3,346  86 

29.  Balance  in  Bank,        -        -        -  $3,391  65 


^ 


Digitized  by 


_^ 


Google 


OP  MARYLAND.  117 


Merchants  Bank  «t.  Marine  Bank. — 1845, 


From  which  it  appears,  that  upon  the  evening  of  the  19th 
of  November,  and  the  morning  of  the  20th  of  the  same  months 
1839,  Weld  and  Jenks  had  drawn  out  all  the  money  which 
they  had  in  the  bank  of  the  defendant,  including  the  amount 
credited  to  them  upon  the  certificate  given  in  evidence,  except 
the  sum  of  $57.77. 

The  defendant  likewise  gave  in  evidence  the  by-laws  of  the 
defendant. 

The  plaintiffs  then  proved  by  Mr.  MiUery  the  plaintiff's 
paying  teller,  that  upon  the  23rd  November,  when  he  paid  the 
amount  of  the  certificate  to  Mr.  Dorsey,  viz:  $762,  as  given 
in  evidence  by  that  witness,  this  witness  paid  it  with  the  under- 
standing, that  the  amoimt  was  to  be  settled  on  that  day  by  the 
defendant,  and  that  he  made  a  memorandum  to  that  effect,  at 
the  time  on  the  check  list  given  in  evidence,  and  would  not 
have  paid  the  amount  without  this  imderstanding.  The  same 
witness  further  proved,  that  the  whole  of  said  check  list  is  in 
the  hand-writing  of  witness,  except  the  word  not,  written  with 
a  lead  pencil  thereon.  The  same  vritness  also  gave  evidence 
of  the  practice  of  banks  in  the  city  of  Baltimore ^  and  their 
tellers,  when  an  item  is  claimed  by  one  bank,  and  objected  to 
by  another,  to  the  same  effect  as  proved  by  the  witness,  QUI. 

The  defendants  then  further  proved  by  the  witness,  Darsey, 
that  he  had  no  recollection  of  promising  Mr.  Miller  to  repay 
the  money  received  firom  Mr.  Miller,  on  the  day  it  was  re- 
ceived. That  if  he  did  make  such  promise,  it  was  based  upon 
the  statement  of  Mr.  Miller^  that  Sprigg  said  it  should  be 
settled ;  that  the  writing  upon  the  check  list  was  made  by  Miller 
in  witness'  presence. 

The  defendant  prayed  the  court  to  instruct  the  jury  as  fol- 
lows: 

1.  That  if  the3r  shall  beUeve,  firom  the  testimony  in  this 
cause,  that  on  the  20th  of  September  1839,  Mr.  Joel  Tickers 
deposited  in  the  Marine  Bank  $762,  and  received  therefor  the 
certificate  of  deposite  given  in  evidence  in  this  cause,  payable  to 
the  order  of  /.  Strodtmatiy  and  for  the  purpose  of  remitting  the 
said  certificate  to  said  Slrodimatiy  who  was  then  at  Saint  Louis y 
and  after  said  certificate  was  issued,  and  before  it  was  presented 
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for  payment  to  said  Marine  Bank,  Philip  LUtig,  Jr. ,  the  cashier 
of  said  bank,  received  from  a  brother-in-law  of  said  Strodtman 
a  signature  of  said  Strodtman^  which  he,  the  said  cashier, 
pasted  in  the  signature  or  firm  book  of  said  bank;  and  if  the 
jury  shall  further  find,  that  said  certificate  was  remitted  to  said 
Strodtmany  but  was  never  received  by  him,  but  fell  into  the 
hands  of  another  person  who  passed  under  the  name  of  J, 
Strodtmany  that  the  said  last  mentioned  J.  Strodtman  claim- 
ing to  be  the  owner  of  said  certificate,  and  the  person  to  whom 
it  was  payable,  foiled  thereon  the  name  of  •/.  Strodtmany  and 
passed  it  for  a  valuable  consideration  to  Messrs.  B.  Godfrey 
4*  Co^y  of  AUony  in  the  State  of  Illinois  y  who  received  the 
same  bona  fidey  and  without  notice  of  said  foigery.  And  if 
the  jury  shall  further  find,  that  said  B.  Godfrey  Sf  Co.  en- 
dorsed and  transmitted  said  certificate  to  Messrs.  HoweSy  God- 
frey and  Robinsony  of  New  York,  who  also,  bona  fide  and 
without  notice  of  said  forgery,  endorsed  and  transmitted  it  to 
Weld  and  JenkSy  of  BaJtimorey  who  kept  an  account  in  the 
said  Merchants  Banky  in  which  account  they  were  credited 
with  said  certificate  on  the  2nd  November  1839,  as  cash,  on 
endorsing  and  delivering  said  certificate  to  said  bank,  bona  fide  y 
and  without  having  received  notice  of  said  foi^ery.  And  if 
the  jury  shall  further  find,  that  on  the  4th  day  of  November 
1839,  the  Merdianis  Banky  bona  fide  and  without  having 
notice  of  said  forgery,  presented  said  certificate  for  pa}rment  at 
the  Marine  Bank  and  obtained  the  amount  thereof.  And  if 
the  jury  shall  further  find^  that  neither  the  Merchants  Bank 
nor  Marine  Bank  discovered  until  the  22nd  of  November  1839, 
that  the  name  of  said  Strodtman  had  been  foiled  on  the  said 
certificate,  then  the  plaintifl^  is  not  entitled  to  recover. 

Rejected  by  the  court,  because  it  does  not  require  the  jury 
to  find  that  defendants  were  holders  for  value. 

2.  That  if  they  shall  find  the  facts  stated  in  the  first  prayer, 
the  plaintiff  is  not  entitled  to  recover,  although  they  may  fur- 
ther find,  that  on  the  22nd  of  November  1839,  the  Marine 
Banky  on  discovering  the  payment  of  said  certificate  to  have 
been  made  under  a  forged  endoiBement,  applied  to  the  Mer- 
chants Bank  to  refund  the  amount,  and  that  the  cashier  of  the 
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latter  bank  replied,  that  he  considered  said  bank  legally  and 
morally  bound  to  return  the  money,  and  that  said  Marine  Bank 
might  send  said  certificate  into  the  Merchants  Bank,  in  the  check 
list  in  the  following  morning,  provided  they  further  find,  that 
after  said  declaration  by  the  cashier,  he  was  instructed  by  the 
counsel  of  said  bank,  and  by  the  president  pro  tern,  thereof,  that 
in  their  opinion,  the  said  bank  was  not  bound  to  return  said 
amount;  and  that  he  was  also  instructed  hy  Messrs,  Weld  and 
Jenksy  the  previous  endorsers  on  said  certificate,  that  they  had 
received  it  from  their  correspondents,  Howes ,  Godfrey  and  Rob- 
inson ,  and  thcU  they.  Weld  and  JenkSy  would  not  consent  that  the 
Merchants  Bank  should  pay  back  said  certificate,  unless  com- 
pelled by  law  so  to  do,  and  that  if  said  bank  did  so,  they,  the  said 
Weld  and  Jenksy  would  not  hold  themselves  answerable  to  said 
bank  for  the  amount  thereof ;  and  provided  the  jury  shall  further 
find,  that  the  said  Spriggy  on  the  morning  of  the  said  day,  the 
22nd  November  1839,  after  being  so  instructed  by  the  counsel 
and  president  pro  tem.  of  the  bank,  and  Weld  and  JenkSy  gave 
notice  to  said  Marine  Bank  not  to  send  in  said  check  on  the 
check  list  on  the  next  morning,  that  the  Merchants  Bank  could 
not,  as  then  advised,  return  the  money. 

Rejected  by  court,  because  the  prayer  takes  no  notice  of  the 
time  of  the  obligation  of  the  Marine  Bank. 

3.  That  if  they  find  the  facts  stated  in  the  first  prayer,  and 
further  find,  that  at  the  end  of  the  19th  of  November,  and  on 
the  morning  of  the  20th  of  November  1839,  and  between  the 
day  when  said  certificate  was  deposited  in  said  Merchants  Bank 
by  said  Weld  and  JenkSy  and  credited  to  them  as  cash,  and  the 
day  when  said  forgery  was  discovered  and  communicated  to 
said  bank;  that  they,  the  said  Weld  and  JenkSy  relying  upon 
said  credit,  and  in  ignorance  of  said  forgery,  had  di-awn  out  all 
the  money  which  they  had  in  that  bank,  including  the  amount 
credited  to  them  on  certificate  of  deposite,  except  the  sum  of 
$57.77,  then  the  plaintiffs  are  not  entitled  to  recover,  although 
they  may  further  find,  that  on  the  22nd  of  November  1839, 
the  Marine  Banky  on  discovering  the  payment  of  said  certifi- 
cate to  have  been  made  under  a  forged  endorsement,  applied  to 
the  Merchants  Bank  to  refund  the  amount,  and  that  the  cashier 
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of  the  latter  bank  replied,  that  he  considered  said  bank  legally 
and  morally  bound  to  return  the  money,  and  that  said  Marine 
Bank  might  send  said  certificate  in  to  the  Merchants  Bank  in 
the  check  list  on  the  following  morning;  provided  they  further 
find,  that  after  said  declaration  by  the  cashier,  he  was  instructed 
by  the  counsel  of  said  bank^  and  by  the  jN-esident  jh-o  tern, 
thereof,  that  in  their  opinicm  the  said  bank  was  not  bound  to 
return  said  amount;  and  that  he  Was  also  instructed  by  Messrs, 
Weld  and  JenkSj  the  previous  endorsers  on  said  certificeite,  that 
they  had  received  it  from  their  correspondents,  Howes y  Chdfrey 
and  Robinsouy  and  that  they.  Weld  and  Jenksy  would  not 
consent  that  the  Merclumts  Bank  should  pay  back  said  certifi- 
cate unless  compelled  by  law  so  to  do,  and  that  if  said  bank 
did  so,  they,  the  said  Weld  and  JenkSy  would  not  hold  them- 
selves answerable  to  said  bank  for  the  amount  thereof;  knd 
provided  the  jury  shall  further  find,  that  the  said  Sprigg,  on 
the  morning  of  the  same  day,  the  22nd  November  1839,  after 
being  so  instiucted  by  the  counsel  and  president  pro  tem.  of  the 
bank,  and  Weld  and  Jenksy  gave  notice  to  said  Marine  Bank 
not  to  send  in  said  check  on  the  check  list  on  the  next  morn- 
ing, that  the  Merchants  Bank  could  not,  as  then  advised,  return 
the  money. 

4.  That  if  they  find  the  facts  stated  in  the  1st  prayer,  and  if 
they  shall  further  find,  that  at  the  end  of  the  19th  of  Novem- 
ber, and  on  the  morning  of  the  2(kh  day  of  November  1839, 
and  the  day  the  said  certificate  was  deposited  in  the  said  Mer- 
chants Bank  by  the  said  WeUt  andJenkSy  and  credited  to  them 
as  cash,  and  the  day  when  said  foi^ery  was  discovered,  com- 
municated to  said  bank,  they,  the  said  WddandJenksy  reljring 
upon  said  credit,  and  in  ignorance  of  said  forgery,  had  drawn 
out  all  the  money  which  they  had  in  that  bank,  including  the 
amount  credited  to  them  in  said  certificate  of  deposite,  except 
the  sum  of  $67.77,  then  the  plaintifif  is  not  entitled  to  recover 
any  larger  sum  that  the  said  sum  of  $57.77,  with  interest 
thereon,  if  the  jury  shall  find  interest  to  be  due  under  the  cir** 
cumstances  of  this  case. 

6.  The  defendant  further  prays  the  court  to  instruct  the  jury^ 
that  if  they  find  the  facts  stated  in  the  first  and  second,  and 
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third  prayers  of  the  defendant^  and  if  they  further  find^  that 
on  and  before  the  23rd  of  November  1839^  it  was  the  usage  and 
custom  of  plaintiff  and  defendant,  for  either  plaintiff  or  defen- 
dant, to  send  in  to  the  other  on  the  morning  of  every  day  by 
its  runner,  the  notes,  checks  and  other  instruments  received  by 
it  on  the  previous  day,  on  which  it  claimed  credit  from  the 
other,  and  to  receive  in  exchange,  from  the  proper  officer  of  the 
other  bank,  the  notes,  checks  and  other  instnunents  received 
by  the  other  bank  on  the  {nrevious  day^  on  which  it  claimed 
credit  from  the  bank  so  sending;  and  if  they  shall  further  find, 
that  when  the  officers  of  said  banks  met  to  make  the  exchanges 
as  aforesaid,  it  was  the  usage  and  custom  for  them  to  deduct 
the  amount  claimed  by  one  bank  from  the  amount  claimed  by 
the  other,  and  for  the  officer  of  the  bank,  against  whom  the 
balance  appeared,  to  enter  said  balance  to  the  debit  of  said  bank, 
and  that  it  was  not  the  business  or  duty  of  said  runners  to  ex- 
amine or  decide  upon  the  notes^  checks  and  instruments  on 
which  credit  was  so  claimed,  but  that  the  runner  of  the  bank 
so  sending,  returned  to  the  paying  teller  of  his  bank,  the  notes, 
checks  and  instruments  on  which  the  other  bank  claimed  credit, 
with  any  entries  which  had  been  made  by  the  officer  of  the 
other  bank,  and  that  it  was  the  business  and  duty  of  the  paying 
teller  to  examine  the  said  entries^  and  also  the  check  list  fur- 
nidied  by  the  other  bank,  and  the  checks,  notes  and  other  in- 
struments on  which  it  claimed  credit,  and  if  he  objected  to  allow 
the  credit  as  claimed,  to  send  back  to  the  other  bank,  on  the 
morning  of  the  same  day,  and  before  11  o'clock,  A.  M  ,  the 
instrument  which  it  objected  to  receive;  and  if  the  jury  shall 
further  find,  as  a  part  of  the  usage  and  custom  of  said  banks, 
that  where  credit  was  improperly  claimed  on  an  instrument, 
and  that  instrument  was  sent  back  to  the  bank  so  claiming 
credit  on  it:  the  mode  adopted  for  settling  the  accounts  was  for 
the  bank  which  sent  in  an  improper  claim  to  pay  over  the 
amount  to  the  other,  on  the  re-deUvery  of  the  instrument,  in 
Older  not  to  disturb  the  account  as  handed  in,  and  by  an  alter- 
ation of  recorded  accounts;  and  if  the  jury  shall  further  find, 
that  on  the  morning  of  23rd  November  1839,  the  exchange 
between  said  banks  was  made  in  accordance  with  the  usage  of 
16        V.3 
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said  banks^  and  that  among  the  instruments  on  which  the 
Marine  Bank  claimed  credit,  was  the  certificate  of  deposite  given 
in  evidence  in  this  cause,  which  was  handed  to  the  paying  teller 
of  the  Merchants  Bank,  Mr.  GHUy  together  with  the  other  in. 
stnmients  on  which  the  Marine  Bank  claimed  credit;  that  Mr. 
Gill  immediately  on  seeing  said  certificate,  and  before  11 
o'clock  of  that  day,  objected  to  allow  the  credit  claimed  for  it, 
and  sent  it  back  to  Mr.  Dorsey,  the  runner  of  the  Merchants 
Bank,  with  the  message  that  he  could  not  receive  it;  that  Mr. 
Dorsey  carried  said  certificate  to  the  teller  of  the  Marine  Bank 
and  demanded  payment  for  it,  but  received  for  answer  from 
said  teller,  that  Mr.  Sprigg  had  told  Mr.  Littig  or  Mr.  Smith 
that  it  might  be  returned  in  the  check  list  to  the  Merchants 
Bank;  that  Mr.  Dorsey  returned  again  to  Mr.  GUI  with  the 
certificate,  handed  it  to  him,  and  told  him  what  Mr,  Miller  had 
said  respecting  the  understanding  between  Mr.  Sprigg  and 
Mr.  Littig,  or  Mr.  Smith;  that  Mr.  Gill  gave  the  certificate 
back  to  Mr.  Dorsey,  told  him  to  tell  Mr.  Miller  that  the  Ma- 
rine Bank  must  pay  it,  and  that  Mr.  Sprigg  could  settle  it 
with  the  Marine  Bank  himself ;  that  Mr.  Dorsey  accordingly 
returned  the  certificate  to  Mr.  Miller,  and  obtained  the  amount 
for  which  he  had  objected  to  allow  credit  as  aforesaid,  for  the 
puipose  of  adjusting  the  account  according  to  custom,  then  the 
plaintiff  is  not  entided  to  recover,  although  the  jury  may  find, 
that  on  receiving  said  money,  Mr.  Dorsey  promised  that  it 
should  be  settled  on  that  day. 

Rejected  by  the  court,  because  it  takes  no  notice  of  the  fact 
as  to  the  time  when  the  Marine  Bank  engaged  to  pay  the 
amount  to  the  brother-in-law,  &c. 

6.  The  defendant  further  {H^ys  the  court  to  instruct  the  jury, 
that  if  they  find  the  facts  stated  in  the  preceding  first,  second, 
third  and  fifth  prayers,  said  fiacts  do  not  amount  to  a  payment 
to  the  Marine  Bank  by  the  Merchants  Bank,  of  said  certificate. 

7.  The  defendant  further  prays  the  court  to  instruct  the  jury, 
that  if  they  find  the  facts  stated  in  the  preceding  first,  second, 
third  and  fifth  prayers,  the  promise  made  by  Mr.  Dorsey,  and 
the  promise  or  declaration  made  by  Jtfr.  Sprigg,  if  believed  by 
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the  jury;  was  without  condderatian;  and  not  binding  on  the 
Merchants  Bank. 

But  the  court,  (Le  Grand,  J.,)  refused  to  grant  the  defen- 
dants said  prayers,  and  each  of  them.  To  which  refusal  of 
the  court  to  grant  its  said  several  prayers,  and  each  of  them, 
and  to  the  opinion  of  the  court  overruling  the  defendant's  ob- 
jection to  the  admissibility  of  the  statement  of  facts  offered  as 
evidence  in  this  cause  by  the  plaintiffs,  and  to  the  opnion  of 
the  court  expressed  in  the  reasons,  and  each  of  them,  assigned 
by  the  court  for  its  rejection  of  the  first,  second  and  fifth  prayers 
of  the  defendants,  and  appended  by  the  court  to  said  {H^yers 
respectively;  the  defendant  excepted. 

It  was  agreed,  that  the  printed  by-laws  of  the  defendant 
should  be  read  in  the  Court  of  Appeals  as  if  they  had  constitu- 
ted part  of  the  record. 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C  J.,  Spence  and 
Martin,  J. 

By  Brune  and  Brown  for  the  appellants,  who  cited: 
Baily  on  Bills,  318.  Solomons  vs.  The  Bank  of  England, 
13  East,  136.  FvUon  Bank  vs.  Phoenix  Bank,  1  HaU,  573, 
576,  578.  Story  on  Agency,  34,  104,  105.  Bosanquet  vs. 
Dudman,  2  E.  Com.  Law  R.,  267.  Newson,  ad^r  vs.  Dou- 
glass, T  H.Sf  J.,  453.  Karthaus  vs.  Omngs,  2G.Sf^  John. , 
430.  Levy  vs.  Bank  U.  S.,  1  Binny,  37-  Bank  of  the  U. 
S.  vs.  Dunn,  6  Peters,  59.  Bank  of  the  V.  S.  vs.  Jones,  8 
Peters,  16, 17.  Ang.  and  Ams.  on  Corp.,  245,  246.  Key 
vs.  Knott andwife,  9  G.  ^  /.,  342.  1  Ste.  N.  P., 240.  43 
Law.  Lib.,  417.  Mahoney  vs.  Ashton,  4  H.  and  McH'^y, 
322.     Sowerwein  vs.  Jones,  7  G.  ^  J,  340,  341. 

By  S.  T.  Wallis  and  David  Stewart  for  the  Appellees, 
who  cited: 

Greenlf.  Evid. ,  186, 218  Fulton  Bank  vs.  Phoenix  Bank, 
1  Hall,  572.  Talbott  vs.  Bank  of  Rochester,  1  Hall,  297. 
Wild  vs.  Bank  of  Passamaquoddy,  3  Mason,  505,  506. 
Pleckner  vs.  Bank  U.  S.,8  Wheat,  358.  Blake  vs.  DoJierty, 
5  Wheat,  366.     Bank  of  Columbia  vs.  Patterson ^  7  Cranch, 
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299.  Smith  vs.  Mercer ,  6  Tatmionj  80.  10  E.  C.  LaWy 
143.  De  La  Ouiumette  vs.  The  Bank  of  England^  17  E. 
C.  Lawy  356.  Chitty  an  Billsy  430y  432.  Sio.  on  BUby 
104.     Sto.  on  Notesy  466.    1  fliff,  287. 

SpencE;  J.,  delivered  the  opinion  of  this  court. 

^^At  the  trial  of  this  case,  the  plaintiff,  to  maintain  the  issae 
on  its  part,  offered  to  read  in  evidence  to  the  jury  the  statement 
of  fisu^iB  agreed  upon  by  the  counsel  of  the  parties,  and  sub* 
mitted  to  the  court  upon  the  previous  trial  of  the  cause,  to  the 
admissibility  of  which,  as  evidence  in  this  trial,  the  defendant 
objected;  but  the  court  over-ruled  the  objection,  and  permitted 
the  said  statement  to  be  read  in  evidence  to  the  jury  by  the 
plaintiflb,  to  which  the  defendant  excepted." 

This  judgment  of  the  court  is  first  for  our  revision  in  this 
case. 

We  know  of  no  legal  objection  to  this  statement  of  facts 
going  in  evidence  to  the  jury,  as  the  admissions  of  the  parties 
of  the  facts  therein  set  forth.  The  case  of  Van  Wart  vs. 
WoUey  and  others,  21  Eng.  Com.  Law  Rep.y  366,  is  so 
entirely  analogous  as  not  to  be  distinguished  upon  principle. 

The  Court  of  Appeals,  on  the  former  trial  of  this  cause,  de- 
cided, ^^that  if  the  case  stated  diowed  that  the  appellee,  the 
MerchmUs  Banky  was  a  bona  fide  holder  of  the  certificate  for 
value  paid,  the  appellant,  the  Marine  Banky  would  not  have 
been  entitled  to  recover." 

The  county  court  were  right  in  rejecting  the  first,  second, 
third,  fourth  and  fifth  prayers  on  the  grounds  assigned  in  the 
opinion  of  the  Court  of  Appeals,  namely,  that  to  enable  the 
Merchants  Bank  to  prevent  the  Marine  Bank  ftom  recovering, 
it  must  shew  itself  to  be  a  bona  fide  holder  for  value  of  the 
certificate.  It  is  true,  that  the  h)rpothesis  of  the  third,  fourth, 
and  fifth  {H^yers,  each  erf  them,  present  the  fact,  that  on  the 
19th  day  of  November  1839,  Weld  and  Jenks  had  drawn  out 
of  the  Merchants  Bctnk  all  the  money  which  stood  to  their 
credit,  with  the  exception  of  $57.77$  but  it  is  equally  true,  that 
there  was  evidence  to  the  jury,  that  on  the  22nd  day  of  Novem- 
ber 1839,  the  day  on  which  the  forgery  was  disrovered,  and  the 
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demand  made  on  the  Merchants  Bank  to  refund  the  money, 
there  was  standing  to  the  credit  of  Weld  and  Jenks,  on  the 
books  of  the  Merchants  Bank,  a  balance  of  $6696.03. 

It  could  not  be  successfully  contended,  that  if  at  the  time 
this  forgery  was  discovered,  and  the  demand  made  on  the  Mer^ 
chants  Bank  to  refund  to  the  Marine  Bank  the  amount  paid 
on  the  certificate,  Weld  and  Jenks  had  withdrawn  from  the 
Merchants  Bank  the  balance  standing  to  their  credit;  that  the 
Merchants  Bank  would  not  then  have  been  holders  of  the 
certificate  bona  fide ^  and  for  value.  Putton  Bank  vs.  Phoenix 
Banky  1  HaWs  Rep,,  573.  But,  if  Weld  and  Jenks  had  re- 
ceived credit  on  the  books  of  the  Merchants  Bank  for  the 
amount  of  the  certificate,  that  entry  was  not  conclusive  upon 
the  Merchants  Banky  they  were  not  concluded  thereby  from 
correcting  their  account  when  the  forgery  was  discovered,  on 
tlie  22nd  November  1839,  if  they  had  funds  of  Weld  and 
Jenks^  in  their  possession,  adequate  to  that  purpose.  It  was, 
as  it  stood,  evidence  jDntna/octe  against  the  Merchants  Banky 
but  not  conclusive.  Garland  vs.  Saletn  Banky  9  Mfxss. 
Rep.y  408. 

The  county  court  erred  in  rejecting  the  defendant's  sixth 
player,  as  there  was  no  evidence  in  the  cause,  of  the  payment 
by  the  Merchants  Bank  to  the  Marine  Bank  of  the  certificate. 

We  are  also  of  opinion,  that  the  county  court  erred  in  refus- 
ing the  defendant's  seventh  prayer.  / 

^^The  cashier  of  a  bank,  possessing  no  incidental  authoritv/^ 
to  make  any  declarations  binding  the  bank,  not  within  the 
scope  of  his  ordinary  duties:  so  if  the  cashier  of  a  bank 
should  promise  to  pay  a  debt  which  the  corporation  did  not  owe, 
and  vras  not  liable  to  pay,  or  should  admit  fbiged  bills  of  the 
bank  to  be  genuine,  the  bank  would  not  be  bound  by  such 
promise  or  admission,  unless  it  had  authorized  or  adopted  the 
act."  Storey^ s  Com.  on  Agency y  page  104,  sec.  115  and 
Gloucester  Bank  vs.  Salem  Banky  17th  Mass.  Rep.y  1. 

Prom  the  view  which  we  have  taken  of  the  opinion  given 
by  the  Court  of  Appeals,  on  the  former  trial  of  this  cause,  we 
are  of  the  opinion,  that  the  Merchants  Bank  cannot,  in  this 
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case,  successfully  resist  the  recovery  by  the  Marine  Bank,  and 
therefore  affirm  {he  judgment. 

Archer,  C.  J.,  delivered  the  following  dissenting  opinion : 

I  am  of  opinion  there  ought  to  be  a.  procedendo  in  this  case. 
If  the  Merchants  Bank  was  entitled  to  retain  the  money  which 
was  paid  to  it  on  the  forged  certificate,  by  the  Marine  Banky 
provided  the  Merchants  Bank  could  show,  that  she  was  a  bona 
fide  holder,  and  for  a  valuable  consideration,  I  cannot  conceive 
upon  what  principle  she  can  be  precluded  from  reposing  on  the 
title  of  the  Alton  House,  which  according  to  the  proof,  was  a 
fair  and  bona  fide  holder  for  a  valuable  consideration,  and  when 
the  subsequent  holders  were  either  acting  as  agents  in  the  col- 
lection, or  were  bona  fide  holders  for  a  valuable  consideration, 
having  no  notice  whatever  of  the  foigery,  or  of  any  fact  that 
could  put  them  upon  the  enquiry. 

It  is  my  opinion  that  the  Court  of  Appeals  never  meant  to 
decide  any  proposition  opposed  to  these  views,  and  I  account  for 
the  peculiar  jdiraseology  of  the  court's  opinion  when  the  case 
was  in  this  court  before,  from  the  fact,  that  in  the  case  then 
stated,  the  Merchants  Bank  neither  set  up,  or  offered  to  set  up 
the  tide  of  the  Alton  House,  the  New  York  House,  or  the  title 
of  Weld  and  Jenks,  but  rested  solely  on  her  own  tide. 

The  money,  when  received  by  the  Merchants  Bank  was,  in 
my  judgment,  received  for  the  benefit  of  the  bona  fide  hold^ 
for  a  valuable  consideration  of  this  certificate,  and  that  she  bore 
the  character  of  agent  in  the  transaction,  an  agency  merely  of 
collection,  and  to  deny  the  Merchants  Bank  the  legal  ri^t  to 
retain  the  money  is  in  effect  to  say,  that  nb  matter  in  what 
condition,  or  under  what  circumstances  the  foiged  draft  was 
taken;  such  holder,  if  he  endorses  the  draft,  even  for  collection, 
shall  lose  the  money,  although  the  same  shall  have  been  paid 
on  presentation. 

JUDGMENT  AFFIRMED, 
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Isaac  and  Joseph  M.  Rogers  vs.  Henry  Scarff  and 
Others. — June  1845. 

In  1828,  a  trustee,  under  decree,  made  a  sale  of  land  to  H^  who  he  reported 
as  the  purchaser,  and  the  sale  was  ratified.  The  purchase  money  was  in 
fact  paid  bj  S,  who  went  into  possession,  and  so  remained,  H  was  his 
ag^nt,  and  bouj^ht  for  him.  In  1834,  H  executed  a  lease  of  14  acres  of 
land  to  TT,  for  the  purpose  of  raising  iron  ore,  and  agreed,  that  should  tlie 
ore  run  out  on  the  14  acres,  W  should  hate  four  more,  whenever  he  saw 
proper,  adjoining  the  some.  The  ore  ranning  out,  W  claimed  to  have  tho 
four  acres  on  the  land  in  the  possession  of  S,  adjoining  the  leased  premises. 
Held  :  that  S.  had  an  equitable  estate  in  the  land  in  controversj ;  thit  W 
had  constructive  notice  sufficient  to  put  him  on  enquiry ;  and  that  H  could 
not  convey  to  him,  or  his  assigns,  any  estate  in  the  adjoining  part  claimed. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  27th  Ai»ril  1840^  by 
the  appellants;  and  alleged^  that  on  or  about  the  6th  October 
1834;  one  John  Withers  being  about  to  establish  a  furnace  for 
making  iron  on  Deer  creek;  near  a  place  called  the  Bocks  of 
Deer  Creek ^  with  a  view  to  obtain  a  supply  of  iron  ore  for  said 
furnace;  entered  into  a  contract  with  one  Thomas  Hope,  who 
was  anxious  to  have  a  furnace  erected  in  said  county;  by  which 
it  was  agreed;  between  the  said  Hope  and  Withers,  that  the 
latter  should  have  the  exclusive  right  of  digging  and  taking 
away  iron  ore;  and  from  fourteen  acres  of  land;  for  the  period 
of  one  hundred  years;  for  which  said  Withers  was  to  pay  the 
yeariy  rent  of  fifty  dollars.  It  v^as  also  agreed  between  said 
parties;  that  in  the  event  of  a  failure  of  iron  ore  on  the  said 
fourteen  acreS;  the  said  W.  was  to  have  any  four  acres  of  land 
adjoining  the  said  fourteen  acreS;  which  the  said  H,  then  had; 
at  the  same  rate  ol  rent  of  compensation;  for  the  purpose  of 
digging;  raising  and  procuring  iron  ore;  and  it  was  further 
agreed;  between  the  said  H.  and  W.,  that  the  latter  should 
have  the  right  to  takC;  at  his  election;  all  their  iron  on  the  lands 
of  said  £r.;  at  the  same  rate  of  compensation;  provided  the  said 
eighteen  acres  should  be  exhausted  at  any  time  within  the  pe- 
riod of  one  hundred  yearS;  the  term  of  said  lease  and  agree- 
ment; that  the  said  agreement  or  lease;  was  reduced  to  writing; 
and  signed;  sealed  and  duly  acknowledged  by  the  said  H.,  and 
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and  duly  recorded;  that  after  the  said  agreement  was  executed, 
between  the  said  H,  and  said  W.^  to  wit,  on  the  8th  October 
1834,  the  said  W,  not  having  sufficient  capital  to  erect  and 
carry  on  his  contemplated  furnace,  induced  your  orators  to 
become  partners  in  the  same;  and  also  in  a  forge  then  erected 
at  the  same  place;  and  the  soxA  furnace  was  to  be  erected,  and 
sold  and  transferred  to  your  orators,  two  undivided  third  parts 
of  the  said  forge  and  site  for  said  furnace,  and  the  water  power 
and  lands  appertaining  to  the  same;  and  also  assigned  on  said 
last  mentioned  day,  to  your  orators,  two  undivided  third  parts 
of  said  lease  or  agreement,  so  made  as  aforesaid,  with  said 
Hope  J  and  all  the  lands,  mines,  rights,  privileges  and  property, 
embraced  within  the  provisions  of  the  same;  that  afterwards, 
the  said  W.  sold  and  transferred  all  his  remaining  interest  in 
said  iron  works  to  your  orators,  and  on  the  28th  March  1835,  the 
said  W.  assigned  to  your  orators  the  remaining  undivided  thtid 
part  of  the  interest  and  premises,  and  all  the  ri^ts  and  privi- 
leges he  acquired  under  and  by  virtue  of  the  said  lease  or 
agreement,  with  said  Hope. 

And  your  (urators  further  shew,  that  relying  on  the  lands 
mentioned  in  said  lease,  as  well  the  adjoining  lands  of  the  said 
jBT.,  as  the  fourteen  acres  specifically  described  to  furnish  a  sup- 
ply of  iron  ore,  they  proceeded  to  erect,  at  great  expense,  a 
furnace  to  make  iron,  and  to  provide  all  the  necessary  teams, 
fixtures  and  machinery  requisite  to  the  working  and  carrying 
on  of  a  furnace;  and  also  proceeded  to  dig  and  raise  iron  eve 
on  the  i^d  fourteen  acres  of  land,  specifically  described  as 
aforesaid.  But  your  orators  state  and  aver,  that  firom  the  ex- 
aminations they  have  made,  and  from  all  the  means  of  judging 
within  their  reach,  they  feel  assured  and  convinced  that  there 
is  no  iron  ore  on  a  considerable  portion  of  the  said  fourteen 
acres,  sufficiendy  near  the  surface  of  the  land  to  be  accessible, 
at  any  expense,  that  it  would  be  justifiable  to  incur  in  procur- 
ing iron  ore ;  that  they  have  now  been  working  the  mine  on  the 
said  fourteen  acres  for  about  four  years,  and  have  so  far  be^oi 
able  to  procure  from  the  same  a  sufficient  quantity  of  iron  ore 
to  supply  their  said  furnace,  but  they  have  apprehensions  that 
the  iron  ore  on  said  fourteen  acres  will  run  out.     In  fact  your 
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orators  state^  that  the  iron  ore^  on  said  fourteen  acres  may  be 
exhausted  in  a  very  short  time^  but  they  cannot  so  state  posi- 
tively, because  from  the  nature  of  the  thing,  it  is  impossible  to 
determine  with  accuracy  how  much  mineral  of  that  descrip- 
tion may  be  concealed  in  the  said  fourteen  acres,  still  from  all 
the  means  of  judging  within  their  power,  there  is  good  reason 
to  apprehend  that  a  full  and  continuous  supfdy  for  their  said 
furnace,  cannot  be  afforded  by  the  said  fourteen  acres,  and  if 
the  supply  of  iron  ore  should  fail,  your  orators  would  lose  the 
large  amount  of  capital  they  have  invested  in  their  said  iron 
works,  as  it  would  not  be  {^acticable,  as  your  orators  believe, 
to  procure  iron  ore  for  their  iron  works,  from  any  other  place 
than  the  lands  comprised  within  the  terms  of  said  lease  or 
agreement,  there  being  in  fact  no  sufficient  quantity  of  ore  at 
any  place  within  a  practicable  distance,  within  the  knowledge 
of  your  orators;  that  with  a  view  to  avoid  delay,  in  giving  to 
the  said  H.y  or  those  claiming  under  him,  the  benefit  of  the 
rent  for  the  other  portions  of  land,  besides  the  fourteen  acres 
comprised  within  the  said  lease,  they  have  offered,  and  requested 
the  said  H.  to  lay  off,  according  to  the  terms  of  said  lease,  the 
four  acres  mentioned  in  said  lease,  to  adjoin  the  said  fourteen 
acres;  and  also  to  lay  off  the  lands  of  the  said  H.^  at  the  time 
of  the  execution  of  said  lease,  sixteen  acres  in  addition  to  the 
said  four  acres,  and  have  offered  to  pay  rent  for  the  same, 
according  to  the  terms  and  conditions  of  said  lease  or  agree- 
ment. But  the  said  H.  refuses  to  do  so,  and  now  one  Henri/ 
Scarf -preVemds  to  claim  to  own,  under  a  contract  with  said  /f., 
a  part  of  the  land  embraced  in  said  lease  or  agreement,  of 
which  pretended  claim,  V  it  existed  at  the  the  time  of  the  exe- 
cution of  said  lease  or  agreement,  or  at  the  time  of  the  assign- 
ment of  the  same  to  your  omtors,  no  notice  whatever  was 
communicated  to  jrour  orators,  nor  had  they  any  notice  what- 
ever of  the  existence  of  any  such  pretended  claim;  that  the 
said  Henry  Scar/f  pretending  as  aforesaid,  to  claim  a  part  of 
said  lands,  under  and  through  the  said  jET.,  not  only  refuses  to 
permit  your  orators  to  dig  for,  and  mise  iron  ore  on  the  lands 
unbraced  by  said  lease  or  agreement,  except  the  fourteen  acres 
^cificaQy  described,  but  has  actually  given  permission  to 
17        v.3 
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Christopher  Geiger^  Philip  A.  Small  and  Samuel  Smxdly  to 
raise  iron  ore  on  lands  which  belonged  to  the  said  H.  at  the 
time  of  making  and  assigning  of  said  lease  and  agieement  as 
aforesaid;  and  which  adjoins  the  said  fourteen  acres,  described 
as  aforesaid;  that  your  orators  gave  notice  of  their  claim  to  said 
iron  ore  to  the  said  Henry  Scajffy  and  to  the  said  Christopher 
Geigerp  Philip  A.  Small  and  Samuel  Small ^  but  in  defiance 
of  said  notice,  and  in  prejudice  of  the  rights  of  your  orators, 
(he  said  H.  S.,  and  the  said  C.  G.,  P.  A.  S.,  and  S.  S.y  are 
digging  and  raising  iron  ore  on  the  lands  adjoining  said  fourteen 
acres  described  as  aforesaid,  and  which  belonged  to  said  H.  at 
the  time  of  the  execution  and  assignment  of  said  lease;  and 
your  omtors  are  apprehensive  that  the  said  S.,  and  C  G.,  P. 
A.  S.y  and  jS.  S.y  will  take  from  said  lands  all  the  iron  ore 
which  can  by  any  practicable  means  be  obtained  therefrom, 
unless  they  are  restrained  from  doing  so  by  a  writ  of  injimction, 
and  that  by  so  digging  and  removing  said  iron  ore,  they  will 
do  irreparable  injury  to  your  orators;  that  the  said  H.y  S.y  C. 
G.y  P.  A.  s.y  and  jS.  S.y  sometimes  pretend  that  the  lands  ad- 
joining the  said  fourteen  acres,  described  as  aforesaid,  did  not 
belong  to  the  said  H.  at  the  time  of  the  execution  and  assign- 
ment of  said  lease  or  agreement,  and  at  other  times  pretend 
that  the  said  lease  or  agreement  did  not  confer  any  right  or 
interest  in  the  iron  ore,  or  in  any  other  lands,  except  the  four- 
teen acres  aforesaid,  all  which  pretenses  your  orators  aver,  are 
wholly  unfounded ;  and  they  aver,  that  by  the  land  records  of 
said  county  it  appears,  that  the  said  £r.,  at  the  time  of  the  exe- 
cution and  assignment  of  said  agreement,  was  seized  and  enti- 
tled to  two  contiguous  tracts  of  land,  situated  in  said  county, 
the  one  called  ^^Hope^s  Pleasant  Hillsy^^  and  the  other  the 
^'  Widow^s  Care;^^  and  that  the  lease  embraces  within  its  pro- 
visions, all  the  iron  ore  on  the  said  two  tracts  of  land;  and  fur- 
ther, that  the  land  in  which  the  said  S.y  and  the  said  C.  G.y 
P.  A.  S.y  and  S.  S.y  are  now  digging  iron  ore,  is  a  part  of  the 
tract  called  the  "  Widow^s  Care,^^  which  belonged  as  aforesaid, 
to  the  said  H.y  at  the  time  of  the  execution  of  the  said  lease, 
and  the  said  assignments  thereof.  Pmyer,  that  tlie  said  defen- 
dants lay  off,  or  permit  your  orators  to  lay  off,  twenty  acres  of 
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land  of  the  said  two  tracts,  and  that  they  execute  a  lease  of  the 
same,  upon  the  terms  and  conditions  specified  in  the  said  lease 
or  agreement;  for  an  injunction  to  surcease  from  digging  any 
iron  ore  on  the  said  tracts  of  land,  called  ^^Hope*s  Pleaaani 
HiUsy^^  and  ^' Widow'' 8  Care;^^  and  from  removing  any  iron 
ore  from  the  same,  until,  Sec, ;  and  for  subpoena  and  general 
rehef,  <fcc. 

The  plaintiffs  exhibited  with  their  bill: 

"Articles  of  agreement  made  and  concluded  the  6th  October 
1834,  between  Thomas  Hopcy  Sr.,  of,  &c.,  and  John  Withers, 
of  &c.  The  said  T.  fl.,  for  the  consideration  hereinafter 
mentioned,  doth  for  himself,  his  heirs  and  assigns,  lease  unto 
the  said  J.  W.y  his  heirs  or  assigns,  the  exclusive  right  of  all  the 
iron  ore  within  the  following  Unes,  beginning  at,  &c.,  being  a 
part  oi'^Hope^s  Pleasant  Hills /^  and  containing  fourteen  acres, 
more  or  less,  for  the  term  of  one  hundred  years,  the  said  term 
to  commence  when  the  said  J.  W,y  his  heirs  or  assigns,  first 
commences  hauling  said  ore;  the  said  T.  H.  doth  allow  free 
access  to  and  from  said  ore,  with  free  liberty  of  taking  the  same 
away,  the  most  convenient  way  leading  to  the  road  that  leads 
to  the  furnace,  which  Hope  may  direct.  The  said  /.  TV.,  his 
heirs  or  assigns,  doth  agree  to  pay  T.  iJ.,  his  heirs  or  assigns, 
the  sum  of  fifty  dollars  per  year  for  the  said  ore  and  privileges, 
to  be  paid  at  the  end  of  each  year.  It  is  further  agreed  upon, 
by  the  parties  above  mentioned,  that  should  the  said  ore  not 
prove  good,  the  said  J.  TF.,  his  heirs  or  assigns,  are  at  liberty 
to  discontinue  raising  and  hauling  at  any  time;  and  also,  the 
lease  is  then  to  stop  until  the  said  /.  W.,  his  heirs  or  assigns, 
see  proper  to  commence  again.  It  is  further  agreed,  that  should 
the  said  W,y  his  heirs  or  assigns,  discontinue  raising  said  ore  in 
the  fijTst  year,  they  are  to  fill  up  the  holes,  and  level  the  ground. 
The  said  T.  H.  further  agrees,  that  the  said  /.  W,  may  build 
a  house  for  the  accommodation  of  the  miners,  on  the  before 
mentioned  lot;  and  it  is  further  agreed,  that  should  there  be 
any  lime  stone  in  the  said  lot,  the  said  T.  Jf .  is  to  have  free 
liberty  of  quanying  and  taking  the  same  all  away,  but  not  inter- 
fering with  raising  said. ore;  and  it  is  further  agreed  upon,  by 
the  said  T.  if.,  his  heirs  or  assigns,  that  should  4he  ore  run  out 
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on  the  before  mentioned  fourteen  acres,  the  said  /.  W.y  his 
heirs  or  assigns,  is  to  have  four  acres  more,  at  the  same  rate, 
whenever  he  sees  proper,  adjoining  the  said  fourteen  acres.  It 
is  further  agreed  upon,  by  the  said  T.  H  yhh  heirs  or  assigns, 
that  the  said  /.  TF.,  his  heirs  or  assigns,  are  to  have  the  refuse 
of  all  the  iron  ore  on  the  said  Hape*s  land,  at  the  rate  before 
mentioned,  provided  the  ore  should  run  out  in  the  before  men- 
tioned eighteen  acres.    For  the  true  performance,  &c. 

Thomab  Hope,     (Seal.) 
John  Withers,    (Seal.)" 

'^It  is  further  agreed  by  the  said  Withers ,  that  should  the  ore 
run  out  on  the  above  mentioned  eighteen  acres,  he  is  to  pay  at 
the  rate  of  thirty  dollars  per  acre  for  all  the  land  he  digs  and 
covers,  not  including  the  above  mentioned  eighteen  acres  on 
said  Hcpe^s  fsAm.  It  is  further  agreed,  the  said  Hope  is  to  have 
the  privil^e  of  farming  said  land,  by  not  interfering  with  the 
raising  of  said  ore.  Thos.  Hope,         (Seal.) 

John  Withers,    (Seal.)" 

This  lease  was  acknowledged  and  recorded. 

By  indenture  of  8th  Oct.  1834,  /.  W.  assigned  two-thirds  of 
his  interest,  under  the  lease  from  T.  H.  to  the  comfdainants. 
This  indenture  was  also  acknowledged  and  recorded;  <m  the 
28th  March  1835,  J.  W.  assigned  his  remaining  one-third  ol 
said  lease  to  complainants,  also  acknowledged,  &c. 

On  this  bill  and  its  exhibits  an  injunction  was  ordered. 

The  answer  of  Henry  Scarf  eAmitl^  the  exhibits  filed  with 
the  bill,  and  alleged,  that  the  complainants  have  not,  as  yet, 
erected  upon  said  fourteen  acres  of  land  so  leased  by  the  said 
H.  to  W.y  and  assigned  by  W.  to  them,  any  furnace  for  the 
purpose  of  making  m)n;  but  he  admits,  that  they  have  a  fur- 
nace on  Deer  creek,  about  seven  miles  from  said  lands,  and  he 
admits,  that  the  complainants  have  raised  a  considerable  quan- 
tity of  iron  ore  from  said  lot  so  leased  by  said  H.,  and  used  said 
ore  in  their  furnace,  but  this  defendant  is  not  apprised  of  the 
quantity  of  ore  so  raised  by  the  comjdainants,  and  this  defen- 
dant does  not  know  of  any  deficiency  in  the  quantity  of  said 
ore  still  in  the  ground  on  said  lot,  and  neither  admits  or  denies 
that  there  is,  or  is  likely  to  be  any  such  deficiency,  but  leaves 
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die  complainaiite  to  the  proof  thereof,  if  they  deem  it  impor- 
tant to  them.  That  he  has  heard,  and  admits  it  to  be  true, 
that  the  comjdainants  have  appUed  to  the  said  T,  H.  for  a  lease 
of  more  lands,  for  the  purpose  of  raising  iron  ore,  but  this  de- 
fendant is  not  aware,  and  does  not  admit  that  the  said  Hcpe 
refused  to  make  a  lease  to  them  of  any  of  his  lands.  And  this 
defendant,  further  answering,  says,  a  certain  Jofm  Robinson 
acting  as  trustee  under  a  decree  of  Harford  county  court  in 
equity,  on  the  12th  November  1827,  set  up  and  exposed  at 
public  sale  all  the  lands  and  premises  in  the  proceedings  in  that 
case  mentioned,  being  paits  of  several  tracts  of  land  lying  in 
Harford  county  aforesaid,  called  ^^Widow^s  CarCy^^  ^^ Isles  of 
Capree^^  and  ^^Hope^s Pleasant  Hills,^^  containing  172  acres; 
and  that  the  said  Thomas  Hope^  for  and  as  the  agent  of,  and 
by  the  direction  of  this  defendant,  purchased  the  said  lands  and 
premises  at  the  said  sale  for  this  defendant.  And  this  defen- 
dant avers,  that  be  hath  paid  the  purchase  money  for  the  said 
lands  and  premises  for  himself,  and  vnth  his  own  proper  moneys ; 
and  he  avers,  that  shordy  after  he  made  said  purchase,  and 
long  before  the  said  contract  of  lease  hereinbefore  mentioned, 
was  made  between  the  said  Hope  and  Withers y  he,  this  defen- 
dant went  into  possession  of  the  lands  and  premises  so  bought 
by  him  from  the  said  John  Robinsony  trustee  as  aforesaid,  and 
he  says  that  he  hath  ever  since  been,  and  still  is,  the  sole  owner 
and  possessor  thereof;  but  this  defendant  says,  that  he  admits 
that  he  was  not  returned  as  the  purchaser  of  said  lands  by  the 
said  trustee;  and  he  admits  that  the  said  T.  H.  was  returned  as 
purchaser  thereof,  but  he  says  that  the  said  trustee  hath  never 
executed  any  deed  therefor,  either  to  this  defendant  or  to  the 
said  T.  H.;  and  tlus  defendant  denies  that  the  said  T.  H.  hath 
or  ever  had,  any  eight  or  title,  or  interest  or  estate  in  the  said 
lands  and  premises,  or  any  part  th^ectf .  And  this  defendant 
further  says,  that  the  said  T.  H.  is  the  owiker  and  possesscnr  of 
lands  bounding  on  the  estate  so  owned  and  possessed  by  this 
defendant,  and  that  said  Hope  was  the  owner  and  possessor  of 
such  lands  before  and  at  die  time  he  made  said  contract  widi 
said  Wr,  and  he  admits  that  the  said  land  so  leased  to  the  said 
W.  by  the  said  H.,  adjoins  and  binds  upon  the  lands  so  owned 
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and  then  occupied  by  this  defendant  as  aforesaid;  and  this  de- 
fendant denies  that  he  ever  pretended  to  own,  or  have  any 
interest  in  the  lands  embraced  in  said  lease  from  Hope  to 
Withers,  And  this  defendant  further  answering,  says,  that  the 
complainants  did  pretend  that  the  lands  and  premises  so  belong- 
ing to  and  possessed  by  this  defendant  were  lands  embraced 
within  the  provisions  of  said  lease,  and  the  said  complainants 
did  claim  to  have  a  new  lease  for  a  part  of  this  defendant's 
estate  upon  the  pretenses  aforesaid ;  and  tliis  defendant  says  that 
about  two  years  ago  the  complainants  wanted  to  lease  this  de- 
fendant's lands  from  him,  but  that  they  could  not  agree  upcm 
the  terms  of  a  lease.  And  he  admits  that  he  refused  to  let  the 
said  complainants  enter  upon  said  lands  as  he  had  a  right  to  do; 
and  he  admits  that  he  refused  to  execute  any  lease  therefor  to 
the  said  complainants,  unless  the  complainants  would  agree  to 
the  terms  proposed  by  this  defendant.  And  this  defendant 
further  says,  that  he  did  lease  a  part  of  his  own  lands  unto  the 
said  Christopher  Geiger^  who  acted  for  himself  and  for  Philip 
A,  Small }  his  co-partners,  with  permiasion  to  dig  thereon  for 
iron  ore;  and  he  admits  that  his  said  lessees  did  commence  work 
on  his  said  lands  under  tus  lease  to  them  as  aforesaid,  and  he 
says  that  his  said  lessees  were  stopped  in  their  said  work  by  the 
injunction  issued,  &c. 

The  answer  of  Thomas  Hope  also  admitted  the  exhibits 
filed  with  the  bill,  and  that  the  complainants  have  worked  the 
said  mines  or  ore  bank,  and  have  raised  a  considerable  quantity 
of  iron  ore  from  out  of  the  said  lands  so  leased  by  him  to  the 
said  TF.;  and  this  defendant  says  that  there  is  no  well  founded 
reason  for  supposing  that  there  is  any  deficiency  of  iron  ore  in 
said  mines,  and  that  said  mines  have  not  been  exhausted. 
That  on  or  about  the  12th  November  1827,  a  certain  John 
RobinsoHy  acting  as  trustee  under  the  authority  of  a  decree  of 
Harford  county  court  in  equity,  set  up  and  exposed  at  public 
sale  the  lands  and  premises  in  the  proceedings  in  that  cause 
mentioned,  being  parts  of  several  tracts  of  land  situate  and 
lying  in  Harford  county,  called  '^Widow^s  Oare^*^  ^^ Isles  of 
Capreey'*^  and  ^^Hope^s  Pleasant  Hilb^^^  containing,  &c., 
which  lands  adjoin  the  lot  of  ground,  so  afterwards  leased  by 
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this  defendant  as  aforesaid^  to  said  /.  W.    And  this  defendant 
further  says,  that  at  the  request,  and  for  the  use  and  benefit  of 
the  said  Henry  Scarff^  this  defendant  attended  said  sale,  and 
purchased  said  lands  so  offered  by  the  said  Robinson,  for  the 
said  Henry  Scarf.    And  this  defendant  says,  that  shordy  af- 
terwards, and  before  this  defendant  made  said  contract  widi  the 
said  WitherSy  the  said  Scarf  went  into  possession  of  the  said 
lands  so  bought  by  this  defendant  for  said  Scarf y  as  aforesaid; 
and  he  says  that  he  has  understood  and  beUeves,  that  said  Scarf 
has  paid  for  said  lands.    And  this  defendant  admits  that  he 
was  returned  by  the  said  Robinson  as  the  purchaser  of  said 
lands,  but  he  says  that  he  never  claimed  any  interest  thereon, 
or  any  right  or  tide  thereto,  except  that  at  one  time  a  verbal 
agreement  between  said  Scarf  ^XiA  this  respondent,  for  a  pur- 
chase by  this  respondent  from  said  Scarf  of  a  part  of  said 
lands,  but  not  that  containing  iron  ore,  and  said  agreement  was 
never  perfected.     That  he  always  has  been  and  still  is  willing 
to  comply  with  his  said  contract  made  with  said  W.;  but  he 
admits  that  he  has  refused  to  make  any  lease  of  said  Scarf  ^s 
land  to  the  said  complainants.    That  said  TF.,  before  and  at 
the  time  when  said  lease  was  made  to  said  TF.,  well  knew  that 
the  said  Scarf  was  the  sole  owner  and  possessor  of  the  lands 
now  claimed  by  said  complainants,  and  in  controversy  in  this 
cause;  and  he  says  that  he  verily  believes  that  the  complainants, 
before  and  at  the  time  when  they  so  bought  out  the  said  TF., 
well  knew  that  the  said  Scarf  was  the  sole  owner  and  posses- 
sor of  the  lands  now  claimed  by  the  complainants,  and  in  con- 
troversy in  this  cause.     And  this  defendant  says  that  he  has 
heard,  and  believes  it  to  be  true,  that  the  said  Scarf  has  con- 
tracted with  the  defendants,  Geiger  and  Smalls y  for  a  lease  of 
a  part  of  his,  the  said  Scarf  ^s  lands,  for  the  purposes  in  the 
bill  mentioned;  and  he  admits  that  said  Geiger  and  Smalls 
were  at  work  on  said  lands,  raising  iron  ore,  when  stopped  by 
die  injunction  in  this  case,  &c. 

The  answer  of  Christcpfier  Geiger y  agent  and  acting  part- 
ner of  Philip  A.  Small  and  Sanmel  Small y  after  admitting  the 
contracts  filed  with  the  bill,  says,  that  he  has  been  informed  and 
believes,  and  charges  it  to  be  true,  that  long  before,  and  at  the 
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time  when  said  contract  was  made  between  the  said  H.  and 
W,y  the  said  if.  and  H.  S.  were  the  owners  and  possessors  of 
adjoining  lands  in  Hcaford  comity ^  aforesaid^  each  of  them 
holding  his  estate  separate  and  distinct  from  the  other^  and  each 
holding  his  said  estate  without  the  other  having  any  rights  dtle^ 
or  interest  therein.  And  this  defendant,  as  acting  partner,  is 
fmlher  informed,  and  charges  to  be  true,  that  the  said  Henry 
Scarf  haih  ever  since  been,  and  still  is,  in  the  sole  and  exclu- 
sdve  possession  and  enjoyment  of  this  said  estate.  That  on  or 
about  the  26th  February  1840,  he  made  a  contract  and  agree- 
ment with  the  said  H.  S.,  to  lease  from  him  fifteen  acres  of  land, 
containing  iron  ore,  and  adjoining  the  ore  bank  of  the  said 
complainants,  but  lying  altogether  within  the  lines  of  said  lands 
so  owned  and  possessed  by  the  said  H.  S.y  and  which  had  been 
so  owned  and  possessed  by  him  before  and  ever  since  the  said 
lease  from  H.  to  W.  And  this  defendant  admits,  that  he  did 
commence  work  upon  the  lands  so  leased  to  them  as  aforesaid, 
by  raising  ir<m  pre  from  out  of  said  lands  as  they  had  a  right  to 
do;  and  he  says  that  they  were  so  at  work  when  they  were,  by 
the  said  complainants,  wrongfully  stopped  by  the  injunction 
issued  in  this  cause.  And  these  defrndants  admit,  that  they 
refused  to  permit  the  said  complainants  to  work  the  mines  upon 
the  lands  so  leased  by  these  defendants  as  aforesaid;  and  they 
say  that  they  have  no  knowledge  of  the  other  matters  enquired 
of  in  said  bill,  &c. 

The  answer  c4  P.  A,  and  iS^.  Small  admitted  the  contract  of 
Oeiger  in  1840,  and  denied  all  personal  knowledge  of  the 
other  matters. 

After  proof  taken,  at  December  term  1843,  Blakd,  Chan- 
cellor, dissolved  the  injunction  and  dismissed  the  bill,  <m  the 
ground  that  there  was  no  evidence  which  showed,  tiiat  the 
agreement  of  6th  October  1834  was  intended  to  embrace  any 
land,  claimed  by  the  defendant,  Eknrff  Scarff. 

From  this  decree  the  complainants  appealed.  * 

The  cause  was  argued  before  Arx^her,  C.  J.,  Spence  and 
Martin,  J. 

By  Otho  Scott  and  J.  Johnson  for  the  appellants,  and 
By  T.  P.  Scott  for  the  appellees. 
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Spence^  J.,  delivered  the  opinion  of  this  court. 
The  record  in  this  case  discloses  the  following  facts^  viz:  that 
the  lease  or  agreement,  under  which  this  controversy  originated, 
between  Thomas  Hope  and  John  Withers,  was  executed  on 
the  6th  day  of  October,  1834.  It  contains  a  stipulation,  that 
in  the  event,  the  ore  on  the  fourteen  acres  of  land,  described  in 
the  lease,  should  run  out,  Withers  was  to  have  four  acres 
more  at  the  same  rate,  whenever  he  saw  proper,  adjoining  the 
fourteen  acres  mentioned  in  the  lease. 

It  also  appears,  by  the  report  of  John  Robinson ,  who  was 
trustee  under  a  decree  of  Harford  county  court  to  sell  the  land 
in  controversy,  that  he  did  make  sale  thereof  some  time  in  the 
year  1828.  His  report  was  made  to  Harford  county  court,  at 
March  term  1828. 

The  trustee,  in  his  report,  returned  Thomas  Hope  the  pur- 
chaser of  the  land  so  by  him  sold.  But  we  think  the  evidence 
establishes,  beyond  controversy,  that  Thomas  Hope  purchased 
the  land  for  Henry  Scarff,  as  his  agent;  that  Scarff  paid 
all  the  purchase  money  for  the  land;  went  immediately  in- 
to possession,  and  has,  from  that  time  to  the  present,  con- 
tinued in  possession,  exercising  all  the  nghts  of  ownership, 
incident  to  an  absolute  estate.  Let  it  be  remembered,  that 
this  possession,  payment  of  purchase  money,  and  exercise 
of  ownership,  commenced  in  the  year  1828.  The  lease 
from  Hope  to  Withers,  was  made  in  1834.  We  are  entirely 
at  fault  to  find  a  ground  for  the  aigument,  that  "Witltjers  was 
a  lessee  for  valuable  consideration,  without  notice.  Can  there 
remain  a  doubt,  after  the  proof  of  the  above  recited  facts, 
that  he,  Withers,  had,  if  not  actual,  at  least  constructive 
notice,  sufficient  to  put  him  upon  enquiry? 

In  conclusion,  we  are  of  opinion,  that  at  the  date  of  the  lease 
between  Hope  and  Withers,  in  1834,  Henry  Scarff  had  the 
equitable  estate  in  the  land  in  controversy,  and  that  TTumias 
Hope  did  not,  and  could  not,  convey  any  interest  or  estate  in  or 
to  the  same. 

DECREE  AFFIRMED  WITH  COSTS, 
IS  V.    3 
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Margaret  Dugan,  John  Smith  Hollins  and  wife,  and 
Robert  S.  Hollins  and  wife,  vs.  John  S.  Gittings  and 
WIFE,  ET  AL. — June  1845. 

Under  the  act  of  1830,  eh.  185,  lec.  1,  orders  or  decrees  passed  in  an  equity 
case,  prcTlous  to  the  final  decree,  are  open  for  reTision  in  the  i^pellate 
court  by  force  of  the  very  words  of  that  act. 

The  act  of  1841,  ch.  11,  repeals  that  branch  of  the  Istsec.  of  the  act  of  1830, 
ch.  185,  which  denies  to  a  party  the  pririlege  of  appealing  from  any  decree 
which  was  not  final  in  its  character,  and  restored  to  him  the  right  of  an 
immediate  appeal  from  the  piurHcular  decrees  envmerated  in  that  section;  yet 
it  leaves  in  force  the  other  branch  of  that  section,  as  to  the  efiect  of  an 
appeal  from  a  final  decree  when  talcen. 

The  act  of  1841,  ch.  11,  did  not  contemplate  a  total  repeal  of  the  act  of  1830, 
ch.  185.  It  repealed  only  that  portion  of  the  latter  act  which  had  abridged 
the  right  of  appeal. 

Statutes  in  pari  maUriaf  are  to  be  construed  together. 

A  latter  statute  on  a  given  subject,  not  repealing  an  earlier  one,  in  terms,  is 
not  to  be  taken  as  a  repeal  by  implication,  unless  it  is  plainly  repugnant  to 
the  former,  or  unless  it  fully  embraces  the  whole  subject  matter. 

Where  a  father,  in  1798,  knew  that  his  daughter  had  entered  into  an  engage- 
ment of  marriage,  of  which  he  approved,  and  being  a  man  of  fortune,  de- 
clared it  to  be  proper  and  just  that  he  should  make  an  advancement,  in 
contemplation  of  marriage,  to  her,  as  he  had  done  to  another  daughter;  and 
acoordtng^ly,  a  short  time  before  her  marriage,  announced  his  determination 
to  give  her  a  house,  and  in  fact  did  verbally  give  it  to  her  in  fee,  as  a  mar- 
riage portion.  It  appeared  also,  that  the  house  was  prepared  for  his  daugh- 
ter, and  she  placed  in  possession  of  it  by  her  father,  as  her  own  property;  that 
these  arrangements  were  known  to  the  intended  husband,  and  the  marriage 
there  celebrated;  that  the  parties  there  resided  for  some  months,  and  from 
that  period,  the  daughter,  to  the  time  of  her  death,  in  1806,  was  in  the  en- 
joyment, under  the  gift,  of  the  rents  of  the  property,  witii  the  knowledge 
and  consent  of  her  father;  sometimes  paid  to  her  by  him,  and  sometimes  by 
his  agent.  Hbld:  that  these  circumstances  constitute  a  mass  of  proof  upon 
the  factum  of  the  gift,  which  it  is  impossible  to  resist. 

A  mere  verbal,  voluntary,  executory  agreement,  although  founded  on  the 
meritorious  consideration  of  love  and  affection,  cannot  be  enforced  by  a 
,;^  court  of  equity,  and  the  party  who  made  it  may,  at  his  will,  violate  or  aban- 
don it. 

An  agreement  made  by  a  father  with  his  daughter,  in  contemplatkm  of  her 
marriage,  by  way  of  advancement,  and  as  a  marriage  endowment,  foUowdd 
by  her  marriage  as  then  contemplated,  has  for  its  support  a  valuable  con- 
sideration. It  cannot  be  revoked  by  the  father.  The  marriage  is  a  con- 
sideration which  vests  the  interest  in  the  donee  against  all  the  world.  The 
daughter  is  regarded  as  a  purchaser,  as  much  so,  as  if  she  had  paid  for  the 
property  an  adequate  pecuniary  consideration. 
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The  delivery  of  the  property  by  the  father  to  the  daughter,  under  such  cir^ 
oumstancee,  in  pursuance  of  the  g^  and  fulfilment  of  the  condition  on 
which  it  was  to  attach,  withdra¥r8  the  contract  from  the  reach  of  the  stat- 
ute of  frauds. 

Performance  of  the  consideration,  and  change  of  possession  under  the  con- 
tract, are  the  two  ingredients,  which  when  combined,  haye  always  been 
regarded  as  relieying  a  parol  agreement  from  the  operation  of  the  statute 
of  frauds. 

The  answer  of  the  widow  and  executrix  of  a  father,  who  had  made  an  ad- 
vancement to  his  chUd  of  ^  first  marriage,  of  which  the  respondent  had  no 
personal  knowledge,  is  not  within  the  general  rule,  that  it  can  only  be  dis- 
proved as  an  answer  responsive  to  the  bill,  by  two  witnesses,  or  by  one 
witness  with  strong  corroborating  circumstances. 

An  answer  which  does  not  admit  the  allegations  in  a  bi|],  puts  the  complainant 
on  proof  thereof ,  and  leaves  him  to  sustain  them  as  they  can. 

Where  a  father  made  a  parol  gift  of  real  property  to  a  child,  in  contempla- 
tion of  marriage,  and  executed  the  same  by  delivery  of  possession,  the 
court  will  not  mfer,  that  subsequently,  another  piece  of  property  was  sub- 
stituted by  consent,  the  conduct  of  the  father  to  the  time  of  his  child's 
death,  and  after  the  period  when  the  alleged  substitution  was  supposed  to 
have  been  made,  being  entirely  inconsistent  with  the  existence  of  such 
consent. 

The  husband  is  tenant  by  the  curtesy  of  the  equitable  inheritance  of  his  wife. 

D,  the  father,  in  1798,  made  a  parol  gift  of  real  property  to  his  daughter,  as 
a  marriage  endowment,  and  delivered  her  possession.  Her  husband  in 
1801,  became  a  bankrupt,  and  assigned  all  his  property  to  D,  In  1806,  the 
daughter  died,  leaving  three  infant  children.  In  1818,  the  husband  died. 
To  the  period  of  the  husband's  death,  D  must  be  regarded  as  occupying 
the  property  in  the  character  of  assignee  of  the  husband,  and  then,  for  the 
first  time,  the  statute  of  limitations  was  put  in  motion  by  his  adverse 
claim. 

In  the  year  1820,  one  of  the  daughters  came  of  age,  and  married  in  1831. 
In  1823,  another  daughter  married,  and  came  of  age  in  1835.  The  son 
died  unmarried.  The  bill  was  filed  in  1837,  before  the  lapse  of  twenty 
years  from  the  death  of  the  complainant's  father,  the  bankrupt,  to  procure 
a  conveyance  of  the  house  and  lot,  and  an  account  and  payment  of  the 
rents  received  by  D,  since  the  death  of  their  mother,  in  1806,  agahiat  the 
heirs  and  devisees,  and  executrix  of  D.  Huj>,  that  m  the  application  of 
the  statute  of  limitations: 

1.  That  as  to  the  daughter  who  married  before  she  came  of  age,  it  was  not 
oompetent  for  her  to  avail  herself  of  any  other  disability  than  that  of 
infancy,  the  disability  which  existed  at  the  time  her  cause  of  action 
accrued. 

3.  A  party  is  protected  by  the  disability  which  exists  at  the  time  his  right  of 
action  fint  accrued,  because  the  case  is  within  the  express  terms  of  the 
statate. 
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3.  If  there  are  in  existence  seyeral  disabilitiei,  at  the  time  the  rigbi  of  action 
aooraet,  the  atatnte  doet  not  begin  to  run  until  the  partj  has  aarviTed  them 
all. 

4.  The  operation  of  the  statate  cannot  be  prevented  by  camolati?o  disabili. 
tiea.  If  aabaeqaent  disabilities  were  to  be  regarded,  the  right  of  action 
might  be  sayed  for  centuries. 

5.  A  court  of  equitj,  in  applying  the  statute  of  limitations  analogioslly, 
would  not  permit  tho  claim  of  a  party  to  real  property  to  be  affected  by  any 
devolution  of  time  short  of  that  which  would  haye  barred  him  at  law  in 
action  of  ejectment. 

6.  If  the  parties,  complainants  here,  could  have  recovered  their  rents  from 
Z>,  in  an  action  of  indebiiatu9  oMtumptit,  or  it  was  a  case  of  concurrent 
jurisdiction,  at  law  or  in  equity,  then  the  act  of  limitations,  in  relation 
to  personal  actions,  would  have  been  a  bar  aAer  three  years. 

7.  The  rents  and  profits  in  this  case  could  not  have  been  recovered  at  law, 
they  would  be  payable  only  upon  the  successful  assertion  of  title  to  tho 
property,  and  as  the  contract  resting  in  parol  would  have  been  void  at  law, 
no  recovery  in  that  court  could  have  been  obtained ;  the  doctrine  of  part 
performance  is  peculiar  to  the  chancery  courts,  and  is  not  regarded  at  law, 
as  taking  a  case  out  of  the  statute  of  frauds.  Hence  limitations  are  no  bar 
to  the  recovery  of  rents  and  profits  in  equity,  under  the  circumstances  of 
this  case. 

The  case  of  Cabome  v$.  Godfrey t  3  Fe«.,  517,  overruled  as  to  the  plea  of 
limitations. 

Where  an  executrix  alleges  in  her  answer  that  she  has  received  the  assets  of 
her  testator,  as  shown  by  her  return  to  tho  Orphans  court,  which  she  is  pre. 
pared,  when  required,  to  produce,  this  is  not  an  admission  of  the  sufiicien- 
cy  of  assets ;  and  as  the  complainants  failed  to  prove  such  sufficiency, 
this  is  a  failure  on  their  part  to  establish,  by  proof,  a  material  allegation 
in  their  bill.  The  appellants,  tho  defendants  in  equity,  are  not  precluded 
by  the  act  of  1832,  ch.  302,  from  raising  that  question  in  this  court ;  and 
under  that  act  the  cause  is  therefore  remanded. 

Appeal  from  the  equity  side  of  Baltimore  county  court. 

The  bill  was  filed  on  the  3rd  January  1837,  by  John  S. 
cuttings  and  Eleanor  A.j  his  wife,  and  James  C,  Gittings 
and  Rebecca  N.j  his  wife,  and  alleged,  that  Cumberland  Du- 
gan  was  in  1798,  seized  and  possessed  of  a  very  large  real  and 
personal  estate.  At  this  period  the  said  C.  D,  had  three  chil- 
dren, one  of  whom,  his  daughter  A.  Z>.,  was  then  addressed 
by  7.  P.,  who  afterwards  became  her  husband;  and  another 
daughter,  Margaret  Dvgany  who  was  then  also  addressed  by 
WiUiam  JR.  Smith,  who  afterwai'ds  became  her  husband,  to 
whom  respectively  the  addresses  of  said  gentlemen  were  made. 
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with  the  knowledge  and  approbation  of  their  said  father,  and 
the  proposals  of  marriage  of  the  said  /.  P.  to  the  said  A,  D, 
having  been  accepted,  and  her  marriage  being  in  contempla- 
tion, her  said  father,  by  way  of  advancement  to  her,  and  as  a 
marriage  portion,  before  the  marriage  gave  to  and  put  the  said 
A,  into  possession  of  a  valuable  lot  and  dwelling  in  the  city  of 
Baliimore,  which  said  dwelling  the  said  C,  D,  caused  to  be 
built  for  the  reception  of  his  said  daughter,  and  her  intended  hus- 
band, and  which  said  house  and  lot  are  now  enjoyed  and  owned 
by  said  A,  Your  orators  further  state,  that  the  said  C  D. 
having  thus  advanced  his  said  daughter  A,y  and  his  said  daugh- 
ter M.y  then  receiving  with  his,  the  said  D^s  approbation,  the 
the  addresses  of  the  said  W,  R.  S.,  he,  the  said  Z).,  deemed 
it  proper  and  just  to  make  a  provision  for  his  said  daughter  M., 
by  way  of  advancement,  and  in  contemplation  of  her  marriage 
with  said  /S.,  similar  to  that  which  was  thus  made  for  said  A.; 
and  that  accordingly,  in  the  same  year,  and  whilst  his  said 
daughter  was  receiving  the  addresses  of  said  S.,  with  the  con- 
sent of  said  Z).,  and  in  contemplation  of  their  maiTiage,  he, 
the  said  Z).,  with  the  knowledge  of  said  S.y  and  before  his 
maniage  with  the  said  ikf.,  agreed  to  give,  and  actually  gave 
to  said  itf.,  in  fee  for  her  settlement  and  advancement  in  life, 
and  as  a  marriage  portion,  and  as  a  provision  for  herself  and 
husband,  and  the  issue  of  their  intended  marriage,  if  any,  the 
property  situated  and  being  in  the  city  of  Baltimorey  being  a 
three  story  brick  house  and  lot,  on  the  west  side,  &c.  That 
the  said  /S.,  at  the  period  of  his  addresses  and  marriage,  and 
when  said  advancements  and  gift  were  made  to  his  intended 
wife,  was  himself  possessed  of  a  considerable  estate,  exceeding 
in  value  the  property  so  advanced  to  his  said  intended  wife; 
thai  the  said  M,  was,  by  her  said  father,  put  into  the  actual 
possession  of  the  property  so  advanced  to  her  by  him,  he  put- 
ting her  into  possession  thereof  as  her  own,  under  said  gift  and 
advancement;  that  she,  the  said  M,.,  being  so  put  into  posses- 
sion of  said  property  as  her  own  by  her  said  father,  with  the 
knowledge  of  said  S.,  the  dwelling  house  on  said  lot  was  befwe 
her  marriage,  prepared  and  completely  furnished  in  part  by 
said  S,<,  and  in  part  by  said  i?.,  for  the  residence  of  said  M, 
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and  said  S.y  upon  the  celebration  of  their  marriage;  and  that 
he,  the  said  S,,  so  united  in  preparir^  and  furnishing  the  same, 
with  the  knowledge  of  the  said  gift  of  the  said  property  to  the 
said  M.p  and  beUeving  her  to  be  entitled  to  the  same.  Thi^ 
on  all  occasions  after  the  said  gift,  and  particularly  whilst  the 
said  bouse  was  so  being  furnished  and  prepared^  the  said  C. 
D.  spoke  of  the  said  gift  to  his  daughter  Af.y  and  declared  that 
it  was  intended  as  an  advancement  for  her,  and  was  made  in 
contemplation  of  her  said  intended  marriage,  and  that  when 
the  marriage  was  about  to  be  celebrated,  the  said  M,  was  put 
into  possession  of  the  same  notoriously  as  hers,  and  her  mar- 
riage with  said  S,,  was  with  her  father's  knowledge  and  appro- 
bation, there  celebrated  on  the  2nd  October  1798;  and  the  said 
M.  and  her  said  husband,  immediately  thereupon  took  posses- 
sion and  occuped  said  property,  as  the  property  of  said  Af., 
under  said  gift  and  advancement,  and  continued  to  occupy  the 
same  for  a  considerable  time,  as  her  property,  and  not  only 
without  paying  any  rent  to  said  D.,  but  without  any  claim  or 
pretence  of  title  to  the  same  by  the  said  D;  but  on  the  con- 
trary, they,  the  said  M.  and  her  said  husband,  holding,  claim- 
ing and  enjojring  the  same  with  the  knowledge  and  consent  ot 
her  said  father,  as  the  property  of  said  M.,  under  the  gift  and 
advancement  aforesaid;  and  your  orators  further  charge,  that 
the  said  M.  S.  and  her  husband,  having  so  taken  possession  of 
and  occupied  said  property,  continued  to  occupy  the  same  after 
the  period  of  their  said  marriage,  until  sometime  during  the 
year  1799,  when  they  removed  therefrom;  but  after  their  said 
removal  from  it,  and  until  (he  death  of  the  said  M,,  whidi 
occurred  in  1806,  she,  the  said  M.,  continue  to  claim  and 
hold,  and  receive  and  enjoy,  with  (he  knowledge  and  consent 
of  her  said  father,  all  the  rents,  profits  and  issues  of  the  said 
property,  as  belonging  to  her,  the  said  M.,  under  said  gift  and 
advancement}  ^md  your  oraton  also  state,  that  not  ooly  dur- 
ing all  this  period,  and  they  so  claim  the  same,  with  the 
knowledge  of  the  said  D,;  but  ako,  that  in  several  instances, 
the  rents  of  the  same  were  collected  and  paid  to  the  said  M., 
as  belonged  to  her  by  the  agent  of  said  J9.,  and  that  in  several 
other  instances,  the  said  Z?.  himsfBif,  collected  and  paid  over 
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the  rents  of  said  j^operty  to  his  said  daughter^  as  belonging  to 
her;  and  that  during  the  whole  lifetime  of  the  said  M,^  the  said 
Z>.  never  pretended  to  have  any  title  or  claim  whatsoever  to 
the  said  property,  but  on  the  contrary,  always  acknowledged 
the  same  to  be  jvoperty  of  his  said  dau^ter  3f.;  and  your 
orators  further  state,  that  the  said  M.  beciame  the  mother  of 
three  children  by  the  said  S.j  to  wit:  John  M,  Smithy  who  is 
dead,  intestate  and  without  iasue;  your  orator,  Eleanor  A. 
Smith^i  now  the  wife  of  your  orator,  John  Oittings;  and 
Rebecca  A.  Smithy  now  the  wife  of  your  orator,  James  C 
QiUing3;  and  the  said  SkanOr  A.  and  Rd>ecca  A.y  your 
complainants,  are  the  only  heirs  at  law  of  the  said  Margaret 
and  said  William  R.  Smith;  that  before  the  death  of  said 
Margaret y  the  said  WUHam  JR.  Smith  had  become  imfcntu- 
nate,  had  failed  in  business^  and  ceased  to  pay  any  attention  to 
this  property  up  to  the  period  <^  his  death,  which  occurred  on 
the  10th  June  1818;  that  immediately  upon  the  death  of  iif., 
the  said  D,  took  the  charge  and  management  of  said  j^operty  on 
Market  Spacer  rented  the  same  out  to  tenants  and  collected  the 
rents  of  the  same  from  that  period  up  to  the  day  of  his  death, 
{facing  the  money  thus  received  among  his  oWn  money,  using 
and  emjAoying  the  same  as  his  own,  and  has  never  rendered  any 
account  to  your  orators  therefor.  And  your  orators  further  state, 
that  the  said  C.  D.  hath  also,  by  his  laist  will  and  testament, 
among  other  things,  devised  and  bequeathed  as  folloirs:  ^^I  give, 
devise  and  bequeath  to  my  friend,  Isaac  MclCimy  his  heirs  and 
assigns,  the  following  property,  in  trust  for  my  grandchildren 
hereinafter  named,  as  follows,  that  is  to  say^  my  three  story 
brick  house  and  the  lot  on  the  west  side  of  Market  Space  or 
Cumberland  Rowj  in  the  city  of  'Baltimore^  situate  about, 
&c.,  which  pieces  of  property  I  hereby  devise  to  the  use  of  my 
two  grandsons,  namely,  C.  />.  ItoUins,  son  of  my  daughter 
Cordelia  Margaret ,  and  Cumberland  Dugan  HoOinSy  son  of 
my  daughter  Rebecca^  their  hei]*s  and  assigns  as  tenants  in  com- 
mon to  be  conveyed  to  them  by  my  trustees,  when  th^  respec- 
tively attain  the  age  of  twe»ty-one  years,  and  in  the  meantime 
to  pay  over  the  rents,  issues  and  profits  of  the  same  to  my  wife 
during  the  term  of  her  ntttural  life,  if  she  should  live  so  long; 
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and  on  the  event  of  her  deaths  before  my  said  grandchildren 
attain  to  the  age  of  twenty-one  years  respectively,  to  pay  over 
the  rents,  issues  and  profits  thereof  to  my  daughters,  Rebecca 
HoUinSy  Cordelia  and  Margaret  HoUinSy  equally,  and  in  fur- 
ther trust  to  convey  the  same  in  fee  simple,  should  my  said 
grandsons,  or  eidier  of  them,  die  before  the  said  age  of  twenty- 
one;  that  is,  one  moiety  to  the  use  of  my  daughter  Cordelia 
Margarety  in  fee,  if  her  son  dies  before  the  said  age,  and  the 
other  moiety  to  the  use  of  my  daughter  Reheccay  if  her  said 
son  should  die  before  he  attains  the  said  age. ' '  Which  will  has 
been  duly  admitted  to  probat,  the  said  Cumberland  having, 
since  the  making  thereof,  died,  and  your  orators  are  reculy  to 
produce  a  duly  authenticated  copy  thereof,  &c. ;  charge  that 
by  the  said  will,  the  said  C  appointed  his  wife,  Margaret 
Dugauy  his  sons,  Hammond  Dugauy  and  Frederick  James 
Dugan  and  William  McKiniy  executors  of  his  said  will,  but 
that  the  three  last  having  renounced  the  execution  of  said  will, 
letters  testamentary  have  been  granted  to  the  said  Margaret y 
alone,  who  hath  received  into  her  hands  assets  more  than 
enough  to  pay  all  claims  due  by  the  deceased,  C.  D,  And 
your  orators  further  state,  that  E,  A.  and  R,  A.y  two  of  your 
orators,  were  married  whilst  minors,  and  have  remained  under 
coverture  ever  since,  and  that  Rebecca  Dugan,  daughter  of 
said  C,y  is  married  to  John  S.  HoUinSy  and  that  Cordelia 
Margareiy  another  daughter  of  said  Cumberlandy  is  married  to 
Robert  8.  HoUins,  And  you  orators  further  state,  that  during 
jLhe  life  time  of  said  C,  and  within  three  years  before  the  filing 
of  this  bill,  your  orators  often  time  applied  to  him  for  a  con- 
veyance of  said  house  and  lots,  and  for  an  accoimt  and  pay- 
ment of  the  rents  and  profits  by  him  received  therefor,  and  since 
his  death  they  have  applied  to  said  executrix  of  said  Cumber- 
landy and  the  other  defendants  therefor,  all  of  which  reasonable 
requests  have  been  constantly  refused  by  them,  all  of  which 
actings,  &c. 

Pmyer,  that  the  defendants  may  be  decreed  to  convey  the 
said  property  mentioned  and  described  as  given  to  said  M.  8,; 
that  said  defendants  be  forever  enjoined  from  intermeddling  witli 
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or  claiming  title  to  the  same^  and  that  the  said  executrix  of  said 
Cumberland  Dugan  may  account^  &c. 

The  joint  and  several  answers  of  Margaret  Zhtgauy  John 
Smith  HoUins  and  Rebecca  HoUinSj  his  wife,  Robert  Smith 
HoUins  and  Cordelia  Margc^et  HoUins,  his  wife,  alleged  it  to 
be  true,  that  Cumberland  Dugan  was,  in  the  year  1798,  seized 
and  possessed  of  a  considerable  real  and  personal  estate,  the 
value  of  which  these  respondents  believe  to  be  gready  exagger- 
ated by  the  said  complainants  in  their  said  bill  of  complaint. 
That  at  that  period,  the  said  O.  D.  had  three  children,  viz,  A,y 
who  intermarried  with  /.  P.;  itf.,  who  intermarried  with 
William  R,  Smith;  and  Cfeorge  Dugan;  and  that  as  these 
respondents  ai-e  informed,  and  believe,  Margaret^s  intermar- 
riage with  the  said  WilHam  R.  Smith  was  before  the  intermar- 
riage of  A.  with  the  said  /.  P;  that  they  are  unable  to  state 
the  precise  dates  of  either  of  said  marriages;  that  the  house 
and  lot  fronting  on  Gay  Street^  &c.     These  respondents,  fur- 
ther answering,  deny  that  the  said  C.  D.,  by  way  of  provision 
or  advancement,  or  in  contemplation  of  the  intermarriage  of  his 
daughter  Margaret y  with  William  R.  Smithy  in  the  year  1798, 
or  at  any  other  time,  upon  any  other  consideration,  gave  or 
agreed  to  give  to  the  said  Margaret ,  in  fee  for  her  allotment 
and  advancement  in  life,  as  a  maniage  portion  or  provision 
for  herself  and  husband,  and  the  issue  of  their  intended  mar- 
riage, if  any,  the  property  being  and  lying  in  the  city  of  BcUti- 
morcy  being  a  three  story  brick  house  and  lot,  on  the  west  side 
of  Market  Slpaccy  or  Cumberland  RoWy  situate  about  thirty 
feet  north  of  Pratt  Street,  and  between,  &c.,  having  a  front 
of  about  twenty-seven  feet,  and  a  depth  of  about  sixty-five  feet, 
together  with  a  lot  in  the  rear  thereof,  purchased  by  the  said 
Cumberland  Dugcm  of  John  O,  Donnelly  particularly  de- 
scribed in  said  bill  of  complaint.    That  after  their  intermarriage, 
the  said   W.  R.  S.  and  M,  his  wife,  occupied,  for  a  short 
period,  a  house  and  lot  on  Cumberland  Row,  belonging  to  said 
C  D.y  but  whether  the  house  and  lot  described  by  the  com- 
plainants in  their  said  bill  of  complaint,  these  respondents 
neither  admit  nor  deny,  but  they  aver,  that  it  was  so  occupied 
by  the  consent  and  sufferance  of  the  said  C  />.;  without  their 
19        V.3 
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paying  any  rent  therefor^  and  that  they  went  into  the  possession 
of  the  same  as  the  property  of  C.  Z).,  and  not  as  their  own. 
They  aver,  that  the  tide  to  said  property  never  was  in  the  said 
W.  R.  S,y  or  M.y  his  wife,  but  that  the  same  was,  and  re- 
mained in  C.  D,y  who  never  parted,  or  intended  to  part  there- 
with, and  that  the  occupancy  or  possession  of  this  or  any  other 
house  on  Cumberland  RoWy  belonging  to  said  C,  Z>.,  by  said 
W.  R.  S.y  and  M..  his  wife,  never  was  regarded  by  said  D. 
as  a  possession  connected  with  tide,  or  a  claim  of  property,  but 
as  permissive  on  the  part  of  said  Z>.,  for  the  temporary  accom- 
modation and  convenience  of  his  daughter.  These  respondents 
further  answering,  deny  that  after  the  said  W.  R.  S.ysnd  AT., 
his  wife,  gave  up  the  possession  of  said  property,  and  until  the 
death  of  said  M.,  (which  they  admit  to  have  occurred  in  the 
year  1806,)  she,  the  said  itf.,  continued  to  claim,  hold,  receive 
and  enjoy,  with  the  knowledge  and  consent  of  her  father,  C 
D.y  the  rents,  profits  and  issues  of  said  property,  as  belonging 
to  the  said  M.,  imder  any  supposed  gift  or  advancement,  or 
that  the  said  Cumberland  Dugan  ever  admitted  her  ri^t  to 
receive  such  rents  and  profits;  on  the  contrary  these  respondents 
afiirm,  that  the  said  C,  Z>.,  at  all  times,  as  well  during  the  oc- 
cupancy by  said  W,  R.  8.  and  wife,  of  the  house  and  lot  on 
Cumberland  RoWy  as  afterwards,  not  only  up  to  the  death  of 
Mrs.  Smithy  but  up  to  that  of  his  own  death,  continued  to  ex- 
ercise all  proper  acts  of  ownership  over  said  property,  by  paying 
taxes,  receiving  all  rents,  making  all  repairs,  alterations,  &c., 
the  same  as  he  did  in  regard  to  all  other  property  of  which  he 
was  possessed,  and  to  which  he  had  title;  and  that  not  only  did 
the  said  Cumberland  so  exercise  all  acts  of  ownership  over  said 
property,  with  the  knowledge  and  without  the  molestation  of 
said  W.  JR.  S.  and  wife,  or  either  of  them,  under  any  pretended 
claim  of  tide,  but  that  from  the  period  of  the  death  of  said 
Margaret y  till  that  of  the  death  of  W.  R.  S.y  her  husband, 
which  occuned  in  the  year  1818,  the  said  C.  D.  continued  to 
manage  and  deal  with  said  property  as  his  own,  without  any 
question  of  his  right  so  to  do  by  the  said  W.  R.  S.y  and  with- 
out any  pretence  that  the  same  had  been  given  to  the  said 
Margaret  by  the  said  C    These  respondents,  further  answer- 
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ing;  insist  for  further  defence  upon  the  provisions  of  the  statute 
of  frauds  and  perjuries  as  a  sufficient  answer  to  the  claim  of 
property  asserted  by  the  bill  of  complaint  of  the  said  com- 
plainants. These  respondents  admit  the  death  of  W,  R,  S.y 
and  M.j  his  wife,  and  that  the  complainants  are  their  only 
living  children  and  heirs  at  law.  They  likewise  admit  the 
death  of  C.  D,y  and  the  execution  of  his  testament  and  last 
will  which  has  been  duly  admitted  to  probate,  and  that  the  de- 
vise of  the  property  herein  before  referred  to,  is  correctly  recited 
by  the  complainants  in  their  said  bill.  They  also  admit,  that 
by  said  will,  the  said  C  D.  appointed  his  wife,  Margaret 
Dugauy  and  his  sons,  Harmntmd  Dugarty  Frederick  James 
Dicgany  and  William  McKim,  executrix  and  executors,  the 
three  last  of  whom  have  renounced  said  trust,  and  that  lettei^ 
testamentary  upon  said  estate  have  been  granted  to  said  M.  D. 
alone,  by  the  Orphans  court  of  Baltimore  county,  who  has 
received  the  assets  shewn  by  her  returns  to  said  Orpfians  court 
which  she  is  prepared  to  produce  whenever  the  same  may  be 
required.  These  respondents  are  unable  particularly  to  state, 
the  amounts  received  by  C.  D.  for  the  rents  of  the  property 
referred  to  in  this  answer,  nor  the  persons  from  whom,  or  the 
times  when  the  same  were  received.  These  respondents  have 
no  knowledge  of  the  applications  alleged  to  have  been  made 
by  the  complainants  to  the  said  C  Z>.,  for  a  conveyance  of 
said  property,  and  a  payment  of  the  rents  and  profits  thereof, 
but  are  aware  that  on  or  about  the  30th  day  of  January  1834, 
U.  S.  Heathy  Esquire,  on  the  part  of  the  complainants,  ad- 
dressed to  the  said  C,  D.  a  note,  now  herewith  produced, 
marked  A,  and  which  they  pray  may  be  regaixied  as  a  part  of 
this  their  answer,  to  which  the  said  C.  returned  the  answer  now 
likewise  produced,  herewith  marked  B,  which  they  pray  may  be 
also  regarded  as  a  part  of  this  their  answer )  and  they  further  insist 
upon  the  lapse  of  time  and  the  statute  of  limitations  as  a  de- 
fence to  the  pretended  claims  and  demands  set  up  by  the  com- 
plainants in  their  said  bill.  These  respondents  aie  not  aware, 
nor  do  they  beheve  that  C  D,  kept  books  of  any  kind,  in 
which  chaises  are  made  against  his  daughters,  Abigail  and 
Margarety  not  having  found  in  any  of  the  books  of  the  de- 
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ceased;  accounts  opened  or  against  the  said  A.  and  ilf.^but  this 
respondent;  M,,  who  as  executrix,  is  in  possession  of  the 
books  of  the  deceased,  is  prepared  to  produce. 

The  exhibits  filed  with  the  bill,  showed,  that  on  the  30th 
January  1834,  the  complainants  sought  of  Cumberland  Ihi- 
gan  an  amicable  settlement  of  their  rights,  which  he  declined; 
denying  their  right  to  any  part  of  the  property  claimed  by 
them. 

After  the  filing  of  answers,  much  proof  was  taken,  and  a 
variety  of  deeds,  records,  and  other  documents,  were  also  pro- 
duced in  evidence;  all  of  which  are  sufiSciently  slated  in  the 
preceding  bill  and  answer,  and  in  the  opinion  of  this  court. 

On  the  4th  March  1841,  BaUinwre  county  court,  (R.  B. 
Magruoer,  a.  J.)  decreed,  that  the  complainants  are  entitled 
to  a  specific  performance  of  the  contract,  entered  into  by 
Oumberland  Dugan^  with  his  dau^ter,  Margaret  Dvgan; 
and  that  the  defendants,  the  devisees  of  the  property  in  ques- 
tion, to  wit:  C  D.  HoUinSy  infant  son  of  Rebecca  HoUins; 
C,  D.  Hbllinsy  infant  son  of  Cordelia  M.  HoUins;  J.  S. 
Smith;  John  S.  HoUins y  and  Rebecca,  his  wife;  R.  S,  Hoi- 
lins,  and  Cordeliay  his  wife;  by  a  good  and  suflScient  deed, 
convey  to  the  female  comfAainants,  in  fee  simplcy  the  house 
and  lot,  &c.;  a  trustee  was  appointed,  to  convey  for  the 
infants. 

And  that  Margaret  Dugan,  one  of  the  defendants,  widow 
of  the  said  C.  D.,  account  with  for,  and  pay  over  to  the  com- 
{dainants,  the  rents  and  profits  of  the  said  property,  so  decreed 
to  be  conveyed,  so  far  as  she  may  have  received  the  same, 
from  the  time  of  the  death  of  the  said  C  2>.,  to  the  present 
time,  with  interest;  that  /.  iS.  Smithy  the  trustee  of  R.  H.y 
also  account  and  pay  over  rents  which  he  has,  or  had  in  his 
hands  when  he  became  a  party  to  this  suit.  The  decree  then 
du'ected  an  audit  and  account.  Payment,  also,  by  the  present 
tenants,  of  what  they  still  owed,  and  also  an  account  with 
M.  D.  as  executrix  of  C.  jD.,  from  death  of  W.  R.  Smith  to 
death  of  C.  2>.,  with  liberty  to  take  further  proof,  and  a  reser- 
vation to  the  infant  defendants  to  shew  cause,  after  arrival  at 
age,  within,  &c. ;  and  for  costs  against  M.  D. 
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The  judge  assigned  as  reasons  for  the  decree: 

Ist.  The  proof  is  clear^  unequivocal^  and  uncontradicted^ 
that  Oumberland  Dt^an  intended  to  give^  and  did  give  to  his 
daughter  Margarei  the  house  and  lot  in  Oumberland  RoWj 
described  in  the  proceedings  of  this  cause^  in  contemplation  of 
marriage^  and  as  a  marriage  portion  for  his  said  daughter. 

2nd.  That  he  put  her  in  possession  of  the  said  house  and 
lot  befwe  the  marriage,  and  that  the  marriage  actually  took 
place  in  said  house,  and  that  ^e  and  her  husband  occupied  the 
said  house  and  lot  until  the  spring  of  1799,  and  that  afterwards 
her  father,  from  time  to  time,  for  many  years,  paid  her  the 
rents  of  the  said  house,  and  treated,  and  declared,  and  considered 
the  house  as  h«r  property. 

3rd.  That  he  never  set  up  any  right  or  tide  to  the  house,  but 
on  the  contrary,  a  short  time  before  Mrs.  Smithes  death,  with- 
held the  pajmient  of  the  rents,  upon  the  ground  that  he  had  a 
claim  against  the  husband  of  his  said  daughter,  a  reason  and 
ground  entirely  consistent  with,  and  in  aflSrmance  of,  the  fact 
of  a  gift  to  his  daughter,  as  an  advancement  and  marriage  por- 
tion. 

4th.  That  although  the  said  agreement  was  not  in  writing,  yet 
the  above  facts  demonstrate  such  a  part  execution  of  the  contract 
as  takes  the  case  out  of  the  statute  of  frauds,  because  the  putting 
in  possession,  the  payment  of  rents,  and  the  withholding,  for 
a  short  period  before  his  dau^ter's  death,  the  rents  for  the 
reason  assigned  by  Dugtxn^  are  all  fiEu^ts,  taken  together,  which 
would  not  have  be«i  done  unless  on  account  of  the  agreement. 

5th.  That  not  to  decree  a  performance,  and  to  permit  the 
statute  of  frauds  to  operate,  would  enable  Dugan  to  perpetrate 
a  gross  fraud  upon  the  marriage  parties. 

6th.  That  the  pa3rment  of  rents  by  Dugan  to  his  dau^ter, 
H/trs.  Smithy  for  so  loDg  a  time  after  her  removal  from  the 
house  in  question,  to  the  Scpe  Walky  forbids  all  idea  of  any 
substituted  gift  of  another  house  in  lieu  of  the  one  originally 
given. 

7th.  TkdX  there  is  no  evidence  to  show,  that  the  Rope  Walk 
property  was  a  gift  by  Dugan  to  Mrs.  Smit/iy  his  daughter,  in 
substitution  of  the  house  and  lot  in  Cumberland  Rmo.    The 
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exception  taken  by  the  complainants'  counsel;  and  filed  among 
the  proceedings,  to  that  portion  of  Mrs,  Bosley^s  answer  to  the 
third  cross-interrogatory,  which  states,  that  Mr.  Cumberland 
Dugan  gave  a  deed  of  the  Rope  Walk  property  to  his  daughter, 
Mrs,  Smithy  being  sustained  by  the  court,  that  portion  of  her 
testimony  being  clearly  inadmissible. 

8th.  That  there  is  nothing  in  the  circumstances  of  this  case 
to  show,  that  the  claims  are  of  so  stale  a  nature,  or  that  there 
has  been  such  laches  on  the  part  of  the  complainants  in  not 
sooner  bringing  their  suit,  as  that  it  ought  not  to  be,  at  this  late 
period,  heard  in  a  court  of  equity,  nor  ought  the  statute  of  limi- 
tations to  be  a  bar.  The  relations  between  Dugan  and  his 
son-in-law,  Wm,  R.  Smithy  the  father  of  the  female  com- 
plainants, would,  in  my  judgment,  prevent  any  charge  of 
laches  up  to  the  death  of  Smithy  even  if  a  legal  representative 
of  Smith  were  here  claiming,  and  at  that  period  some  of  the 
children  were  of  tender  years,  and  all  of  them  were  under 
twenty-one;  Eleanor y  one  of  the  female  complainants,  was  but 
a  few  months  above  the  age  of  twenty-one  when  she  married, 
and  she  is  covert,  still  her  husband  being  alive ;  and  one  of  the 
complainants,  Rebeccay  the  other  female  complainant,  was 
married  under  twenty-one  years,  being  only  about  eighteen 
years,  and  at  the  time  of  the  bringing  of  this  suit  her  husband, 
Jamfies  C,  GittingSy  was  alive,  and  united  with  her  as  a  com- 
complainant;  laches  in  bringing  forward  this  claim  at  so  late  a 
period,  does  not  apply  to  a  case  like  this,  which  may  be  re- 
garded as  one  between  parent  and  child,  and  should  be  looked 
at  in  that  view  by  the  judicial  eye.  To  such  a  case,  laches 
does  not  apply.  3  Dessauss.y  517,  619.  Cabome  vs.  God- 
frey. 

9th.  The  reason  for  taxing  the  costs  to  the  defendant,  Mar- 
garet Dugany  as  executrix  of  C,  Dugany  is  that  the  trustee 
for  the  infant  defendants,  and  the  other  defendant's  rights  not 
to  be  burdened  with  costs,  if  no  injustice  be  thereby  done  to 
other  persons,  and  as  the  whole  controversy  was  with  the  testa- 
tor, C.  Dugauy  commencing  with  his  refusal  in  his  lifetime  to 
recognise  the  rights  of  the  complainants,  and  continued  by  a 
devise  of  the  property  under  his  will,  and  the  defence  of  this 
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suit  having  been  made  in  affirmance  of  his  acts  and  intentions^ 
the  costs  ought,  perhaps,  properly  to  fall  upon  his  estate. 

The  auditor  of  the  court  reported  several  accounts: 

Account  A. — Charged  two-thirds  of  the  rents,  from  10th  Dec. 
1818,  the  time  of  the  death  of  W.  R.  S.,  with  interest  to  the 
10th  Dec.  1841.  The  interest  was  chaiged  upon  each  year's 
rent  as  it  fell  due,  and  the  account  amounted  to  $10,870.81. 

The  auditor  reported  that  he  only  allowed  two-thirds  of  the 
rents,  because  the  personal  representatives  of  John  Smithy  the 
deceased  brother  of  Rebecca  and  Eleanor ^  were  not  before  the 
court. 

He  also  reported,  that  the  sum  of  $3601.12,  for  rents  due 
since  the  death  of  Mt.  Dugan  to  12th  Oct.  1840,  with  like 
interest  as  in  the  preceding  item.  Other  accounts  were  stated, 
and  various  exceptions  taken  to  them.  The  county  court 
affirmed  account  A,  and  awarded  payment  by  Margaret  Dugarty 
as  executrix  of  C.  !>.,  to  each  of  the  daughters  of  Mr.  Smithy 
one-half  of  the  sum  of  $10,870.81,  with  interest  from  10th 
Dec.  1841,  from  which  decree  the  defendants  appealed  to  this 
court. 

The  appeal  on  behalf  of  the  infant  children  of  Rebecca  and 
Cordelia  HoUinSy  represented  by  John  Spear  Smithy  was  dis- 
missed. 

The  cause  was  argued  before  Dorsey,  Spence  and  Martin, 
Judges. 

By  John  Nelson  and  Reverdy  Johnson  for  the  appel- 
lants, and 
By  McMahon  and  Glenn  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  the  original  decree 
was  passed  by  Baltimore  county  court,  as  a  court  of  equity,  on 
the  24th  of  March  1841.  The  final  decree  ratifying  and  con- 
firming the  auditor's  report,  was  pronounced  on  the  25th  of 
March  1843.  An  appeal  was  taken  on  the  part  of  all  of  the 
defendants  from  this  decree,  on  the  10th  of  October  of  the 
same  year,  but  the  appeal  which  was  entered  by  the  infant 
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defendants  having  been  dismissed^  the  case  is  presented  upon 
the  appeal  alone  of  Mrs.  Mctrgaret  Dugariy  John  Smith  Hoi- 
lins  and  wifSy  and  Robert  8,  HoUins  and  wife. 

In  this  condition  of  the  case^  the  counsel  for  the  appellees 
have  contended^  that  the  decree  of  the  24th  of  March  1841, 
not  having  been  appealed  from  within  the  period  prescribed  by 
the  Act  of  1785^  ch.  72^  is  not  now  open  for  objection  in  this 
court;  that  the  decree  is  conclusive  as  to  the  matters  setded 
by  it^  and  it  must  be  r^[arded  as  establishing  the  appellee's 
right  to  the  property  decreed  to  be  conveyed;  and  also  to  an 
account  of  the  rents  and  profits  thereof,  from  the  death  of 
WilKam  R.  Smithy  leaving  open  only  the  questions,  as  to  the 
proper  statement  and  adjustment  of  that  account.  The  propo- 
sition stated  by  the  counsel  for  the  appellees  is,  that  as  the 
decree  of  the  24th  of  March  1841,  was  one  from  which  the 
appellants  had  the  light  to  appeal,  they  were  obliged  to  exer- 
cise the  privilege,  upon  the  authority  of  the  case  of  Strike 
against  McDowddy  2  H.  ^  €r.,  260;  and  having  failed  to  do 
so  in  due  time,  the  matters  adjudicated  by  that  decree,  are  to 
be  regarded  as  conclusively  established,  and  not  now  open  for 
objection  or  examination  in  this  court. 

By  an  Act  of  Assembly  of  1830,  ch.  186,  sec.  1,  it  is  pro- 
vided, "that  no  appeal  shall  hereafter  be  allowed  from  any 
decree  or  order  of  the  chancery  court,  or  county  court,  sitting 
as  a  court  of  equity,  unless  it  be  a  final  decree,  or  order  in  the 
nature  of  a  final  decree;  and  that  upon  appeal  from  a  final 
decree  or  order,  in  the  nature  of  a  final  decree,  within  the  time 
limited  by  law  for  such  appeals,  all  previous  orders  and  decrees 
passed  in  the  cause,  shall  be  open  in  the  appellate  court,  in  the 
same  manner  as  if  such  previous  ordei-s  or  decrees  had  been  as 
heretofore  appealed  from,  within  nine  months  from  the  time  of 
the  passing  of  the  same."  These  are  the  provisions  of  the  act 
of  1830,  and  it  is  clear,  that  if  that  clause  of  the  first  section, 
which  declares,  that  upon  an  appeal  from  a  final  decree^  all 
previous  orders  and  decrees  passed  in  the  cause,  shall  be  open 
in  the  appellate  court,  is  still  in  force,  the  right  to  inquire  into 
the  correctness  of  the  decree  of  1841,  belongs  to  the  appel- 
late court,  for  it  has  been  conferred  by  the  express  terras  of  the 
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Statute.  The  language  of  the  act  has  been  made  so  compre- 
hensive;  as  to  embrace  all  orders  or  decrees^  whether  they  are 
matured  decrees,  professing  to  establish  all  the  rights  in  contro- 
versy between  the  parties,  as  in  the  case  of  Strike  againsi 
McDonald y  2H^  O.,  260,  or  mere  interlocutory  and  pre* 
paratory  orders^  as  in  the  case  of  Srunoden  against  Dorsey^  6 
H.ScJ.y  114.  If  the  order  or  decree  in  dispute,  was  passed 
in  the  cause,  and  was  previous  to  the  final  decree,  it  becomes 
open  for  revision  in  the  appellate  court,  by  force  of  the  very 
words  of  the  statute.  The  only  question,  therefore,  that  can 
arise  on  this  branch  of  the  case  is,  whether  this  clause  of  the 
first  section  of  the  act  of  1890,  has  been  repealed  by  the  act  of 
1841,  ch.  11? 

By  the  first  section  of  that  act,  it  is  declared,  ^^that  so  much 
of  the  first  section  of  the  act  of  1830,  ch.  185,  as  takes  away 
(he  immediate  ri^t  of  appeal  from  any  decree  or  order  of  the 
court  of  chancery,  or  any  county  court,  for  the  sale,  convey- 
ance ot  delivery  of  real  or  personal  property,  be,  and  the  same 
is  hereby  repealed;  and  that  from  any  such  decree  or  order 
heretofore^  or  hereafter  to  be  passed,  the  right  of  an  immediate 
appeal  is  hereby  given;"  and  we  are  satisfied,  that  although 
the  legislature  have  directly  repealed  that  branch  of  the  first 
section  of  the  act  of  1830,  which  denied  to  the  defendant  the 
privilege  of  appealing  from  any  decree  which  was  not  final  in 
its  character,  and  restored  to  him  the  right  of  an  immediate 
appeal,  from  the  particular  decrees  enmnerated  in  its  first  sec- 
tion, they  have  left  in  force  that  part  of  the  section  which  de- 
clares, that  on  an  appeal  from  a  final  decree,  all  previous  orders 
shall  be  open  in  the  appellate  court,  in  the  same  manner  as  if 
such  orders  hcul  been,  as  heretofore,  appealed  from. 

It  is  perfectly  obvious,  from  an  inspection  of  the  act  of  1841, 
that  the  legislature  did  not  contemplate  a  total  repeat  of  the  act 
of  1830.  To  what  part  then  of  the  act  of  1830,  did  they  pro- 
pose to  apply  the  repealing  power?  An  answer  to  the  question 
18  to  be  foimd  in  the  words  of  the  first  section,  which  declare, 
that  so  much  of  the  antecedent  act  as  takes  away  the  immedi- 
ate right  of  appeal  from  any  decree  of  the  court  of  chancery, 
for  the  sale,  conveyance,  or  delivery  of  real  or  personal  pro- 
20        V.  3 
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perty^  is  repealed;  and  it  is  manifest^  that  the  object  was  to 
repeal  only  that  portion  of  the  former  act,  which  had  abridged 
the  right  of  appeal.  The  Court  of  Appeals  had  decided,  in 
the  December  term  1840,  in  the  case  of  Lee  against  Pindcdly 
11  G.  ^.  /.,  364,  that  the  object  of  praying  an  appeal,  and 
filing  an  appeal  bond,  imder  iheprotnso  contained  in  the  first 
section  of  the  act  of  1830,  was  not  to  efiect  an  immediate  re- 
moval of  the  cause  to  the  Court  of  Appeals,  but  that  it  merely 
suspended  the  execution  of  the  decree,  for  the  sale  or  delivery 
of  the  specific  property,  until  a  final  decree  was  passed,  when 
the  whole  case  might  be  brought  up  for  review  in  the  appellate 
court;  and  the  legislature,  believing  that  a  party  ought  to  pos- 
sess the  right  of  appeaUng  immediately  from  decrees  of  this 
nature,  repealed,  in  this  respect,  the  act  of  1830,  without, 
however,  imposing  on  the  defendant  the  obligation  of  appeal- 
ing from  such  decree,  or  depriving  him  of  the  right  of  having 
it  reviewed  in  the  appellate  court,  on  an  appeal  from  the  final 
decree,  as  secured  to  him  by  one  of  the  provisions  in  the  former 
act. 

There  is,  we  think,  no  ground  for  contending,  that  the  pro- 
vision in  the  act  of  1830,  imder  which  the  appellants  have 
claimed  the  right  to  subject  to  the  review  of  this  court,  the  de- 
cree of  the  24th  of  March  1841,  has  been  repealed,  either 
directly  or  by  implication.  These  two  statutes  being  mpari 
materia  J  are  to  be  construed  together.  A  latter  statute  on  a 
given  subject,  not  repealing  an  earUer  one,  in  terms,  is  not  to 
be  taken  as  a  repeal  by  implication,  unless  it  is  plainly  repug- 
nant to  the  former,  or  unless  it  fully  embraces  the  whole  subject 
matter.  20  Pick.,  410.  21  Pick.,  297.  9  Ckm.,  437.  6 
HiUy  221.     11  Cokey  63.    Dwar.  on  St.,  676. 

Having  disposed  of  this  preliminary  point,  and  consic^ering 
the  whole  case  as  properly  before  us,  we  proceed  to  an  exami- 
nation of  the  grounds,  on  which  the  appellants  claim  a  reversal 
of  the  decree,  pronounced  by  the  county  court. 

The  first  point  made  in  the  cause,  and  that  which  was  pressed 
with  most  emphasis,  is,  that  the  appellees  have  entirely  failed 
to  estabUsh  by  evidence,  the  existence  of  any  such  contract  or 
gift,  as  is  charged  in  the  bill,  and  that  Cumberland  Dugan 
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never  gave  or  pi-omised  to  give,  the  property  mentioned  in  the 
bill,  to  the  mother  of  the  appellees,  as  a  marriage  endowment. 

The  bill  alleges,  that  the  late  Mr.  and  Mrs.  Smith  were 
married  in  the  month  of  October  1798.  That  the  alliance  was 
contracted  with  the  knowledge  and  the  approbation  of  Mr. 
Cumberland  Dugan,  the  father  of  M's.  Smith.  That  Mr. 
Dugan  was  also  the  father  of  Mrs.  Purviancey  and  that  after 
she  had  become  engaged,  he,  in  the  autumn  of  the  same  year, 
gave  to  her  as  a  marriage  portion,  the  house  in  which  the  Judge 
and  Mrs.  Purvianc^  now  reside.  That  he  was  at  this  time  a 
man  of  ample  fortune.  That  having  advanced  one  daughter, 
and  the  other  being  at  the  time  addressed,  with  his  approbation, 
Mr.  Dugan  deemed  it  proper  and  just,  to  make  a  similar  pro- 
vision for  his  daughter,  Margaret,  by  way  of  advancement, 
and  in  contemplation  of  her  marriage  with  Mr.  Smith.  That 
accordingly,  a  short  time  before  the  marriage  of  Mrs.  Smith, 
he  announced  his  determination  to  give  to  her  the  house  in 
CSxmberland  Row,  (the  subject  of  the  present  controvensy,) 
and  that  he  in  fact,  did  give  to  her,  in  fee,  the  house  in  ques- 
tion, a  short  time  before  the  celebration  of  the  marriage,  as  a 
marriage  portion.  That  this  establishment  was  prepaied  for 
the  reception  of  his  daughter,  and  she  was  placed  in  possession 
of  it,  by  Mr.  Dugan,  as  her  own  property.  That  these 
arrangements  were  known  to  the  husband.  That  their  nup- 
tials were  celebrated  there.  That  they  continued  to  reside  in 
this  house  until  the  spring  of  1799,  and  from  that  period  to 
the  time  of  the  death  of  Mrs.  Smith,  she  was  in  the  enjoyment 
under  the  gift,  of  the  rents  arising  from  this  property,  with  the 
knowledge  and  consent  of  her  father,  and  that  the  rents  were 
sometimes  paid  to  her,  either  by  Mr.  Dugan  or  his  agent. 

The  object  of  the  bill  is  two-fold.  First,  to  procure  a  con- 
veyance of  the  house  and  lot  in  controversy,  to  the  complain- 
ants, from  the  devisees  of  Cumberland  Dugan;  and  as  conse- 
quent upon  the  assertion  of  a  title  to  the  property,  an  account 
and  payment  of  the  rents  received  by  Mr.  Dugan. 

These  are  the  material  statements  and  allegations  of  the  bill, 
and  we  are  satisfied  that  they  have  been  fully  established  by 
the  testimony  in  the  cause. 
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The  delivery  of  the  possession  of  this  house  to  Mrs.  Smithy 
prior  to  her  marriage^  as  her  own  property  under  the  gift.  The 
fact  that  she  resided  th^e  with  her  husband  until  the  spring  of 
1799^  and  then  removed^  only  that  Mr.  Smith  might  prosecute 
with  more  convenience^  the  affairs  of  a  partnership^  which  had 
been  concerted  by  Mr.  Dttgatiy  between  Mr.  Smith  and  the 
brother  of  Mrs.  Smithy  in  the  business  of  the  Rope  Walk. 
The  payment  of  the  rents  issuing  from  this  property  by  Mr. 
Dttgatiy  or  his  agent^  imtil  within  a  few  months  bef<»:e  the 
death  of  Mrs.  Smithy  and  then  withheld  that  they  might  be 
apjdied  by  Mr.  Dugan  to  the  dischaige  of  some  responsibility 
in  which  he  had  become  implicated  for  Smith.  The  declara- 
tions of  Dugatiy  before  the  marriage,  and  after  it  had  been 
solemnised;  that  he  intended  to  give,  and  had  given  this  property 
to  his  daughter  as  a  marriage  advancement  or  portion,  and  his 
declaration  after  the  death  of  his  daughter,  ^^that  it  was  her 
property,  and  should  go  to  her  children,''  constitute  a  mass  of 
proof  upon  the  factum  of  the  gift,  which  it  is  impossable  to 
resist. 

It  is  true  that  a  mere  verbal,  voluntary,  executory  agreement, 
although  founded  on  the  meritorious  conaderation  of  love  and 
affection,  cannot  be  enforced  by  a  court  of  equity,  and  the  party 
who  made  it  may,  at  his  will,  violate  or  abandon  it.  In  Pen- 
rdngton  vs.  QitHngSy  2  0.^  J.y  217,  this  court  said:  "The 
consideration  of  natural  love  and  affection  is  sufficient  in  a 
deed,  but  a  mere  executory  contract  that  requires  a  considera- 
tion, cannot  be  supported  on  a  consideration  of  blood,  or  na- 
tural love  and  affection;  there  mu^  be  something  more,  a  val- 
uable consideration,  or  it  is  not  good,  and  cannot  be  enforced 
at  law,  but  may  be  broken  at  the  will  of  the  party.  And  being 
void  at  law  for  want  of  a  sufficient  consideration,  chanceiy  can- 
not sustain  and  enforce  it."  2  Stary^s  Com.  Eq.y  Sec.  987. 

But  this  is  not  the  character  of  the  contract  now  under  ex- 
amination. Having  been  made  in  contemplation  of,  and  as  a 
marriage  endowment,  it  has  for  its  support  a  valuable  considera- 
tion. It  cannot  be  revoked  or  violated  at  the  will  of  the  party 
who  made  it.  The  marriage  was  a  consideration  which  vested 
the  interest  in  the  donee  against  all  the  world;  she  is  to  be  re- 
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garded  as  a  purchaser^  and  as  much  so  as  if  she  had  paid  for 
the  property  an  adequate  pecuniary  consideration,  1  Jno.  Ch. 
Rep.y  271.  It  cannot  be  necessary  to  cite  authorities  to  main- 
tain the  proposition,  that  marriage  is  to  be  regarded  as  a  valu- 
able consideration.  In  Buchanan  vs.  Deshon^  \H.Sf  O.y  192, 
the  Court  of  Appeals,  in  speaking  of  a  marriage  contnu^,  say, 
that  it  was  founded  upon  a  consideration  which  was  valuable, 
and  one  upon  which  the  law  looks  with  a  favorable  eye.  The 
same  doctrine  is  announced  by  the  Supreme  Court  in  the  case 
of  Magrew  vs.  Thompson^  7  Pet.,  333.  The  late  Mr.  Jus- 
tice StoTj/y  stating  in  the  opinion  of  the  court,  delivered  by 
him,  ^^that  marriage,  in  contemfdation  <^  the  law,  is  not  only 
a  valuable  consideration,  but  is  a  consideration  of  the  highest 
value,  and  from  motives  of  the  soundest  policy  is  upheld  with 
a  steady  resolution." 

We  are,  also,  very  clearly  of  opinion,  that  the  delivery  of 
this  property  by  Mr.  Dugan  to  his  daughter,  in  pursuance  of 
the  gift,  and  the  fulfilment  of  the  condition  on  which  it  was  to 
attach,  by  the  consummation  of  the  maniage,  extracted  this 
contract  from  the  reach  of  the  statute  of  frauds.  The  consum- 
mation of  the  marriage,  in  a  case  like  this,  is  to  be  considered  as 
equivalent  to  the  payment  of  the  purchase  mcmey  in  a  pecuniary 
contract,  in  both  cases  the  consideration  is  discharged.  There 
is  to  be  found  then,  in  this  case  two  ingredients,  which  when 
combined,  have  always  been  regarded  as  relieving  the  parol 
agreement  from  the  operation  of  the  statute, — ^performance  of 
the  consideration,  and  a  change  of  possession  imder  the  contract. 
Drury  vs.  Conner,  6  If.  ^  /.  292  2  Star.  Com.y  Sec.  763. 
1  Sug.  F.,  143.    18  Ves.y  328. 

Before  we  leave  this  branch  of  the  case  it  is  proper  to  state, 
that  we  do  not  consider  the  answer  of  Mrs.  Margaret  Dugan  as 
within  the  general  rule,  that  an  answer  asserting  a  fact  respon- 
sive to  the  bill  can  only  be  disproved  by  two  witnesses,  or  one 
witness  with  strong  corroborating  circumstances.  The  doctrine 
on  this  subject  is  stated  with  great  perspicuity  and  precision  by 
the  late  chief  justice  of  this  court,  in  the  case  of  Pennington 
vs.  OittingSy  2  O.  ^  J.,  215,  and  is  directly  applicable  to  the 
question  before  us.    He  says: — "A  plaintiff,  by  calling  on  the 
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defendant  to  answer  the  allegations  in  his  bill^  upon  oath^  makes 
the  answer  evidence;  and  as  one  witness  would  only  be  equiva- 
lent to  the  answer,  and  the  plaintiff  to  prevail,  must  have  pre- 
ponderating proof,  it  is  necessary  that  he  shoidd  have  another 
witness,  or  circumstances  in  addition  to  the  testimony  of  one, 
in  order  to  turn  the  scale.  Biit  looking  to  the  answer  as  testi- 
mony only,  it  must  be  treated  as  any  other  testimony,  and  the 
weight  of  it  must,  from  the  very  nature  of  evidence,  in  some 
degree  depend  on  the  fact  it  asserts.  Therefore,  when  an  exe- 
cutor or  administrator  answering  in  his  representative  character, 
alleges  facts  of  which  he  can  have  no  personal  knowledge,  it 
can  but  amount  to  an  assertion  of  his  impressions,  and  his 
speaking  positively  cannot  alter  the  character  of  his  testimony, 
merely  because  it  comes  in  the  shape  of  an  answer,  but  must 
be  allowed  its  due  weight  only,  and  is  not  entitled  to  the  full 
influence  of  the  answer  of  a  man,  speaking  of  facts  which  may 
be  within  his  own  knowledge.  And  upon  the  obvious  princi- 
jie,  that  when  a  witness  asserts  a  fact,  of  which  further  devel- 
opments in  the  course  of  his  examination  prove  him  to  be  in  a 
situation  to  prevent  his  having  a  full  knowledge  of  the  subject, 
his  testimony  is  not  entitled  to  the  weight  of  that  of  a  man 
swearing  to  facts  which  may  be  fully  within  his  knowledge. 
The  answer  in  this  case  is  of  that  description,  and  is  not,  we 
think,  such  as  to  require  the  testimony  of  two  witnesses,  or  one 
with  circumstances  to  out  weigh  it.  But  as  it  does  not  admit 
the  allegations  in  the  bill,  it  puts  the  complainant  on  proof,  and 
leaves  him  to  sustain  them  as  he  can,  unembarrassed  by  any 
supposed  responsive  features  of  the  answer."  9  Oran.  R.  160. 
The  principle  which  withholds  from  an  answer  of  this  descrip- 
tion, the  weight  to  which  it  would  be  entitled,  if  it  came  from 
the  party  to  the  transaction,  cannot  be  changed  by  the  period 
at  which  the  complainant  may  have  filed  his  bill,  no  matter  by 
what  motives  he  was  influenced  in  postponing  the  institution  of 
his  suit,  because  the  answer  being  in  its  nature  testimony  only, 
the  influence  to  be  attached  to  it  must  always  depend  on  the 
fact  it  asserts,  and  the  position  of  the  party  who  makes  the 
assertion. 
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Assuming  that  the  gift  claimed  by  the  appellees  was  origi- 
nally made^  and  so  made  and  executed  as  to  have  been  valid 
in  law  against  the  donor  or  setdor^  we  do  not  think  that  the 
proof  in  the  cause  shews^  as  has  been  maintained  by  the  coun- 
sel for  the  appellants^  the  substitution  of  another  proper^^ 
(described  as  the  Rope  WaUc^  in  place  of  the  house  in  contest^ 
by  the  consent  of  all  parties  concemed,  even  if  the  appellants 
could  avail  themselves  of  this  ground  of  defence  under  the 
pleadings  in  the  cause. 

Mrs.  Smith  died  in  1806.  The  deed  from  Creorge  Dugan 
to  Juc^  Pvrviance^  as  her  trustee^  conveying  the  property 
described  as  the  Rape  Walky  was  executed  on  the  1st  of  June 
1803.  And  yet  we  find  (Cumberland  Dugan  paying  to  his 
daughter  the  rents  of  the  property  in  Cumberland  Row,  to 
within  a  few  months  of  her  deaths  and  after  her  demise  affirm- 
ing that  the  house  belonged  to  her^  and  should  go  to  her  chil- 
dren. These  facts  are  entirely  inconsistent  with  the  idea^  that 
there  was,  with  the  consent  and  understanding  of  all  parties,  a 
substituted  gift  of  another  property  for  that  which  was  originally 
given. 

It  appears,  also,  that  so  fox  from  the  independent  matter  thus 
relied  on,  having  been  advanced  by  the  answer  as  a  ground  of 
defence,  the  argument  presupposes  the  existence  of  an  agree- 
ment and  gift,  which  the  answer  direcdy  repels,  and  it  may 
perhaps  be  doubted,  upon  the  cajse  of  Boon  vs.  Chiles ^  10  Pet.y 
209,  whether  it  would  have  been  competent  for  the  appellants  to 
have  availed  themselves  of  this  defence,  under  the  pleadings  in 
the  cause.  We  do  not  mean,  however,  to  determine  this  ques- 
tion, and  overrule  this  objection  to  the  decree,  on  the  ground 
that  there  is  no  evidence  to  support  it. 

The  propositions  which  we  propose  next  to  examine,  are 
those  presented  by  the  jdeas  of  the  statute  of  limitations  and 
lapse  of  time.  This  defence  has  been  taken  by  the  answer, 
and  the  enquiry  is,  has  it  been  sustained? 

It  is  clear,  that  William  R.  Smith  was  entitled  to  a  life  estate, 
as  tenant  by  the  curtesy,  in  this  equitable  inheritance  of  his 
wife.  1  Rop.y  19.  6  Mad,  R.y  249.  And  the  principle  is 
now  established  by  the  case  of  Morgan  against  Morgan^  & 
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Mad.  R.y  248;  that  the  husband  is  tenant^  by  the  curtesy >  of 
the  equitable  inheritance  of  his  wife,  notwithstanding  a  direc- 
tion to  pay  the  rents  and  profits  to  her  separate  use^  during  the 
coverture;  the  receipt  of  the  rents  and  profits  being  a  sufficient 
seisin  in  the  wife.  The  Vice  Chancellor  adopted  the  opinion 
of  Lord  HardaAckej  in  Roberts  against  DixweUy  1  Atk. 
603;  as  containing  the  true  doctrine  on  this  subject. 

The  interest  of  William  R.  Smith,  in  this  estate^  passed  to 
Cuinberland  Dugan,  as  his  assignee^  by  fcnrce  of  the  deed  of 
the  13th  of  August  1801^  and  Dugan  must  be  regarded  as 
occupying  the  property^  in  this  character^  until  the  death  of 
Smith,  in  1818.  It  is  manifest^  therefx^re^  that  no  cause  of 
action  had  accrued  to  the  appellees,  in  respect  to  this  estate, 
until  1818,  when  their  father  died.  At  this  period,  then,  for 
the  first  time,  the  statute  of  limitations  was  put  in  motion  by 
the  adverse  claim  of  Dugan. 

It  aiq)ears  that  one  of  the  appellees,  Mrs.  Eleanor  Gittings, 
was  of  age  in  July  1820,  and  married  in  the  spring  or  winter 
of  1821  >  and  that  M^s.  Rebecca  Gittings  attained  the  age  of 
twenty-one  years  in  1825,  and  was  married  in  1822.  And 
notwithstanding,  in  the  case  of  Mrs.  Rebecca  CHUings,  there 
was  coverture  before  the  termination  of  her  infancy^  it  was 
not  competent  for  her  to  avail  herself  of  any  other  disability 
than  that  of  infancy:  the  disability  that  existed  at  the  time 
her  cause  of  action  accrued.  The  doctrine  upon  this  sub- 
ject, was  correctly  stated  by  the  counsel  for  the  appellants,  and 
not  disputed  by  their  opponents.  The  rule  is  this:  a  party  is 
protected  by  the  disability  that  exists  at  the  time  his  rig^t  of 
action  first  accrued,  because  the  case  is  within  the  express  terms 
of  the  saving  clause  in  the  statute.  For  the  same  reason,  if 
there  are  in  existence  several  disabiUties,  at  the  time  the  right 
of  action  accrues,  the  statute  does  not  begin  to  run  until  the 
party  has  survived  them  all.  But  it  is  now  firmly  estaUished, 
that  you  cannot  prevent  the  operation  of  the  statute  by  cumu- 
lative disabilities.  3  J.  Ch.  R.,  138.  4  Mass.  R.,  182.  7 
S&g.  and  R.,  210.  Mercer  vs.  Selden,  1  How.,  62.  The 
whole  doctrine  was  examined  with  elaborate  care  by  Chancellor 
Kent,  in  the  case  of  Demarest  against  Winkoop,  3  /.  Ch.  R., 
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138,  and  the  opinion  pronounced  by  hini,  has  been  received  as 
containing  the  correct  rule  upon  the  subject.  If  subsequent 
disabilities  were  to  be  regarded^  the  right  of  action  might  be 
saved  for  centuries;  and  the  statute  would  be  rendered  inca- 
pable of  accomplishing  the  important  purposes  for  which  it  was 
passed. 

The  bill  was  ffled  on  the  3rd  of  January  1837>  and  as  be- 
tween that  period  and  1818,  when  the  right  of  action  accrued, 
twenty  years  had  not  elapsed,  a  right  of  entry  in  the  plain- 
tiffs would  not  have  been  tolled,  had  they  been  clothed  with 
the  legal  tide^  and  a  court  of  equity^  in  apfdying  the  statute  of 
limitations  analogically)  would  iH)t  permit  the  claim  of  a  party 
to  be  affected  by  any  devolution  of  time,  short  of  that  which 
Would  have  barred  them  at  law,  in  an  action  of  ejectment. 
10  Wheat. ^  162.  We  think,  therefore,  the  appellee's  claim 
to  the  property  is  not  barred>  either  by  limitations  or  lapse  of 
time. 

It  has,  however,  been  contended  by  the  counsel  for  the  appel- 
lants, that  although  the  appellees  are  not  barred,  so  far  as  their 
claim  for  the  property  is  concerned,  yet  they  are  baiTed  by  limi- 
tations and  lapise  of  time,  from  recovering  any  rents,  except 
such  as  were  received  by  ikS*.  Dugan^  within  three  years  before 
the  filing  of  the  bill.  The  ground  upon  which  this  argument 
has  been  j^aced  is,  that  it  would  have  been  competent  for  the 
plaintiffs,  on  the  case  made  in  their  bill,  to  have  recovered  the 
rents  from  Dtigan,  in  an  action  of  indebitatus  assumpsit,  and 
it  was  a  case,  therefore,  of  concurrent  jurisdiction,  between  the 
courts  of  equity  eind  law. 

It  is  true^  that  the  statute  of  limitations,  in  all  cases  of  con- 
current jurisdiction  at  law  and  in  equity,  is  equally  obligatory 
in  each  court.  In  such  cases,  couits  of  equity  do  not  act  so 
much  in  analc^  to  the  statute,  as  in  obedience  to  it.  They 
appjy  the  statute  as  it  would  have  been  applied  at  law.  In 
Murray  against  Coster y  20  J.  R.y  583,  Ckief  Justice  Spen- 
cer said: 

^^All,  however,  I  mean  to  deduce  from  this  consideration  is, 
that  it  is  impossible  in  a  case  like  this,  where  there  was  ample 
remedy  at  law,  that  the  change  of  ih^  forum  should  produce  a 
21         v.3 
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change  in  the  rights  of  the  parties;  for  beyond  all  doubly  had 
the  respondents  sued  at  law^  the  appellants  could  have  pleaded 
the  statute;  whether  successfully  or  not,  remains  to  be  consid- 
ered. I  have,  therefore,  no  hesitation  in  saying,  that  in  a  case 
where  there  is  a  concurrent  jurisdiction  in  the  coiuts  of  common 
law  and  of  equity,  the  rule  must  be  the  same,  and  the  statute 
of  limitations  may  be  pleaded  with  the  same  effect  in  the  one 
court,  as  the  other." 

The  same  doctrine  is  announced  by  Chancellor  Kentj  in 
7  /.  C  if.,  124,  Kane  vs.  Bloodgoody  where  he  says: — 

^^I  understand  this  proposition  to  mean,  that  if  the  party  has 
a  l^al  tide,  and  a  l^al  right  of  action,  and  instead  of  pro- 
ceeding at  law,  resorts  to  equity;  instead  of  bringing  his  action 
of  account,  or  detinue  or  case  for  money  had  and  received  at 
law,  files  his  bill  for  an  account,  the  same  period  of  time  that 
would  bar  him  at  law,  will  bar  him  in  equity.  This  is  the 
principle  that  pervades  the  cases."     2  8h.  and  Lef.y  607. 

This  being  the  principle  by  which  courts  of  equity  are  gov- 
erned, in  the  application  of  the  statute  of  limitations,  if  the 
counsel  for  the  appellants  could  have  maintained  the  proposi- 
tion, that  the  appellees  had  a  remedy  at  law  for  the  recovery  of 
the  rents,  the  statute  woidd  have  operated  as  a  positive  bar. 

But  it  is  clear,  we  think,  that  the  rents  and  profits  of  this 
property  could  not  have  been  recovered  at  law,  by  the  appellees, 
either  in  indebitattis  assumpsit y  or  any  other  fomi  of  action.  ^ 

It  is  evident,  that  in  a  case  like  this,  the  right  to  the  rents 
woidd  be  consequent  only  upon  the  successful  assertion  of  tide 
to  the  property,  and  as  this  contract,  resting  in  parol,  would 
have  been  absolutely  void  at  law,  no  recovery  in  that  court 
could  have  been  obtained.  The  doctrine  of  part  performance 
is  peculiar  to  the  chancery  courts,  and  is  not  regarded  at  law  as 
taking  a  case  out  the  statute  of  frauds.  Jackson  vs.  Piercsy  2 
J.  Rep.y  222. 

Another  insuperable  objection  to  the  maintenance  of  an 
action  at  law,  woidd  have  been,  that  in  that  court  the  plain- 
tiffii  could  not  have  stood  upon  their  equitable  tide. 

In  Mathexts  vs.  Wordy  10  O.  6^  J.y  466,  the  Court  of 
Appeals  declared,  that  the  doctrine  of  Lord  Mansfieldy  in 
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3  Bur.y  1901,  has  been  receded  from,  and  that  it  had  been 
repeatedly  decided,  that  the  legal  estate  shall  prevail  against  the 
equitable  title.  In  Doe  vs.  Wrooty  5  East,  138,  LordEUenbo- 
rough  says :  ^^  We  can  only  look  at  the  legal  estate ;  if  the  devisees 
have  an  equitable  interest,  they  must  claim  it  elsewhere,  and 
not  in  a  court  of  law. "     7  East.,  22.    2  John.  Rep.,  226. 

In  Welsh  vs.  Welsh,  5  Ohio  jR.,  430,  it  is  said:  ^^Does  it 
follow  that  because  the  plaintiffs  have  an  equitable  claim  against 
the  defendant,  he  can  enforce  this  claim  if  he  sues  in  assump- 
sit. If  he  prosecutes  his  suit  in  a  court  of  law,  he  must  in 
assumpsit  J  as  well  as  in  any  other  form  of  action,  show  that  he 
has  a  legal  right  of  action.  When  this  is  shown,  the  action 
will  be  governed  by  equitable  circumstances.'* 

The  same  proposition  is  established  in  Kane  against  Blood- 
goody  and  would  have  been  held  by  a  court  of  law,  as  fatal  to 
the  recovery  of  the  plaintiffs.  Chancellor  Kent,  in  speaking 
of  the  case  of  Lawly  against  Lawly,  9  Mod.  R.,  32,  says: 
''In  this  case,  lands  were  setded,  by  will,  on  trustees;  and  one  of 
the  trusts  was,  that  if  the  son's  wife  survived,  she  was  to  receive 
the  rents  and  profits  of  the  land,  as  the  same  were  at  that  time 
let.  Her  husband,  afterwards,  greatly  increased  the  rent,  and 
upon  his  death,  his  wife  enjoyed  the  whole  of  the  rents,  making 
no  distinction  between  the  oiiginal  and  the  additional  rent.  A 
number  of  years  after  her  death,  her  executor  was  sued  by 
the  devisee  in  tail,  being  a  grandson  of  the  testator,  for  an 
account  of  the  surplus  rents  received  by  her,  and  by  her  execu- 
tor. The  plea  of  the  statute  of  limitations  was  overruled,  be- 
cause the  estate  in  law  was  in  trustees,  and  the  executor  was 
decreed  to  account  for  the  improved  rents  received  by  her,  or 
by  him,  since  her  death." 

There  is  no  reason  given,  the  Chancellor  says,  for  this  decree, 
but  what  is  to  be  inferred  from  the  single  observation,  tfiat  the 
estate  in  law  was  in  trustees,  and  that  must  be  understood  to 
mean,  that  the  plaintiff  in  the  bill  had  not  the  legal  title,  and 
could  not  have  maintained  an  action  at  law.  Again,  he  says: 
''It  was  a  suit  by  one  cestui  que  trust  against  the  representative 
of  another  cestui  que  trust,  for  receiving  more  of  the  rents  than 
belonged  to  her;  and  I  can  see  no  reason  why,  as  between 
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them^  the  statute  could  not  have  been  applied,  xinless  we  adopt 
the  plain  rule,  upon  which  alone  the  decision  is  intelligible  and 
just,  that  the  plaintiff  was  a  cestui  que  trtust^  without  am/  title 
or  remedy  at  law.^^  7  J,  Oh.  Rep.,  116.  Without  pursuing 
this  subject  further,  or  adverting  to  other  objections  that  mi^t 
have  been  raised  against  a  recovery  at  law,  we  think  that  the 
only  remedy  open  to  the  appellees  is,  that  which  they  have 
adopted,  the  assertion  of  their  title  to  the  property  in  a  court  of 
equity,  and  as  consequent  upon  that  title,  an  account  and  pay- 
ment of  the  rents  and  profits.  In  our  opinion,  therefore,  the 
court  below  committed  no  error  in  overruling  the  plea  of  the 
statute  of  limitations. 

It  is  scarcely  necessary  to  add,  that  we  do  not  adopt  the  pro- 
position supposed  to  have  fallen  from  the  learned  Chancellor, 
in  the  case  of  Cabome  vs.  Godfrey y  3  Dessau^.  517,  that  in  con- 
troversies between  parties  standing  in  the  relation  of  parent  and 
child,  ^^the  statute  of  limitations  does  not  apply,  and  time  is 
unimportant, ' '  for  the  plain  reason,  that  the  court  have  no  power 
to  interpolate  into  the  statute  new  exceptions  and  provisions. 
But  we  place  our  opinion  on  the  ground,  that  as  the  bill  was 
instituted  by  the  appellees,  within  less  than  twenty  years  from  the 
period  at  which  their  right  of  action  accrued;  and  as  their  claim 
for  an  accoimt  and  payment  of  the  rents  was  incidental  to,  and 
consequent  upon  their  assertion  of  title  to  the  property,  they 
are  not  barred  by  either  limitations  or  laches. 

We  think,  however,  that  the  decree  of  the  county  court  was 
erroneous  on  the  question  of  assets. 

In  Evans  vs.  Igleharty  &G.  Sf  /.,  197,  this  court  said,  ^'the 
rule  upon  the  subject  of  assets  is  different  in  the  court  of  equity 
from  what  it  is  at  law.  Where  you  seek  to  charge  an  executor 
or  administrator,  in  his  representative  character,  before  the  latter 
tribunal,  assets  are  presmned,  unless  as  a  fact  it  is  put  in  issue 
by  the  pleadings,  but  before  the  former  tribunal,  assets  in  his 
hands,  must  be  alleged,  and  if  denied  or  not  admitted,  must  be 
proved."  In  Warfieldvs.  ChimbriU,  1  G.  ff.J.y  511,  it  was 
decided,  ^^that  a  respondent  submitting  to  answer  must  answer 
fully,  but  if  the  ans^^er  be  defective,  and  insufficient  to  meet 
the  allegations  and  interrogatories  of  the  bill,  the  complainant, 
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desiring  a  further  response^  must  except  to  the  answer.  If  he 
do  not,  he  cannot  rely  on  the  silence  of  the  respondent  in  rela- 
ti(m  to  any  material  allegation,  but  must  prove  it."  And  in 
Young  vs.  Chrmidyy  6  Cran.y  61,  the  Supreme  Court  say, 
^^that  if  the  answer  neither  admits  nor  denies  the  allegations  of 
the  bill,  they  must  be  proved  upon  the  final  hearing." 

Mi's,  Dvgan  states,  in  her  answer,  that  she  has  received,  as 
the  executrix  of  Cumberland  Dugan^  the  assets  shewn  by  her 
retum  to  the  Orphans  court,  which  she  is  prepaied,  when  re- 
quired, to  produce.  Surely  this  cannot  be  regarded  as  an 
admission  of  the  sufficiency  of  assets,  unless  upon  the  principle 
asserted  in  Smith  vs.  Smith,  4  Paige,  272,  "that  as  the  exe- 
cutrix does  not  in  her  answer  state  that  there  is  any  deficiency 
of  assets,  the  court  must  presume  there  is  sufficient  for  the  pur- 
poses of  the  suit.*'  A  proposition  directly  in  conflict  with  (he 
decisions,  both  of  this  and  the  Supreme  Court. 

The  decree  below,  in  this  respect,  was  clearly  erroneous,  and 
as  the  objection  is  directed  not  against  any  vice  or  infirmity  in 
the  bill,  or  to  the  competency  of  witnesses,  or  to  the  admissi- 
bility of  testimony,  but  because  the  complainants  failed  to  estab- 
Ush,  by  proof,  a  material  allegation  in  their  bill,  the  appellants 
are  not  precluded,  by  the  act  of  1832,  ch.  302,  from  raising  it 
in  this  court.     7  O.  ^  /.,  166. 

It  appearing  to  us  that  the  substantial  merits  of  the  case  will 
not  be  determined  by  affirming  or  reversing  the  decree  of  the 
county  court,  and  that  the  pm-poses  of  justice  will  be  advanced 
by  permitting  further  proceedings  therein,  and  further  testimony 
to  be  taken  in  relation  to  assets,  in  pursuance  of  the  6th  section 
of  the  act  of  December  session  1832,  ch.  302,  (he  cause  will 
he  remanded  to  Baltinufre  county  court,  as  a  court  of  equity. 

CAUSE    REMANDED, 
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Mary  Allender,  et  al.,  vs.  The  Vebtry  of  Trinity 
Church. — June  1845. 

In  1807,  G  conveyed  to  5  and  others,  two  lots,  on  which  a  church  had  then 
lately  been  erected,  in  trust;  'that  the  grantees  upon  bemg  reimbursed  all 
sums  which  have  been,  or  may  hereafter  be  paid  and  applied  in  and  about  the 
building  of  such  church,  release  to  such  person  or  persons  as  shall  or  may 
be  legally  authorised  to  receive  the  same,  all  their  estate  in,  &c.  in  trust  fur 
the  said  church.  *9,  the  surviving  grantee,  laid  out  a  large  sum  upon  the 
building,  and  devised  the  debt  to  the  appellants,  who,  in  1837,  filed  a  bill 
to  sell  the  lots  for  repayment  pf  their  claim,  against  the  vestrymen  of  the 
church:  no  person  had  been  authorised  to  receive  a  release  from  the  gran- 
tees. The  vestrymen  answered  the  bill,  assented  to  a  sale,  but  disclaimed 
knowledge  of  the  amount  of  wf 's  expenditures.    Held  : 

1.  The  act  of  limitations  was  not  a  bar. 

2.  The  right  of  the  complainants  rested  upon  the  equitable  implication  of  a 
lien. 

3.  The  non-appointment  of  persons  to  receive  a  release,  could  only  be 
accounted  for  by  imparting  to  the  vestry  a  knowledge  of  the  fact,  that  the 
building  of  the  church  had  not  been  paid  for. 

4.  The  only  proceeding  by  which  a  recovery  could  be  had,  was  in  rem. 

5.  The  assent  of  the  appellees  was  a  waiver  of  the  objection,  that  the  claim 
was  a  stale  one,  and  abandoned  by  lapse  of  time. 

Where  one  and  the  same  person  is  both  cestui  que  trust  and  tnistee,  and  the 
right  to  recover  rests  on  a  mere  equitable  implication  of  a  lien,  not  recog- 
nised at  law,  and  there  is  no  adverse  or  uninterrupted  possession  relied  on 
in  bar,  the  act  of  limitations  constitutes  no  defence. 

To  entitle  a  party  to  the  benefit  of  the  act  of  limitations,  the  claim  must  be 
such  that,  if  exempted  from  that  plea,  it  could  be  recovered  by  an  action  in 
a  court  of  law. 

The  act  of  limitations  to  be  available,  must  either  be  relied  on  by  plea  or 
answer. 

By  the  act  of  1798,  ch.  ,  sec.  29,  "  No  vestry  can  sell  a  lien,  or  transfer 
any  of  their  estates  or  property  belonging  to  the  church,  without  the  con- 
sent, at  least,  of  five  of  their  body,"— rector,  church  wardens,  and  bishop  of 
the  P.  E.  Church.  The  assent  of  vestrymen,  to  a  decree  for  the  sale  of 
church  property,  in  this  case  must  be  regarded  as  implied  admission,  that 
the  debt  claimed  was  due,  as  they  have  no  power  to  make  a  voluntary  sale 
of  the  property.  ^ 

A  notice  entitled  in  another  cause  to  produce  books  in  evidence,  merely  filed 
in  this,  without  proof  of  service,  raises  no  inference  against  tlie  party  to 
whom  the  notice  is  addressed. 

Primary  proof  in  equity,  stands  in  the  place  of  full  proof,  until  full  proof  is 
demanded.    Such  a  demand  dispenses  with  and  invalidates  primary  proof. 

It  is  a  settled  rule  of  evidence,  that  if  a  debtor  defendant,  seeking  to  discharge 
himself  from  a  claim  preferred  against  him,  relies  on  the  entries  on  the 
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credit  side  of  the  account,  rendered  or  exhibited  by  his  creditor,  he  there- 
by admits  in  eridence  against  him,  the  entries  on  the  debit  side  of  the 
account ;  and  such  debits  not  being  discredited  nor  disproved  by  testimony 
in  the  cause,  establish  the  claim  according  to  the  account. 

In  a  controrersy  upon  an  account  for  work  and  labor,  materials  furnished, 
and  money  paid,  after  a  lapse  of  twenty-four  years,  suit  commenced, 
general  proof  of  the  nature  and  extent  of  the  demand  being  in  eyidence, 
and  free  from  suspicion,  much  less  detailed  proof  should  be  exacted  from 
the  claimant;  than  if,  immediately  after  its  origin,  a  controrersy  in  rela- 
tion to  it  had  arisen. 

Signatures  to  receipts  for  money  paid,  being  in  the  possession  of  the  party 
and  his  representatives  claiming  under  him,  for  more  than  thirty  years, 
need  not  be  proved.  They  are  presumed  to  be  genuine,  when  they  relate 
to  transactions,  which  are  established  as  having  occurred  in  conformity  to 
the  receipts,  by  general  and  collateral  proof. 

Appeal  from  the  equity  side  of  Baltimore  county  court. 

The  bill  in  this  cause  was  filed  on  the  20th  September  1837, 
by  the  appellants  and  others,  who  claimed  as  creditors  for  money 
paid,  laid  out  and  expended,  in  and  about  the  erecting  of  a 
church  in  the  city  of  Baltimore. 

It  appeared  that  on  the  20th  May  1807,  William  Goodvnn 
conveyed  to  William  Slater  and  others,  two  lots  of  ground  in 
Baltimore^  on  which  said  lots  the  Trinity  church,  &c.  hath 
been  lately  erected,  in  trust;  that  the  grantees,  (of  whom  the 
appellants  father  and  testator  was  one,)  "upon  being  reimbursed 
and  paid,  all  and  every  the  simis  of  money  which  hath  or  have 
already  been  or  may  hereafter  be,  by  them  or  either  of  them 
paid,  (fee. ,  and  applied,  in  and  about  the  erecting  and  building  of 
the  aforesaid  church,''  shall  and  will  release,  convey  and  assure 
unto  such  person  or  persons  as  shall  and  may  be  legally  autho- 
rized to  receive  the  same,  by  a  good  and  sufficient  deed,  all 
the  estate  and  interest  of  them  the  said  William  Slater,  &c,, 
of  and  in  the  'said  two  lots  in  trust  for  the  use  of  the  said 
Trtnity  chturch,  &c. 

The*  bill  claimed,  among  others,  that  Joseph  Allender,  de- 
ceased, had  laid  out  to  the  1st  January  1826,  the  sum  of 
$5661,18;  and  that  such  debt  was  specifically  devised  by  him 
to  the  comjdainants.  The  bill  prayed  process  against  the  heii's 
at  law  of  WiUiam  Goodwin,  and  the  vestrymen  of  the  church, 
that  the  property  may  be  sold  for  payment  of  debts  secured  by 
the  deed,  &c. 
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The  vestrymen;  the  appellees^  answered  the  bill;  admitted 
the  deed;  &c. ;  and  that  they  have  heard  and  believe;  that 
Joseph  AUendeTy  <fcc.;  paid;  laid  ovxi  and  expended,  in  the  erec- 
tion of  the  said  church;  sums  of  money;  but  to  what  amount; 
and  whetlier  the  same  has  ever  been  repaid;  these  defendants 
have  had  no  opportunity  of  knowing;  and  therefore  insist;  that 
the  complainants  be  put  to  strict  proof  of  their  claims,  &c. 

The  heirs  at  law  of  the  grantor  admitted  the  facts  of  the 
bill. 

On  the  20th  September  1837,  a  decree  was  passed  for  a  sale; 
by  assent  of  parties;  and  a  trustee  appointed  to  make  it;  who 
reported  a  sale  for  the  sirni  of  $3600.  A  variety  of  proceed- 
ings were  then  had  in  relation  to  the  amount  of  the  claims  and 
distribution  of  the  fund;  which  are  sufficiently  stated  in  (he 
opinion  of  this  court. 

The  county  court,  (Magruder,  A.  J.,)  rejected  the  claims 
of  Joseph  AUender^B  devisees,  and  ordered  the  proceeds  of 
sales  to  be  paid  to  the  defendants,  the  vestrymen  of  the  church. 

The  complainants  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  Spence  and  Mar- 
tin, J. 

By  Glenn  and  Reverdy  Johnson  for  the  appellants,  and 
By  Addison  and  Dulany  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  claim  sought  to  be  recovered  by  the  appellants,  by  the 
institution  of  the  proceedings  before  us,  has  been  resisted  on 
various  grounds;  but  the  defences  mainly  relied  on  in  this  court, 
are  the  three  following: 

1st.  The  statute  of  limitations. 

2dly.  The  staleness  of  the  claim,  from  the  length  of  time 
that  the  appellants  have  slept  upon  their  rights;  and 

Sdly.  The  absence  of  the  necessary  proofs  to  establish  the 
same. 

To  determine  on  the  sufficiency  of  the  plea  of  limitations,  as 
a  bar  to  such  a  claim,  it  is  necessary  first,  to  ascertain  the  nature 
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of  the  claim,  and  before  what  tribunal  its  recoveiy  can  be  pur- 
sued. 

This  is  not  a  case,  strictly  speaking,  of  either  express  or  im- 
pUed  trust,  where  one  of  the  parties  stands  in  the  character  cf  a 
trustee,  and  the  other  bears  to  him  the  relation  of  cestui  que  trust; 
but  where  one  and  the  same  person,  was  both  cestm  que  trust 
and  trustee.  The  right  of  the  appellants  to  the  reUef  they  have 
sought,  rests  on  a  mere  equitable  imj^cation  of  a  lien,  not 
recognised  at  law,  and  of  which  a  court  of  law  could  in  no 
way  take  cognizance:  to  such  a  court,  in  no  form  of  action, 
could  the  appellants  successfully  apply  for  any  adequate  relief. 
Doctor  AUendety  as  far  as  concerns  the  claim  now  asserted  by 
his  representatives,  was  both  trustee  and  cestui  que  trust;  and 
as  the  surviving  joint  tenant  of  the  grantees  of  William  Oood- 
vmij  held  the  property  in  question,  until  being  reimbursed,  all 
expenditures  made  by  him  in  the  building  of  the  church,  he 
should  convey  the  same  to  the  persons  duly  authorised  to  receive 
the  deed  of  conveyance,  as  provided  for  in  the  deed  from  WU- 
liam  Croodmn.  That  such  persons  were  ever  appointed,  has  not 
been  pretended;  and  their  non-appointment,  although  twenty- 
live  years  and  more  had  elapsed  since  the  completion  of  the 
church,  can  only  be  satisfactorily  accoimted  for  by  imputing  to 
the  vestry  a  knowledge  of  the  fact,  that  a  conveyance  could  not 
lawfully  have  been  called  for,  by  reason  of  the  only  ground 
that  could  be  assigned  for  its  refusal  or  postponement,  to  wit, 
unrepaid  advances  for  the  building  of  the  church.  It  has  not 
been  relied  on  as  a  defence  in  this  cause,  (nor  if  it  had,  could 
it,  upon  the  proofs  and  proceedings  before  us,  have  been  suc- 
cessfully maintained,)  that  the  appellees  have  had  the  adverse 
and  uninterrupted  possession  for  more  than  twenty  years,  of 
the  lots  of  ground  and  premises,  the  sale  of  which  was  sought 
by  the  bill  of  complaint  of  the  appellants.  To  give  to  the 
appellees  the  benefit  of  the  plea  of  limitations,  the  claim  must 
be  such,  that  if  exempted  from  that  plea,  it  could  be  recovered 
by  an  action  in  a  court  of  law.  To  cite  authorities  for  this, 
(even  if  before  it  could  be  deemed  requisite,)  since  the  case  of 
Kane  vs.  Bloodgood,  7  Johns,  C.  jR.,  90,  cannot  be  necessary. 
Here,  the  appellants  claim  is  a  debt  due  by  nobody.  Neither 
22        V.3 
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at  law  nor  in  equity  can  a  judgment  or  decree  be  obtained^ 
personally  binding  any  body  for  its  payment.  The  only  pro- 
ceeding by  which  a  recovery  can  be  had,  is  in  rem;  in  personam  j 
there  is  no  remedy.  The  statute  of  limitations,  then,  could 
interpose  no  bar  to  the  appellants  right  to  recover,  assuming  it 
to  have  been  formally  pleaded  in  the  answer  of  the  appellees. 
But  conceding  that  the  statute  of  limitations  could  be  applied 
to  such  a  claim  as  that  now  before  us,  the  concession  is  of  no 
avail  to  the  appellees,  as  the  defence  has  neither  been  pleaded 
nor  relied  on  in  their  answer.  Chambers  vs.  ChalmerSy  et  al., 
4  GiU^  Johns.,  420. 

The  second  defence  on  which  the  appellees  have  relied  is, 
that  the  staleness  of  the  appellants  claim,  by  reason  of  the 
great  length  of  time  during  which  they  have  forborne  to  prose- 
cute it,  has  caused  a  court  of  equity  to  shut  its  doors  against 
them,  by  refusing  to  take  further  cognizance  of  the  subject 
matter  of  their  complaints.  Without  stopping  to  enquire, 
whether  the  pecuUar  nature  and  circumstances  of  this  case  do 
not  sufficiently  account  for  the  delay  in  its  prosecution?  whether 
that  delay  was  not,  in  some  measure,  the  result  of  equal  neg- 
ligence and  delay  on  the  pait  of  the  appellees?  and  whether 
that  n^ligence  and  delay  is  not  to  be  accounted  for  solely  on  a 
ground,  which  at  once  opens  the  doors  of  a  court  of  equity  to 
the  appeak  to  it,  by  the  appellants,  for  relief? — ^we  proceed  to 
state  the  reasons  why  this  defence  cannot  avail  the  appellees. 
By  the  assent  of  the  appellees  to  the  decree,  which  has  been 
passed  in  this  cause,  they  have,  by  necessary  implication,  waived 
the  defence  of  which  they  now  seek  to  take  advantage;  they 
have  assented  to  the  coimty  court  taking  cognizance  of  the 
case,  and  enquiring  into  the  intrinsic  merits  and  justice  of  the 
claim  of  the  appellants;  they  have  acknowledged  that  there  is 
a  sum  of  money  due  to  the  appellants,  for  the  payment  of 
which,  the  county  court  were  authorised,  and  ought  to  decree 
a  sale  of  the  property  in  question.  Upon  no  other  grounds 
could  they  have  given  their  assent  to  the  passage  of  the  decree, 
which  was  given  by  the  county  court.  By  the  twenty-ninth 
section  of  an  act,  entitled,  ^^an  act  for  the  establishment  of 
vestries  for  each  parish  in  this  State,"  passed  at  November  i 
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sion  1798,  it  is  enacted  "that  no  vestry  shall  sell  a  lien,  or 
transfer  any  of  their  estates  or  property,  belonging  to  their 
church  or  churches,  without  the  consent  of  five,  at  least,  of 
their  body,  (of  which  number  the  rector  shall  always  be  one,) 
together  with  the  consent  of  both  the  church-wardens;  and  ito 
case  there  be  no  rector  in  the  parish,  then  it  shall  be  necessary 
to  obtain  the  consent  of  the  bishop  of  the  Protestant  Episcopal 
Church  of  this  State,  for  the  time  being,  previous  to  any  sale, 
alienation  or  transfer  of  any  of  the  estates  or  property  aforesaid . ' ' 
To  the  decree  passed  by  the  county  court,  no  assent  of  the 
rector,  church-wardens,  or  bishop,  was  given:  neither  of  them 
were  parties  to  these  proceedings.  If  the  vestry  had  no  power 
to  make  a  voluntary  sale  of  the  property  of  the  church,  they 
had  no  power  to  confer  upon  the  county  comt  an  authority  to 
decree  such  sale.  If  there  was  nothing  due  to  the  appellants 
under  the  deed  from  William  Goodwitiy  then  the  vestry  were 
wholly  unauthorised  to  give  any  assent  to  the  decree  for  a  sale, 
and  the  assent  of  itself,  would  give  to  the  county  court  no 
power  to  make  such  a  decree.  Without  imputing  to  the  vestry 
a  gross  violation  of  their  duty,  and  an  imposition  practised  upon 
the  county  court,  we  cannot  do  otherwise,  than  r^ard  their 
assent  to  the  decree  passed  in  this  case  as  an  impUed  admission 
by  them,  that  there  was  a  debt  due  to  the  appellants,  under  the 
deed  from  William  Chodwin,  for  the  payment  of  which,  they 
were  entitled  to  a  sale  of  the  church  property. 

The  third  ground  upon  which  the  claim  of  the  appellants  is 
resisted,  is,  that  the  proofs  in  the  cause  do  not  shew  any  thing 
to  be  due  to  them  on  account  of  expenditures  made  by  Doctor 
AUendery  in  the  building  of  Trinity  church.  And  in  support  of 
this  position  they  allege,  that  every  presumption  ought  to  be 
raised  against  their  claim,  because  they  did  not  exhibit,  and 
have  withheld  the  books  of  account  of  Doctor  AUenderj  kept 
in  relation  to  his  receipts  and  expenditures  for  the  church, 
although  notified  to  produce  them.  It  is  true,  that  near  the 
end  of  the  record  the  following  paper  has  been  inserted,  viz: 

^^ Price  andothers  vs,  AUender  and  others,  Baltimore  county 
court,  equity  side.  James  Biaysy  Walter  T.  AUender ,  adm^rs 
of  Dr.  Joseph  Allender.     Notice  is  hereby  given  you  to  produce 
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the  books  of  the  Trinity  church,  which  Dr.  Joseph  AUender 
had,  as  treasurer  of  Trinity  church,  to  be  used  as  evidence 
before  the  auditor  and  said  court,  in  the  taking  of  the  account 
and  hearing  of  the  above  case,  and  this  is  signed  by  the  soUci- 
tor  of  the  appellees." 

But  this  notice  is  not  entitled  as  of  the  case  then  before  the 
court,  nor  does  it  appear  when  it  was  filed;  or  that  the  court 
ever  acted  or  passed  any  order  upon  it;  or,  indeed,  that  the 
appellants  ever  had  any  notice  of  its  existence.  It  raises,  then, 
no  inference  against  the  validity  or  justice  of  the  aj^Uants 
claim,  that  they  had  not  produced  in  court,  books  which  they 
had  no  motive  primarily  to  adduce,  not  being  admissible  evi- 
dence of  their  claim;  which  books,  by  no  direct  proof,  are 
shewn  ever  to  have  been  in  their  possession;  and  which,  by 
no  order  of  the  court,  or  even  notice  served  upon  them  from 
the  opposite  party,  were  they  required  to  produce. 

It  has  also  been  urged,  that  the  county  court  were  right  in 
rejecting  the  appellants  claim,  because  it  was  not  authenticated 
in  the  mode  prescribed  by  our  testamentary  system,  for  claims 
exhibited  against  the  estates  of  deceased  persons.  This  objec- 
tion detracts  nothing  from  the  appellants  right  to  recover.  The 
appellees,  by  their  answer,  called  upon  the  appellants  for  full 
proof  of  their  claim;  and  this  requisition ^er  se^  would  have 
dispensed  with  the  ordinary,  pecuniary  proofs  of  their  claim, 
prescribed  by  our  testamentary  system,  had  it  been  made  against 
the  estate  of  a  deceased  person.  What  object  could  a  claimant 
have  in  exhibiting  primary  proofs  of  his  claim,  when  they  would 
be  wholly  inadmissible  evidence  to  sustain  it,  where  full  proof 
is  required?  Primary  proofs  stand  in  the  place  of  full  proof, 
until  full  proof  is  demanded.  From  that  moment  they  cease 
lo  be  any  evidence  in  the  case,  and  there  no  longer  exists  any 
necessity  for  their  production. 

We  come,  now,  to  the  last  defence  of  the. appellees,  the  only 
open  question  in  the  cause,  have  the  appellants  offered  sufiicient 
evidence  to  substantiate  a  claim  equal  in  amoimt  to  the  fund  to 
be  distributed.  The  appellees  have  insisted,  that  conceding 
the  iNXX>f  in  the  cause,  to  shew  that  the  appellants  had  expended 
the  sum  of  money  stated  in  their  bill,  over  and  above  the 
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amount  of  their  receipts^  as  shewn  by  the  testhnony;  yet  that 
account  X  is  a  pleading  in  the  cause,  and  is  evidence  for  the 
app^ees  of  all  the  credits  in  the  account,  but  is  no  evidence 
for  the  appellants  as  to  the  debit  side  of  that  account,  and  thus 
the  claim  of  the  appellants  is  more  than  overpaid,  by  their  own 
shewing.  In  support  of  such  a  doctrine,  no  authority  has  been 
referred  to,  and  we  deem  it  unnecessary  to  adduce  authorities 
against  it.  If  any  principle,  both  at  law  and  in  equity,  is  con- 
clusively settled,  it  is,  that  if  a  debtor  defendant,  seeking  to  dis- 
chaige  himself  from  a  claim  preferred  against  him,  relies  on  the 
entries  on  the  credit  side  of  the  account  rendered  or  exhibited 
by  his  creditor,  he  thereby  admits  in  evidence  against  him,  the 
entries  on  the  debit  side  of  the  account.  If  then  the  appellees 
put  their  defence  on  the  credits  allowed  them  in  account  X, 
the  debits  of  that  account  not  being  discredited  or  disproved  by 
the  testimony  in  the  cause,  establish  the  claim  for  which  these 
proceedings  were  instituted. 

But,  say  the  a{^)ellees,  the  account  X  is  no  evidence  in  this 
case,  (which  is  undoubtedly  true,)  and  the  vouchers  produced 
by  the  appellants  for  the  alleged  payments  by  Doctor  AUender, 
with  the  testimony  taken  in  relation  to  them,  are  wholly  insuf- 
ficient for  the  purpose  for  which  they  are  offered.  And  they 
further  contend,  that  by  reason  of  the  great  length  of  time 
which  has  elapsed  since  these  transactions  took  place,  that  more 
full  and  minute  testimony  is  required  in  relation  to  those 
vouchers,  than  if  the  present  enquiry,  in  relation  to  them,  had 
taken  {dace  immediately  after  they  were  given.  That  inde- 
pendently of  the  vouchers,  it  is  not  only  necessary  to  prove  the 
pajrment  of  the  sums  of  money  mentioned  in  those  vouchers, 
but  to  prove  that  the  materials  furnished,  and  for  which  pay- 
ment was  made,  were  of  good  quality,  were  necessarily  used 
in  the  building  of  the  church,  and  were  appropriate  for  the 
purpose  for  which  they  were  used.  That  the  services  were 
actually  and  necessarily  rendered,  and  were  of  the  value  of  the 
payments  made  for  them.  That  the  work,  with  its  value,  done 
by  each  mechanic,  and  the  necessity  for  such  work,  must  be 
shewn,  before  there  can  be  any  allowance  for  the  payments 
made  to  them.    And  that  the  handwriting  of  each  subscriber 
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to  those  receipts^  must  be  proved  by  competent  testimony^  before 
they  can  be  received  as  evidence  of  the  payments  they  purport 
to  attest.  That  after  a  lapse  of  more  than  twenty-five  years^ 
this  great  particidarity  and  fulness  of  proof  is  required  of  the 
representatives  of  Doctor  AUender;  and  that  stronger  proof  is 
demanded  to  sustain  their  claim^  than  would  have  been  requi- 
site had  it  been  the  subject  of  judicial  scrutiny  immediately 
after  its  origin^  are  positions  which  we  think  carmot  be  main- 
tained upon  any  sound  principles  of  reason^  law  or  justice. 
On  the  contrary^  in  our  opinion^  much  less  detailed  and  con- 
clusive {HToof  should  be  exacted  in  support  of  the  claim  before 
us,  than  if,  immediately  after  it  originated,  the  present  contro- 
versy had  arisen. 

Looking  at  the  present  case,  as  it  is  presented  by  the  record, 
we  do  not  see  any  material  difference  in  respect  to  the  proofs 
necessary  to  sustain  their  claim,  if  the  appellants,  instead  of 
being  complainants,  as  they  now  are,  had  been  brought  into 
court  as  defendants,  to  a  bill  filed  against  them  by  the  appellees, 
calling  for  a  deed  of  conveyance  upon  the  terms  specified  in 
the  deed  from  WiUiam  Goodwiuy  and  in  bar  of  the  reUef 
prayed,  they  had  set  up  the  existence  of  the  claim  they  are  now 
seeking  to  recover.  In  support  of  such  a  defence,  after  such 
a  lapse  of  time,  could  it  be  contended,  that  to  sustain  the 
vouchers  then  exhibited  in  that  suit,  as  they  are  now  in  this, 
the  fullness  and  particularity  of  proof  suggested  by  the  appellees 
would  have  been  required  by  the  court? 

It  must  be  borne  in  mind,  that  there  is  nothing  to  be  found 
in  the  record,  which  taints  with  suspicion  the  vouchers  adduced  - 
by  the  appellants.  No  proof  has  been  given  by  the  appellees 
which  discredits  or  proves  the  injustice  of  any  one  of  them. 
After  a  careful  examination  of  them,  we  think,  that  far  more 
of  them  are  sustained  by  sufficient  evidence,  than  are  necessary 
to  establish  a  claim  beyond  that  now  made  by  the  appellants, 
after  making  all  deductions  for  the  credits,  satisfactorily  estab- 
lished by  the  appellees.  It  is  in  proof,  by  the  testimony  of  the 
appellees,  that  the  church  ^^was  carefully  constructed,  and  with 
great  solidity,"  and  that  the  erection  of  such  a  building  now, 
would  cost  $30,000;  and  there  is  no  evidence  before  us  to  diew. 
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that  when  built^  its  erection  could  have  been  effected  for  a  leas 
sum  of  money.  It  is  also  proved^  that  Joseph  Jeffers  was  the 
master  carpenter^  and  Charles  Stansbvry  the  bricklayer  fcnr  the 
building  of  the  church.  Their  signatures  are  proved  to  all  the 
vouchers  to  which  their  names  are  attached.  The  signature  of 
James  Jeffers j  and  his  authority  to  receive^  has  been  proved  as 
to  all  the  receipts  given  by  him  on  account  of  his  father.  There 
has  not  been  an  insinuation  in  the  argument^  much  less  is  there 
to  be  foimd  in  the  record  any  proof,  that  the  sums  of  money 
appearing  by  the  vouchers  to  have  been  paid  to  Joseph  Jeffers 
and  Charles  Stansbun/,  were  greater  in  amoimt  than  they 
ought  to  have  received  for  their  services  as  master  carpenter  and 
bricklayer^  for  the  erection  of  such  a  building.  On  the  con- 
trary, it  appears,  that  after  cdl  the  previous  pajrments  made  to 
him,  Joseph  Jeffers^  claim  for  a  further  sum  for  his  services  in 
building  the  church  were  submitted  to  arbitration,  and  the  sum 
of  $432  was  awarded  to  him,  which  was  paid  by  Doctor  Al- 
lender.  It  is  in  proof,  also,  that  Joseph  Jeffers  and  Charles 
Stansbvry  are  both  dead.  Under  all  the  circumstances  of  this 
case,  then,  we  are  of  opinion,  that  all  the  receipts  or  vouchers 
signed  by  Charles  Stansburt/y  and  those  signed  by  Joseph  Jef- 
fers and  James  Jeffers^  are  suflSciendy  established  by  proof,  to 
entitle  the  representatives  of  Doctor  AUender  to  use  them,  in 
support  of  the  claim  they  are  now  pursuing.  And  we  are  fur- 
ther of  opinion,  that  all  the  vouchers  of  the  appellants  avouched 
by  the  signature  of  Joseph  Jeffers  y  and  those  by  the  signature 
of  Charles  Stansbvry,  purporting  to  have  thereon  the  receipts 
of  those  in  whose  favor  they  were  avouched,  are  sufficiently 
established  for  the  purpose  above  mentioned.  The  appellants 
are  under  no  obligation  to  prove  the  signatures  to  those  receipts. 
Having  been  in  their  possession,  and  that  of  Doctor  AUender, 
whom  they  represent,  for  more  than  thirty  years,  as  we  may 
fairly  presume,  these  receipts,  under  the  circumstances  and  for 
the  purposes  for  which  they  are  brought  before  us,  prove  them- 
selves. To  hold  otherwise,  and  carry  out  the  views  of  the 
appellees,  would  be  of  ruinous  consequence,  and  do  flagrant 
injustice  to  trustees  and  agents,  and  would  deter  every  prudent 
man  from  enlisting  in  such  service.    The  vouchei-s  accredited 
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by  this  court,  after  a  deduction  of  all  credits  to  which  they  are 
properly  subject,  exceed  in  amount  the  fund  to  be  distributed. 
This  court  are  prepared  to  agn  a  decree,  reversing  the  order 
of  the  county  court  appealed  from,  with  costs  to  appellants  in 
this  court;  the  costs  in  the  county  court  to  be  paid  out  of  the 
fund  in  court;  and  ordering  the  fund  in  controversy  to  be  paid 
over  to  the  appellants,  the  executors  of  Doctor  Joseph  AUender. 

DECREE  REVERSED  WITH  COSTS. 


Richard  Edwards,  vs.  The  Baltimore  Fire  Insurance 
Company. — June  1846. 

Where  there  is  a  formal  defect  in  the  preliminary  proofs  offered  by  an  as- 
sured to  the  underwriter,  which  could  hare  been  supplied  had  an  objection 
been  made  by  the  underwriters  to  payment  on  that  ground,  but  the  under- 
writer put  his  refusal  to  pay  on  other  grounds,  the  production  of  fUrtfaer 
preliminary  proofs  will  be  considered  as  waived. 

Where  the  answer  of  the  underwriter  stated  that  the  proofs  were  wholly  un- 
satisfactory as  to  the  amount  of  the  loss;  that  all  responsibility  was  denied 
by  reason  of  a  material  concealment  as  to  the  character  of  the  risk;  that  all 
claim  had  been  forfeited  under  a  particular  article  of  the  policy,  and  he 
also  reserved  all  objections  to  recovery  m  any  form,  and  without  intendmg 
to  waive  any  of  the  rights  under  the  policy,  this  is  not  a  waiver  that  the  no- 
tice of  the  loss  by  fire  was  not  "forthwith*^  given,  and  a  particular  account 
of  the  loss  or  damage,  **as  soon  qfUr  as  possible,**  delivered  by  the  assured 
to  the  assurers,  in  conformity  to  ihp  article  in  the  policy,  under  which  the 
claim  was  alleged  to  be  forfeited. 

The  loss  took  place  in  November,  and  the  objection  was  made  in  March; 
notice  given,  or  an  account  of  loss  delivered,  in  March,  would  not  have  been 
a  compliance  with  the  policy. 

There  is  no  ground  for  the  implication  of  a  waiver  of  preliminary  proof, 
where  the  assured  could  not  have  supplied  the  proof,  nor  remove  the  objec- 
tion to  the  want  of  it,  if  the  objection  had  been  made.  The  assured,  in 
such  case,  can  sustain  no  injury  by  non-disclosure  :  He  is  not  lulled  into 
false  security,  nor  prejudiced  in  the  way  of  fraud  or  surprize. 

Neither  will  the  court  imply  a  waiver,  where  the  answer  of  the  underwriter 
gives  explicit  warning  and  annunciation  to  the  assured,  that  he  designs  to 
waive  nothing,  and  that  he  must  come  to  trial,  fully  prepared  to  prove 
every  thing  necessary  to  his  recovery. 

The  terms,  ^'forlhwith,**  in  a  policy  of  insurance,  used  in  connection  with  giv- 
ing notice  to  the  underwriter  of  the  occurrence  of  a  loss  by  fir&— and  •*«« 
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soon  as  posribU"  after  a  fire  occurs,  delirer  a  particular  account  of  such 
loss,  are  not  to  be  taken  literally,  but  mean  with  due  diligence,  or  without 
unnecessary  procrastination  or  delay,  under  all  the  circumstances  of  the 
case. 

In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the  assured;  or 
he  has  been  guilty  of  no  unnecessary  procrastination  or  delay,  under  all 
the  circumstances  of  such  cases,  are  questions  of  fact,  to  be  determined  by 
the  jury. 

It  is  not  analogous  to  the  question  of  diligence  exacted  by  the  law,  from  the 
holder  of  a  dishonored  note  or  bill,  desirous  of  fixing  the  liability  of  pre- 
vious parties  to  such  instmments. 

A  policy  of  insurance,  executed  in  Baltimore,  against  fire  on  merchandise  in 
a  house  at  F,  required  the  ^aswredfnihunth,  to  give  notice  to  the  under- 
writer of  any  loss.  The  mail  left  F  on  Monday,  Wednesday,  and  Friday, 
for  Baltimore,  The  fire  took  place  on  Friday  ni^t,  and  the  assured  did  not 
giro  notice  by  mail  on  Wednesday.  All  the  circumstances  attending  the 
condition  of  the  property,  and  the  efforts  of  the  assured  to  collect,  and 
presenre  it  in  its  damaged  state  were  left  to  the  jury  to  determine,  whether 
the  assured  was  not  so  occupied  on  Tuesday,  in  doing  every  thing  in  his 
power  for  the  safety  and  protection  of  the'  property,  as  to  show,  he  had 
neither  time  nor  opportunity  to  put  the  notice  in  the  post  office,  in  season 
for  the  mail  of  that  day. 

Appeal  from  BaUvinore  county  court. 

T^is  was  an  action  of  covenant  upon  a  policy  of  insurance 
against  fire^  brough}  pn  the  13th  Novc^nber  1842^  by  the 
appellant  against  the  appellee,  ^o  pleaded  rum  infregU 
canv^utfonem. 

The  plalniiff,  to  support  the  issue  on  his  part;  gave  in  evi- 
dence his  application  for  insurance. 

BaUimoiey  Sept.  28th,  1839. 
To  the  President  and  Directors  of 

The  Baltimore  Fire  Insurance  Co., 
The  subscribers  want  insurance  on  account  of  Richard 
EdtoardSy — desire  to  be  insured  against  loss  or  damage  by  fire, 
for  the  term  of  one  year,  to  the  amount  of  $6000,  on  the  pro- 
perty described  below;  that  is  to  say,  on  merchandize,  such  as 
is  kept  in  a  country  store,  in  a  frame  building,  now  occupied 
by  jR.  JB,,  located  between  two  mountains,  standing  alone. 
Frame  stable  about  one  hundred  yards  from  the  store.  A  fur- 
nace about  five  hundred  yards  from  store.  In  FarrandsviUey 
Clinton  County y  Pennsylvaniay  near  the  canal.  If  any  loss 
23        V.3 
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the  amount  of  said  loss  to  be  paid  to  Hooper 
bowing  a  legal  claim  against  the  said  Edwards. 
Hooper  and  Graff. 

ium  will  be  required?" — 
I  percent.,  $50." 
28th  September  1839. — ^Accepted,    Hooper 


BaUimore  F.  Ins.  Office,  1st  Oct.  1839. 

-You  will  please  call  at  the  office  as  soon  as  you 
onvenient,  as  I  cannot  make  out  your  policy 
u.  Respectfully, 

W.  A.  Tucker,  PresU. 
Baltimore  F.  Ins.  Office,  19/A  Oct.  1839. 
-If  you  should  be  passing  by  my  office,  please 
Respectfully  Yours, 

W.  A.  Tucker,  Pres't. 
r  ^  Graff. 

of  insurance,  dated  23d  October  1839,  was  in 
he  order  for  insurance. 

icle  of  the  policy,  made  it  the  duty  of  all  per- 
n  case  of  fire,  to  do  every  thing  in  their  power 
md  protection  of  the  property  insured;  and  all 
1  by  this  company,  sustaining  any  loss  or  dam- 
B  forthwith  to  give  notice  to  the  company;  and 
B  possible,  to  deliver  in  as  particular  an  account 
)v  damage,  signed  by  their  own  hands,  as  the 
case  will  admit;  and  make  proof  of  the  same  by 
ffirmation,  and  by  their  books  of  accounts,  and 
)uchers  as  shall  be  reasonably  required,  and  shall 
lether  any,  and  what  other  insurance  is  made  on 
perty,  and  shall  procure  a  certificate  under  the 
^strate,  or  notary  public,  (most  contiguous  to  the 
i  fire  happened,  and  not  concerned  in  such  loss,) 
acquainted  with  the  character  and  circumstances 
)r  persons  insured,  and  do  know,  or  verily  believe, 
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that  he,  she,  or  they,  really  and  by  misfortune,  and  without 
fraud  or  evil  practice,  have  sustained  by  such  fire,  loss,  or 
damage  to  the  amount  therein  mentioned;  and  until  such  affi- 
davits and  certificates  are  produced,  the  loss  shall  not  be  pay- 
able. So,  also,  if  there  appear  any  fiuud  or  false  swearing, 
the  claimant  shcdl  forfeit  his  claim  to  restitution  or  payment  by 
virtue  of  this  policy. 

The  plaintiff  also  proved  the  following  letters,  admitted  to 
have  been  received  by  the  company: 

BaUimorCy  Nov.  26th  1839. 
Wm.  a.  Tucker,  Esq.,  President,  &c. 

Sir: — We,  yesterday,  received  information  of  the  destruction, 
by  fire,  of  the  property  insured  by  you,  by  policy,  No.  6959, 
(dated  per  application,  Sept.  28th  1839,  in  the  name  of  Richard 
Edwards,)  which  insurance  was  effected  by  Ujs,  and  to  be  paid 
to  us  if  loss  should  take  place;  we  shall  inunediately  take  steps 
to  procure  the  necessary  proofs  of  the  loss,  amount  of  property 
destroyed,  and  furnish  you  with  the  same.  You  will,  there- 
fore, hold  the  same  subject  to  our  order  and  adjustment. 

Respectfvdly  yours.         Hooper  and  Graff. 
Also : — 

Baltimore,  Dec.  28th  1839. 
Wm.  a.  Tucker,  Esq.,  President,  &c. 

Sir: — ^We  lay  before  you  this  day,  papers  shewing  the  loss 
by  fire,  on  policy  No.  6969,  which  you  will  examine. 

Respectfully,         Hooper  and  Graff. 

Also: — 

To  the  P.  and  D.  of  the  B.  P.  Insurance  Co. 

Oent: — You  will  take  notice,  that  I  did,  on  the  7th  Decem- 
ber 1839,  transfer  ail  my  right,  title,  claim  and  interest,  in  po- 
licy No.  5959,  (Baltimore  Fire  Insvrance  Co.,)  to  Messrs. 
Hooper  4*  (jrraff.  You  will,  therefore,  account  to  them  for 
the  loss  sustained  on  said  policy,  and  their  receipt  will  be  good 
for  the  same.  Respectfully, 

Richard  Edwards. 

Baltimore,  Jan  9th,  1840. 
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vniore  F.  Ins.  Office,  Jan.  13th  1840. 
to  see  your  books  and  other  papers^  in 
fider  the  policy,  from  this  office, 
fully,  Wm.  a.  Tucker,  Preset. 

a,  I  wish,  also,  to  see  the  bills  of  parcels 
""ou  will  please  to  call  at  the  office  as  soon 

Wm.  a.  Tucker,  Pres't. 
hoards,  FarrandsviOey  CSitUon  cotinty, 
of  Hooper  ^  Qrcffy  Baltimore.) 

Baltimore,  Jan.  lith  1840. 
.,  Pres't  B.  P.  Ins.  Co. 
our  note  of  yesterday,  I  must  beg  leave 
Hooper  4r  Cbraff,  as  you  are  well  aware, 
Dns  authorized  to  settle  the  claim  in  the 
Richard  Edwards^ 

Baltimorey  February  Uth  1840. 
be  Baltimore  F.  I.  Co. 
ive  respectfully  to  inform  you,  that  the 
Richard  Edioards  of,  &c.,  showing  the 
he  merchandize  covered  by  your  policy 
r  1839,  No.  6969,  and  subsequendy  de- 
have  been  already  advertised,  are  in  our 
5  in  North  Street,  subject  to  your  exami- 
I,  for  whicli  purpose  we  will  deliver  them 
1  that  we  are  ready  to  furnish  any  other 
t  already  communicated,  which  you  may 
the  fact  and  extent  of  said  loss, 
to  be, 

ally,  your  obedient  serv'ts, 
N  and  Buchanan,  Atty^sfor  R.  E. 

ore  F.  Ins.  Office,  March  3rd,  1840. 
>8,  Esq., 

d  papers  you  have  left  for  the  inspecdon 
join  your  claim  for  loss  under  a  policy 
ere  so  numerous,  that  I  am  only  able 
r  examination,  that  this  company  con- 
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aiders  them  wholly  imsatisfactor}'^  as  to  the  amount  of  your 
daim>  even  if  the  company  were  responsible  at  all.  They 
deny^  however,  any  responsibility,  by  reason  of  a  material 
concealment  as  to  the  character  of  the  risk;  and  even  if  the 
policy  ever  had  attached,  by  reason  of  the  circumstances  attend- 
ing the  fire,  if  any  responsibility  ever  had  existed,  it  has  all 
been  discharged,  and  your  claim  forfeited  under  the  7th  condi- 
tion of  insurance,  annexed  to  the  poUcy ;  for  you  have,  on  oath, 
rendered  an  account  of  loss,  in  which  you  estimate  a  lot  (of 
goods)  at  Lockhavetiy  as  worth  $150; — ^which,  in  the  first  place, 
was  never  intended  to  be  included  in  the  policy;  and,  in  the 
second  place,  we  suppose,  was  not  consumed  by  fire.  With  a 
reservation  of  all  objections  to  your  recovering,  in  any  form, 
and  without  intending  to  waive  any  of  our  rights  under  the 
pohcy,  we  leave  you  to  pursue  any  course  you  may  deem  expe- 
dient. Respectfully, 

W.  A  Tucker,  Pres't. 
The  plaintiflf  offered  proof  of  the  location  and  condition  of 
the  store,  and  its  contents;  the  goods  left,  after  the  fire,  were 
removed  to  an  adjacent  building;  many  in  a  bad  condition, 
soiled  and  rumi^ed,  and  were  then  in  the  possession  of  the 
sheriff  of  the  county,  who  had  commenced  arranging  them, 
for  the  purpose  of  making  an  inventory.  The  witness,  on  the 
next  day,  (Saturday,)  assisted  the  sherifi*,  who  was  then  absent 
two  days,  and  locked  up  the  goods;  as  soon  as  the  inventory  was 
finished,  a  copy  was  made  and  sworn  to  by  plaintifi*.  After 
the  inventory  and  affidavit  were  finished,  they  were  put  into 
the  post  office,  at  Farrandsville,  directed  to  Hooper  Sf  Qn^^ 
BaUimorey  the  inventory  and  affidavit  were  procured  for  (he 
plaintiff,  as  soon  as  they  possibly  could  be  done.  They  were 
engaged  two  or  three  days  in  taking  the  inventory.  Witness, 
when  in  BaUimorey  went  to  the  office  of  defendant,  and  there 
saw  the  copy  of  inventory,  and  which  he  sent  to  Messrs. 
Hooper  Sf  Graff y  from  i^.,  in  the  possession  of  Mr,  Tucker y 
the  president  of  the  company.  Mr.  Buchanan  stated,  that 
witness  was  Mr.  Edward^ s  clerk,  and  had  brought  down  all 
the  books  and  papers,  and  they  were  now  ready  to  go  into  an 
examination  of  them,  to  which  Copt.  Tucker  reified,  he  had 
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no  time  then  for  an  examination,  but  would  like  to  have  the 
books  and  papers  sent  to  the  office,  so  that  he  could  examine 
them  at  his  leisure.  The  interview  with  Capt.  Tucker y  was 
in  the  latter  part  of  January  or  February  1840,  and  there  was 
but  one.  Deponent  reached  Baltimore  on  the  third  day  after 
he  left  FarrandsviUe;  the  plaintiff  was  in  Jf^.,  from  the  time  of 
the  fire  until  January.  The  goods  were  levied  on  by  the  sheriff, 
after  the  fire,  under  execution. 

Evidence  was  also  given  by  the  plaintiff,  of  the  visit  of 
Hooper  to  the  president  of  the  company;  the  delivery  of  the 
inventory  and  various  accounts,  and  that  the  loss  was  disputed 
by  the  company,  because  Capt.  Tucker  contended,  in  a  con- 
versation he  had  widi  Edwards  and  Hooper y  that  they  had  not 
performed  the  conditions  of  the  pohcy,  in  rendering  an  account, 
whereby  the  company  could  ascertain  the  loss;  and  also  com- 
plained to  Mr,  Hooper,  as  the  agent  of  Edwards,  of  the  delay 
in  transmitting  the  account  and  statement  of  loss,  and  Capt. 
Tucker  complained  to  witness,  that  the  company  had  not  been 
notified  of  the  sheriff's  sale,  which  took  place  after  the  fire,  so 
that  the  company  had  no  opportunity  of  appointing  appraisers, 
to  ascertain  the  partial  loss,  as  provided  for  by  one  of  the  con- 
ditions of  the  policy. 

The  plaintiff  also  proved,  the  burning  of  his  store  on  the 
evening  of  the  18th  November  1839;  that  the  sheriff  who  levied 
upon  the  goods,  did  not  authorise  the  taking  qf  any  inventory, 
except  when  he  was  present;  that  the  plaintiff  offered  to  assist 
him  in  taking  it,  and  he  had  the  assistance  of  his  clerk  in  part. 
The  sheriff  took  possession  on  the  21st  November  1839,  and 
commenced  his  inventory  on  the  22nd,  and  completed  the  same 
on  the  14th  December.  The  confusion  from  the  fire,  produced 
much  delay.  Edwards  could  not  have  obtained  a  copy  until 
the  sheriff  completed  his.  The  sheriff's  sale  commenced  on  the 
16th  December  1839,  was  adjourned  from  day  to  day,  and  com- 
pleted 8th  January  1840.  The  inventory  comprised  about 
twelve  pages  of  foUo  paper.  The  distance  from  Lockhaoen  to 
FarrandsviUe  is  about  seven  miles.  Witness  was  not  certain 
whether  the  mail  came  daily  from  F.io  L.,  or  every  other  day, 
from  the  21st  November  1839,  to  the  1st  January  1840.     From 
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Lockhaven  to  Baltimore y  there  was  then,  and  is  now,  a  daily 
mail.  The  F.  and  i.  mail  are  imited  at  L.  The  sheriff  had 
exclusive  possession,  on  and  after  the  2l8t  November  1839,  of  the 
injured  and  remaining  goods.  The  plaintiff  was  not  at  home  on 
the  evening  of  the  fire,  he  had  gone  to  Lockhaveny  and  returned 
about  10  o'clock,  after  the  fire.  There  was  a  post  oflSce  at 
FarrandsviUey^cfiA  the  mail  left  there  on  Monday y  Wednesday 
and  Friday  for  Baltimore^  and  if  no  accident  happened,  a 
letter  would  arrive  in  jB.,  from  jP.,  on  the  night  of  the  third 
%day,  and  be  delivered  on  the  morning  of  the  foicrth  day.  It 
was  tri-weekly  at  F.  in  1832.  In  the  spring  of  1840,  it  was 
daily.  The  mail  did  not  leave  F.  regularly,  and  frequently 
failed  to  connect  at  WiUiamsport.  In  1839,  there  were  three 
contracts  for  carrying  the  mail  between  F.  and  Northumber- 
Umdy  which  was  the  distributive  office;  that  six  or  eight  days 
would  not  be  unreasonable  from  F.  to  Bcdtimorey  as  the  roads 
were  obstructed  at  that  time  from  the  20th  of  the  month. 
From  F.y  the  mail  in  December,  would  be  very  uncertain. 
The  mails  from  iV.  to  jB.,  in  Baltimore y  were  as  follows:  15th 
November,  received  on  the  16th;  17th  on  the  18th;  18th  none; 
19th  on  the  20th;  20th  to  27th,  each  on  the  day  following; 
to  1st  December,  none. 

The  plaintiff  also  proved,  that  before  the  11th  February  1840, 
his  counsel  called  on  the  defendants,  and  requested  to  see  the 
preliminary  proofe  of  loss,  furnished  them  by  the  plaintiff,  but 
that  the  defendants  refused  to  show  him  the  same;  and  that 
before  the  trial  of  this  case,  notice  was  given  to  the  defendants 
to  produce  the  same  in  court,  which  they  have  refused  to  do. 
The  plaintiff  prayed  the  court  to  instruct  the  jury: 
^*That  if  they  believed  the  facts  set  out  in  the  foregoing  state- 
ment, the  defendants  have  waived  the  adduction  by  the  jdaintiff 
of  the  preUminary  proofs  required  by  the  conditions  aimexed 
to  the  policy  of  insurance,  and  that  such  waiver  dispenses  the 
plaintiff  from  now  offering  evidence  of  his  having  furnished 
the  same." 

The  defendants  prayed  the  courts  opinion  to  the  juiy  as  fol- 
lows: 
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let.  That  if  they  find,  from  the  evidence,  that  the  honse,  in 
\diich  the  goods  insured  were  at  the  application  for  the  insur- 
ance, was  used  as  a  dwelling  house,  that  then  the  policy  in 
this  case  is  void  under  the  2nd  article  of  the  conditions  annexed 
to  the  policy  in  question,  because  the  description  of  the  same 
in  the  application  for  insurance,  was  false. 

^d.  If  the  jury  find  the  facts  stated  in  the  first  prayer,  and 
also  find,  that  if  said  house  had  been  truly  described  as  occu- 
pied as  a  dwelling,  that  the  risk  of  the  insurance  would,  in  the 
opinion  of  the  underwriters,  have  been  considered  as  enhanced, 
and  a  higher  premium  have  been  charged  than  was  charged  in 
this  case,  that  then  the  plaintiffs  are  not  entitled  to  recover,  the 
policy  being  void  under  the  2nd  article  of  the  conditions  of 
insurance,  attached  to  said  policy. 

3rd.  That  the  plaintiffs  are  not  entitled  to  recover,  because 
they  have  not  offered  evidence  that  they  forthwith  gave  nodce 
of  the  loss  to  the  defendants,  or  as  soon  as  possible  after  the 
fire  occurred,  delivered  to  them  the  particular  account  of  their 
loss  or  damage,  signed  by  them,  as  the  nature  of  the  case  ad- 
mitted; and  made  proof  of  the  same  by  his  oath,  and  by  his 
books  and  accounts,  and  other  proper  vouchers,  as  required  by 
the  7th  condition  attached  to  the  policy. 

4th.  That  the  true  construction  of  the  policy  of  insurance  in 
this  case,  is,  that  the  insurance  was  effected  for  the  benefit  of 
Hooper  Sf  Chraffy  the  persons  appljring  for  the  same  as  evidenced 
by  the  order  for  insurance  of  the  28th  September  1839,  given 
in  evidence  by  plaintiff,  and  the  terms  of  the  policy  itself;  and 
that  no  recovery  can  be  had  in  this  case  for  any  loss,  which  the 
jury  may  find  from  the  evidence,  occasioned  to  the  goods  in- 
sured, without  evidence  that  said  Hooper  ^  Graff  had  a  legal 
claim  against  said  Edwards ^  the  plaintiff,  and  if  there  beimy 
evidence,  then,  only  to  the  extent  of  any  such  claim  as  may 
be  she¥m  by  evidence. 

The  court,  (Le  Grand,  A.  J.,)  rejected  the  prayer  of  the 
plaintiff,  and  also  rejected  the  first,  second,  and  fourth  prayers 
of  the  defendants,  and  granted  the  tliird  prayer  of  defendants. 

To  the  rejection  of  the  plaintiff's  prayer,  and  the  granting  of 
the  third  prayer  of  defendants,  the  plaintiff  excepted,  and  pro- 
secuted this  appeal. 
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The  cause  was  argued  before  Archer^  C.  J.,  Dorset, 
Spence  and  Martin,  J. 

By  Nelson  and  W.  F.  Giles,  for  the  appellant,  and 
By  R.  Johnson  and  David  Stewart,  for  the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

The  bill  of  exceptions  taken  by  the  appellant  in  this  cause, 
is  to  the  county  court's  refusal  to  grant  the  prayer  made  by  him, 
and  to  the  granting  of  the  third  prayer  of  the  defendants. 

The  plaintiff  prayed  the  court  to  instruct  the  jury,  "that  if 
they  believed  the  facts  set  out  in  the  foregoing  statement,  the 
defendants  have  waived  the  adduction,  by  the  plaintiff,  of  the 
preliminary  proofs  required  by  the  conditions  annexed  to  said 
policy  of  insurance,  and  that  such  waiver  dispenses  the  plaintiff 
from  now  offering  evidence  of  his  having  furnished  the  same." 

Assuming,  that  the  letter  of  the  defendants,  of  the  3rd  of  March 
1840,  was  a  flat  denial  of  the  plaintiff's  right  to  recover,  upon 
a  ground  going  to  the  merits  of  the  plaintiff's  claim,  and  having 
no  reference  to  the  preliminary  proofs  thereof,  to  be  furnished 
to  the  defendants,  (which,  for  the  plaintiff,  is  the  most  favorable 
light  in  which  it  could  be  regarded,)  the  plaintiff's  prayer  was 
properly  rejected  by  the  court.  It  carried  the  doctrine  of  im- 
plied waiver  of  preliminary  proofs,  far  beyond  any  of  the  cases 
referred  to  in  support  of  it;  and  farther  than  it  can  be  legiti- 
mately extended  upon  the  principles  on  which  it  is  founded. 

In  the  case  of  Allegre  vs.  The  Maryland  Ins.  Co.,  6  Har.  ^ 
JbAw.,  408,  the  preliminary  proof  omitted  to  be  furnished  to  the 
underwriters,  was  the  invoice  of  the  caigo  insured,  which,  with 
all  the  preliminary  proofs  requisite  in  that  case,  were  of  such  a 
character,  that  furnishing  them  by  the  insured,  at  the  date  of 
the  letter  from  the  Insurance  Company ,  would  have  been  a 
sufficient  compliance  with  the  provisions  of  the  policy,  in  respect 
to  the  preliminary  proofs;  and  a  requisition  for  their  production, 
could,  by  the  assured,  at  once  have  been  complied  with. 

The  principles  upon  which  the  waiver  of  preliminary  proofe 

depend,  are  correctly  stated  in  the  case  of  Mc Masters  and  Bruce 

vs.  The  Western  Mut.  Ins.  Co.y25  Wencfetf,  382,  where  the 

court  say,  "the  law  is  well  setded,  that  if  there  be  a  formal  de- 

'  24        v.3 
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feet  in  the  preliminary  proofs,  which  could  have  been  supphed 
had  an  objection  been  made  by  the  underwriters,  to  payment 
on  that  ground ;  if  they  do  not  call  for  a  document,  for  instance, 
or  make  an  objecticm  on  the  ground  of  its  absence  or  imperfec- 
tion, but  put  their  refusal  upon  other  grounds,  the  production 
of  such  further  preliminary  proofs  will  be  considered  as  waived . ' ' 
And,  speaking  of  the  interviews  between  the  insured  and  the 
agents  of  the  company,  the  court  further  say,  "had  the  objec- 
tion been  made  in  the  course  of  these  interviews,  the  defects 
might  at  once  have  been  remedied." 

In  the  case  of  the  jStna  Fire  Ins.  Co.  vs.  Tyler y  16  Wendell, 
401,  Chancellor  Walworth  says,  "the  law  is  well  settled  in  this 
State,  that  if  there  is  a  formal  defect  in  the  preliminary  proofs,  re- 
quired by  the  pohcy  or  the  custom  of  the  place,  and  which  could 
probably  have  been  supplied,  had  any  objection  been  made  by 
the  underwriters,  to  the  payment  of  the  loss  on  that  groimd;  if 
the  insurers  do  not  call  for  the  document,  or  make  no  objection 
on  the  ground  of  its  absence  or  imperfection,  but  put  their  refusal 
to  pay  distinctly  on  some  other  ground,  the  production  of  such 
further  preliminary  proof  will  be  considered  as  waived."  And 
in  2  WenckUj  71,  Ocean  Ins.  Co.  vs.  Francis^  it  is  decided, 
that  "where  the  underwriters  make  no  objection  to  the  suflS- 
ciency  of  proof  of  interest,  but  put  their  refusal,  to  pay  on  the 
ground,  that  they  are  not  liable  for  the  loss,  it  is  a  waiver  of 
preliminary  proof  of  interest."  Why  is  it  such  waiver?  Be- 
cause, had  the  objection  been  then  raised,  the  proof  of  interest, 
according  to  the  stipulations  of  the  policy,  could  then,  and 
would,  have  been  julduced  by  the  assiu'ed. 

But  what  is  the  objection  to  the  sufficiency  of  the  preliminary 
proofs  in  the  case  now  before  us?  It  is,  that  the  notice  of  the 
loss  by  fire,  was  not  "forthwith"  given,  and  a  particular  account 
of  the  loss  or  damage,  "as  soon  after  as  possible,"  delivered  by 
the  assured  to  the  assurers.  Suppose  the  objection  had  been 
raised  in  the  letter  of  the  president  of  the  Insurance  Company, 
of  the  3rd  March  1840,  could  the  appellant  have  bettered 
his  condition?  Would  notice  then  given,  or  an  account  of  loss 
then  dehvered,  have  been  a  compliance  with  the  conditions  of 
the  policy?    Unquestionably  not.    There  is  no  ground,  there- 
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fore,  for  the  implication  of  the  waiver  insisted  on  by  the  appel- 
lant. He  could  not  have  removed  the  objection,  had  it  been 
made;  he  has  sustained  no  injury  by  its  non-disclosure.  The 
conduct  of  the  appellees  has  lulled  him  into  no  false  security; 
has  prejudiced  him,  neither  in  the  way  of  fraud,  nor  surprise. 

Suppose,  however,  it  were  otherwise,  and  that  the  objection, 
if  raised,  could  then  have  been  obviated  by  the  appellant,  we 
think  Ae  letter  of  the  underwritere,  of  the  3rd  of  March  1840, 
repels  every  presumption  of  any  waiver  on  thtir  part,  and  is  an 
explicit  warning  and  annunciation  to  the  appellee,  that  they 
designed  to  waive  nothing,  and  that  on  the  trial  of  any  action 
which  he  might  institute  against  them,  he  must  come  prepared 
to  prove  every  thing,  which,  according  to  the  terms  and  condi- 
tions of  the  pohcy  of  insurance,  it  was  necessary  to  prove,  to 
entitle  him  to  recover. 

For  the  reasons  we  have  stated,  we  think  the  county  court 
were  right  in  rejecting  the  appellant's  prayer. 

The  third  prayer  of  the  appellees,  to  the  granting  of  which 
the  appellant  has  excepted,  is,  ^^that  the  plaintiffs  are  not  enti- 
tled to  recover,  because  they  have  not  offered  evidence,  that 
they  forthwith  gave  notice  of  the  loss  to  the  defendants,  or  as 
soon  as  possible  after  the  fire  occurred,  delivered  to  them  the 
particular  account  of  their  loss  or  damage,  signed  by  them,  as 
the  nature  of  the  case  admitted,  and  made  proof  of  the  same 
by  his  oath,  and  by  his  books  and  accoimts,  and  other  proper 
vouchers,  as  required  by  the  seventh  condition  attached  to  the 
policy." 

To  enable  us  to  judge  of  the  correctness  of  the  court's 
conduct,  in  granting  this  prayer,  the  meaning  of  the  terms, 
"forthwith,"  and,  "as  soon  as  possible,"  as  used  in  the  policy 
of  insurance,  ought  to  be  ascertained  To  give  to  them 
their  literal  import,  would,  in  almost  every  case  of  loss  by  fire 
that  occurs,  strip  the  insured  of  all  hope  for  indemnity  for  the 
loss  incurred;  and  policies  of  insurance  against  fire,  would,  as 
to  the  insured,  instead  of  being  contracts  of  indemnity,  as  they 
profess  to  be,  become  engines  of  fraud  and  injustice  in  the 
hands  of  the  imderwriters,  and  a  recovery  by  the  insured,  would 
be  rarely,  indeed,  if  ever  practicable.     Such  a  constniction, 
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)re,  has  not  been  sanctioned  by  courts  of  justice.  The 
leaning  of  those  terms  is,  loith  due  diligence,  or  without 
sssary  procrastination  or  delay ,  under  all  the  circum- 
s  of  the  case.  See  Inman  vs.  Western  Fire  Ins.  Co., 
endelly  461 ,  where  it  was  determined  that,  ^^fbrthwith," 
h  a  policy,  imposes  upon  the  insured  nobbing  more  than 
s  called  due  diligence,  under  all  the  circumstances  of  the 
'  and  Cornell  vs.  Le  Roy,  9  Wendell ,  166,  where  it  was 
d,  that  ^^the  assured  is,  as  soon  after  the  fire  as  possible, 
ver  in  a  particular  account  of  such  loss  or  damage,  and 
eans  no  more,  than  it  is  to  be  done  with  due  diligence, 

all  the  circumstances  of  the  case ;  there  is  to  be  no  un- 
ary procrastination  or  delay." 

dl  ordinary  cases,  whether  due  diligence  has  been  used 
I  insured,  or  he  has  been  guilty  of  no  unnecessary  pro- 
lation  or  delay  under  all  the  circumstances  of  the  respec- 
ises,  are  questions  of  fact  to  be  determined  by  a  j  ury .  We 
t  assent  to  the  proposition  contended  for  by  the  appellees, 
ie  same  transmission  of  notice  of  loss  necessary  to  con- 
due  diligence  on  the  part  of  the  insured  in  this  case,  that 
ing  to  ^^  The  Lato  Merchant, ^^  and  an  unbroken  chaui 
isions  of  courts  of  justice,  is  deemed  due  diligence  by  the 

of  a  bill  of  exchange  or  promissory  note,  seeking  to 
J  those  contingently  liable  for  the  payment  thereof,  viz: 
3tice  must  be  transmitted  to  those  sought  to  be  charged 
by  the  next  mail  after  the  dishonor  of  the  bill  or  note. 
I  rule,  as  an  unbending  principle  of  law,  has  not,  and  we 
3Ught  not,  to  be  applied  to  contracts  like  that  now  before 
urt.  And  in  reference  to  such  contracts,  we  entirely  cou- 
th the  views  and  principles  so  perspicuously  and  force- 
ated,  in  note  (p.)  to  page  451,  of  1  Stark,  on  Ev.,  as 
3,  "in  general,  questions  of  reasonable  time,  reasonable 
lue  diligence,  probable  cause,  and  such  like,  depend  so 
on  their  own  peculiar  circumstances  as  not  to  admit  con- 
itly  of  any  general  rul^s,  and  it  is  of  greater  convenience 
end  on  the  judgment  and  discretion  of  a  jury,  deciding 
omparieon  of  the  circumstances  with  the  ordinary  course 
ctice,  or  with  reference  to  dve  ordinary  principles  of  fair 
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and  honest  dealings  than  to  introduce  such  a  multijdicity  of 
legal  rules  and  definitions  as  would  be  necessary  for  the  due 
decision  of  cases^  subject  to  such  infinite  variety  of  circumstan- 
ces. It  is,  in  truth,  a  matter  of  important  and  obvious  policy, 
rather  to  refer  questions  of  this  nature  as  matters  of  fact  to  a 
jury,  than  to  frame  legal  rules  applicable  to  paiticulars.  The 
difficulty  of  framing  precise  rules  must,  in  such  circumstances, 
be  very  great,  for  the  reasons  adverted  to,  unless  they  be  founded 
on  some  prominent  and  decisive  incidents.  Whenever  the  court 
decides  upon  circumstances,  the  decision  would  become  a  pre- 
cedent and  rule  of  law,  and  as  such  decision  would  afford  room, 
by  comparison,  for  a  great  number  of  distinctions,  the  obvious 
effect  would  be,  to  multiply  such  decisions  and  distinctions  to  a 
very  inconvenient  and  burthensome  extent.  On  the  other 
hand,  by  abstaining  from  legal  decision,  except  in  cases  where 
some  decisive  rule  or  principle  of  law  is  clearly  applicable,  and 
by  adopting  in  others  the  inference  of  the  jury,  in  point  of  fact, 
substantial  justice  is  administered  in  simplicity,  and  free  from 
perplexity  occasioned  by  nice  and  subtle  distinctions,  and  con- 
flicting decisions.  And  this  is  an  advantage,  and  by  no  means 
an  unimportant  one,  incident  to  the  system  of  trial  by  jury: 
the  law  can  thus  deal  in  general  definitions  and  leave  the  rest ' 
as  fEU5t  to  the  jury,  without  multijdying  decisions  and  prece- 
dents; but  if  the  judges,  and  not  the  jury,  were  to  decide,  eveiy 
decision  would  become  a  precedent,  and  legal  distinctions  would 
be  multiplied  to  an  excessive  extent." 

According  to  the  facts  in  this  case,  as  appealing  on  the  record, 
would  it  be  irrational  in  the  juiy  to  conclude,  that  the  plaintiff 
had  been  guilty  of  no  want  of  due  diligence  in  not  foi-warding 
a  notice  of  the  loss  by  the  mail  of  Wednesday,  by  reason  of 
his  being  so  occupied  on  Tuesday  in  doing  ^^every  thing  in 
his  power  for  the  safety  and  protection  of  the  property  insured," 
which,  by  the  express  terms  of  the  policy,  he  was  bound  to  do, 
that  he  had  neither  time,  nor  opportunity,  to  put  the  notice  in 
the  post  office  in  time  for  the  mail  of  that  day. 

The  defendant's  third  prayer,  withdrawing  from  the  consi- 
deration and  finding  of  the  jury  the  question,  as  to  due  diligence 
in  giving  notice  of  the  loss  by  fire,  and  the  question  whether 
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there  was  any  unnecessary  delay  in  delivering  the  particular 
account  of  the  loss,  we  think  that  in  granting  that  prayer,  the 
county  court  were  in  error. 

But,  conceding  that  we  are  wrong  in  the  opinion  we  have 
expressed,  as  to  the  tribunal  by  which  the  question  of  due  dili- 
gence in  giving  notice,  to  the  Insurance  Company ,  of  the  time 
of  loss,  is  to  be  determined,  and  that  to  shew  due  diligence, 
the  plaintiff  must  prove  that  such  notice  was  put  into  the  post 
office  in  time  for  the  next  mail,  (after  the  fire,)  from  Fhrrans- 
viUe  to  Baltimore,  the  county  court,  in  granting  the  third 
prayer  of  the  defendants,  took  that  fact  from  the  consideration 
of  the  jury,  and  determined  it  in  the  negative;  although  there 
was  evidence  before  the  jury,  from  which  it  was  competent  for 
them  to  find,  if  they  believed  from  the  evidence,  the  fact  so  to 
be,  that  such  notice  was  put  into  the  post  office,  in  time  to  have 
been  transmitted  in  the  first  mail,  after  the  fire,  from  Farrans- 
viUe  to  Baltimore.  On  this  ground,  if  all  othets  were  want- 
ing, we  think  there  is  error  in  the  court  below  in  giving  to  the 
jury  the  instruction  prayed  for  in  the  defendant's  third  prayer. 

We  concur  with  the  county  court  in  its  rejection  of  the 
plaintiff's  prayer,  but  dissent  from  its  granting  the  defendant's ' 
third  prayer,  and  therefore  reverse  its  judgment. 

JUDGMENT   REVERSED   AND   PROCEDENDO   AWARDED. 


Philip  Turner  vs.  James  T.  N.  Maddox,  Ex'r  op  Eleanor 
W.  Turner. — December  1845. 

Under  the  act  of  1785,  ch.  80,  sect.  11,  the  courts  have  power  to  enter  judg- 
ments  on  awards  returned  under  that  act,  notwithstanding  the  death  of 
either  of  the  parties  to  the  cause  referred. 

So  in  an  action  upon  a  contract  to  indemnify  one  from  the  consequences  of  a 
judgment  to  be  rendered  in  a  pending  suit,  and  which  suit  was  referred 
under  the  act  of  1785,  and  during  the  reference,  the  person  to  be  indemni- 
fied died,  the  defendant,  the  guarantor,  cannot  impeach  the  validity  of  such 
judgment  by  showing  the  death  of  the  defendant  therein,  before  it  was 
rendered  upon  the  award. 
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Eyidence  should  correspond  with  the  allegations  of  the  declaration,  or  be 

confined  to  the  point  in  issue. 
In  an  action  by  an  executor  to  recover  back  money  alleged  to  have  been  paid 

by  his  testatrix  in  her  life  time,  he  cannot  show  a  payment  by  himself  after 

her  death. 

Appeal  ftom  St.  Mary^s  county  couit. 
This  was  an  action  of  assumpsit  brought  on  the  11th  July 
1843,  by  the  appellee,  who  declared,  that  the  appellant,  on  the 
23rd  January  1838,  in  consideration  that  the  said  E.  W.,  then 
administratrix  as  aforesaid,  inhabiting  in  this  State;  that  is  to  say, 
at,  &c.,  had  a  setdement  by  which  she  paid  to  the  said  Philip  all 
his  right,  tide,  claim  and  interest  to  the  personal  estate  of 
Henry  Turner;  he,  the  said  P.,  undertook  and  faithfully  pro- 
mised, that  he,  the  said  P.  would  indemnify  her,  the  said  E. 
W.y  administratrix  as  aforesaid,  against  all  and  any  charges  and 
damages  whatsoever,  for  and  by  reajson  of  a  suit  pending  be- 
tween L.  E,  T.  and  the  said  E.  W.  T.,  administratrix  of 
H.  T.     And  the  said  James  T.  N.  in  fact  saith,  that  the  said 
E.  W.  giving  faith  and  credit  to  the  promise  and  assumption 
aforesaid,  of  the  aforesaid  P.,  afterwards,  &c.,  did  pay  over  to 
(he  said  P.  all  his  right,  tide,  claim  and  interest  as  aforesaid. 
And  the  said  James  T.  N.  in  fact  further  saith,  that  afterwards, 
&c.,  the  said  L.  E.  T.  obtained  a  judgment  against  her,  the 
said  E.  W,y  and  thereby  recovered  a  considerable  sum  of 
money,  amounting,  in  the  whole,  to  the  sum  of,  &c.     And  the 
said  E.  W.yin  her  life  time,  had  also  thereby  been  put  to 
very  great  charges,  and  forced  to  lay  out  and  expend  sundry 
other  laj^ge  sums  of  money,  for  her  costs  accruing  on  her,  the 
said  E.  W,y  defending  the  said  suit,  amounting  to  the  further 
sum  of,  &c.,  as  by  the  record  of  the  said  county  court  may  more 
fully  appear;  of  all  which  premises  the  said  P.  afterwards,  &c., 
had  notice.     And  so  the  said  James  T.  iV.,  executor  as  afore- 
said, saith,  that  the  said  Philip  did  not  indenmify  her,  the  said 
Eleanor  W.y  according  to  the  promise  and  assumption  afore- 
said, of  him,  the  said  Philip. 

The  defendant  pleaded  non  assumpsit. 

1st  Exception.  At  the  trial  of  the  cause  the  plaintiff  read 
in  evidence  the  agreement  between  Philip  Turner  and  Mrs. 
Eleanor  Turner y  viz  ; 
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^^I  have  this  day,  January  23rd  1838,  had  a  settlement  with 
Mrs,  Eleanor  W.  Turner  j  administratrix  of  Henry  Tumei^y 
and  have  received  all  my  right,  tide,  claim  and  interest  in  and 
to  the  personal  estate  of  Henry  Turner ,  of  his  administratrix, 
Eleanor  W.  Turner.  And  I  hereby  bind  myself  to  indem- 
nify her,  the  said  Eleanor  W.  Turner ,  against  any  and  all 
losses  which  may  accrue  from  a  suit  now  pending  between 
Leivis  E,  Turner  and  Mrs.  Eleanor  W.  Turner y  adminis- 
tratrix of  Henry  Turner;  the  said  suit  having  been  instituted 
against  Eleanor  W.  Turnery  as  administratrix  of  Henry  Turn- 
er,  who  was  security  for  Josiah  Turner ,  on  his  guardian's 
bond,  from  which  bond  there  was  a  balance  due  to  the  said 
Lewis  E.  Turner. .  •  ^  Philip  Turner. 

Test:—/.  T.  N.  Maddox.''  '* 

And  then  offered  to  read  in  evidence  a  judgment  of  the  State 
of  Maryland^  for  the  use  of  Lewis  E.  Turnery  against  Mrs. 
Eleanor  Turnery  administratrix  of  H.  T.y  rendered,  on  the 
16di  March  1839,  for  $609,70,  on  an  award. 

The  defendant  then  offered  to  prove,  by  a  legal  and  compe- 
tent witness,  that  Mrs.  E.  W.  T.y  the  defendemt  in  said  judg- 
ment, died  on  the  19th  June  1838,  for  the  purpose  of  shewing 
that  said  judgment  was  a  nullity,  having  been  rendered  against 
a  dead  person.  But  the  court,  (Key  and  Dorset,  A.  J.,) 
refused  to  allow  the  defendant  to  give  the  said  evidence  to  the 
jury,  but  permitted  the  judgment  to  be  read  in  evidence  by  the 
plaintiff,  to  which  refusal  the  defendant  excepted. 

2nd  Exception.  The  plaintiff  to  support  the  issue  on  his 
part,  joined  in  addition  to  the  evidence,  incorporated  in  first 
bill  of  exceptions,  which  is  made  part  hereof,  then  read  in  evi- 
dence to  the  jury  the  said  judgment  therein  mentioned,  and 
offered  to  prove  by  a  competent  witness,  that  the  executor  of 
Mrs.  E.  W.  T.y  paid  to  witness,  who  was  plaintiff  in  the  said 
judgment,  the  amount  thereof,  after  the  death  of  Mrs.  E.  W. 
Turner  yhui  the  defendant  objected  to  the  said  testimony  going 
to  the  jury,  under  the  pleadings  in  this  causey  the  court  per- 
mitted the  said  evidence  to  go  to  the  jury,  to  which  permission 
of  tlie  court  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he 
appealed  to  this  court. 
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The  cause  was  aigued  before  Archer^  C.  J.,  Dorset^ 
Chambers^  Magruder  and  Martin,  J. 

By  J.  Johnson  for  the  appellant. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  before  us  upon  an  appeal  from  St.  Mary^s 
county  court,  and  presents,  for  our  examination,  the  opinion  of 
the  court  as  expressed  on  questions  of  evidence,  in  two  bills  of 
exception. 

A  suit  was  instituted  by  the  appellee  against  the  appellant, 
on  the  10th  of  July  1843,  and  was  brought  upon  a  ccmtract  of 
indemnity,  given  by  the  defend|piMWiOl|^the  plaintifTs  tes- 
tatrix, as  administratrix  ofJfe^^Ti^Mj^Sk  the  23rd  of  Janu- 
ary 1838,  in  which  the  J^^pRant  stipidatiM^o  indemnify  the 
appellee's  testatrix  agaii\  am^d^^iSS^M^^  accrue  to  her, 
from  a  suit  then  dependin  jliA^n  her,  as^cl  administratrix, 
and  Lewis  E,  Turner.  \    ^  IB^        _.^ 

The  contract  wa8  exec  J^dnby  F^Uw^fFurnery  and  was  in 
these  words :  -   ™^jr 

"I  have  this  day,  23rd  January  1838,  had  a  settlement  with 
Mrs.  Eleanor  W.  Turner ,  administratrix  of  Henry  Turnery 
and  have  received  all  my  right,  title,  claim  and  interest,  in 
and  to  the  personal  estate  of  Henry  Turnery  of  his  admin- 
istratrix, Eleanor  W.  Turner,  and  I  do  hereby  bind  myself  to 
indemnify  the  said  Eleanor  W.  Turnery  against  any  and  all 
losses  that  may  accrue,  from  a  suit  now  pending  between 
Lewis  E.  Turner  and  Mrs.  Eleanor  W.  Turnery  administra- 
trix of  Henry  Turnery  the  said  suit  having  been  instituted 
against  Eleanor  W.  Turnery  as  administratrix  of  Henry  Tur- 
nery who  was  security  for  Josiah  Turnery  on  his  guardian's 
bond,  from  which  there  was  a  balance  due  to  the  said  Lewis 
E.  Turner.'' 

The  declaration  contained  only  one  count  upon  the  indem- 
nity, and  alleged,  that  Lewis  E.  Turner  obtained  a  judgment 
against  the  plaintiflTs  testatrix,  and  thereby  recovered  a  large 
sura  of  money;  and  that  the  jrfaintiff's  testatrix,  in  her  lifetime, 
had  also  thereby,  been  put  to  great  charges,  and  forced  to  lay 
25        V.3 
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out  and  expend  odier  large  suras  of  money^  for  defending  the 
said  suit.     The  issue  was  joined  on  the  plea  of  nan  assumpsit. 

At  the  trial  of  the  cause;  the  plaintiff  having  proved  the  con- 
tract of  indemnity ;  offered  to  read  in  evidence  to  the  juiy  the 
short  copy  of  a  judgment,  in  the  name  of  the  State  of  Mary- 
land, for  the  use  of  Letois  E.  Tyrner,  against  the  plaintifl^'s 
testatrix,  as  administratrix  of  Henry  Turner,  rendered  in  St. 
Mary^s  coimty  court,  the  16th  March  1839,  on  axoard,  for  the 
sum  of  $609.70,  with  interest. 

The  defendant  then  offered  to  prove,  that  Eleanor  Turner, 
the  defendant  in  the  judgment,  died  on  the  19th  of  June  1838: 
for  the  purpose  of  showing,  that  the  judgment  was  a  nulUty, 
having  been  rendered  against  a  dead  pei-son.  The  court  re- 
fused to  allow  the  defendant  to  give  such  evidence  to  the  jury, 
but  permitted  the  judgment  to  be  read  in  evidence  by  the  plain- 
tiff. To  this  refusal  by  the  court,  the  defendant  excepted,  and 
this  forms  the  subject  of  thejirst  exception. 

By  the  11th  section  of  the  act  of  Assembly  of  1785,  ch. 
80,  it  is  provided,  ^^that  all  causes,  referred  by  consent  of  par- 
ties and  rule  of  court,  shall  be  continued  until  an  award  is 
retumed,  and  if  the  death  of  either  of  the  parties  happen  before 
an  award  is  retumed,  and  judgment  thereon,  such  cause  shall 
not  abate  by  the  death;  and  upon  reasonable  notice  to  the  per- 
sons succeeding  to  the  interest  of,  or  representing  the  deceased 
in  the  matter  or  thing  in  contest,  and  not  being  a  minor,  the 
arbitrators  shall  proceed  to  a  determination,  and  return  their 
award;  upon  which,  judgment  may  be  entered  by  the  court, 
and  such  judgment  shall  be  good  and  sufficient  in  law,  not- 
withstanding the  death  of  either  of  the  parties." 

The  judgment  read  in  evidence  by  the  plaintiff,  was  ren- 
dered upon  an  atoard,  and  it  is  seen  that  the  power  to  enter  a 
judgment  of  this  character,  is  conferred  upon  the  court,  by  the 
express  terms  of  the  11th  section  of  the  act  of  1786,  ch.  80, 
nan  obstante,  the  death  of  either  of  the  parties. 

The  validity  of  the  judgment  could  not,  therefore,  be  affected 
in  any  manner,  by  the  death  of  Mrs.  Eleanor  Tvmer,  and 
we  think,  the  evidence  offered  by  the  defendant,  to  prove  that 
fact,  was  properly  rejected  by  the  court,  as  irrelevant  and  im- 
material. 
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The  plaintiff  having  offered  in  evidence  the  contract  of  in- 
demnity, and  ihe  judgment  of  the  16th  of  March  1839,  already 
adverted  to,  proposed  to  prove,  that  the  executor  of  Eleanor 
Themery  the  plaintiff  in  the  action,  after  her  death,  paid  the 
amount  of  the  judgment  recovered  against  her,  to  Lewis  E. 
ThtmeTy  the  plaintiff  in  the  judgment. 

The  defendant  objected  to  this  evidence;  but  the  court  suf- 
fered it  to  go  to  the  jury.  And  the  question  presented  in  the 
second  exception,  is,  whether  this  testimony  was  admissible 
under  the  pleadings  in  the  cause? 

We  are  of  opinion  that  it  was  not.  It  is  a  settled  principle, 
governing  in  the  production  of  evidence,  that  it  must  corres- 
pond with  the  allegations  of  the  declaration,  and  be  confined 
to  the  point  in  issue.  A  late  writer,  on  the  law  of  evidence, 
says: 

"The  pleadings  at  common  law,  are  composed  of  the  written 
allegations  of  the  parties,  terminating  in  a  single  proposition, 
distinctly  afiirmed  on  one  side,  and  denied  on  the  other,  called 
the  issue.  If  it  is  a  proposition  of  fact,  it  must  be  tried  by  the 
juiy  upon  the  evidence  adduced.  And  it  is  an  established 
rule,  which  we  state  as  the  fii-st  rule,  that  the  evidence  offered 
must  correspond  with  the  allegations,  and  be  confined  to  the 
point  in  issue."     Or.  jB.,  68. 

In  the  case  of  Clarke  against  the  State,  use  DamaUy  8  G. 
tf  J.y  125,  the  Court  of  Appeals  say:  "The  rejoinder  had 
jdaced  the  issue  entirely  on  the  collection  and  receipt,  by  Rich- 
ard Holly  of  the  money  claimed  as  guardian,  for  his  ward;  and 
all  the  aforegoing  evidence  intended  to  establish  the  fact,  of  his 
having  dischaiged  himself  of  liabihty,  by  the  payment  of  the 
sum  proved  to  be  in  his  hands,  to  a  successor,  legally  qualified 
to  act,  was  foreign  to  the  issue,  and  was,  therefore,  inadmissible 
proof."  The  same  proposition  is  aimounced  by  die  court,  in 
the  case  of  the  Pennsylvaniay  Delaware  and  MaryUmd  Steam 
Navigation  Company y  against  DandridgCy  8  Cr.  4*  J'j  313. 

Testing,  then,  the  question  of  the  admissibility  of  the  evi- 
dence, by  this  familiar  rule,  the  only  enquiry  that  can  arise,  is, 
whether  there  is  to  be  found  in  the  declaration  in  this  case,  any 
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averment^  that  the  judgment  rendered  against  Eleanor  Turnery 
was  paid  by  the  executor? 

An  examination  of  the  declaration  will  show^  that  there  is 
no  such  all^ation.  The  only  averment  connected  with  the 
loss  to  which  M^.  Turner  had  been  subjected,  in  consequence 
of  the  suit  depending  between  her  and  Lewis  B.  T\tmery  and 
against  which  she  was  to  be  protected  by  the  contract  of  in- 
demnity, ^^were  chaiges  to  which  she  had  been  put,  and  money 
which  she  had  been  forced  to  pay,"  in  her  lifetime;  and  that 
there  is,  between  an  allegation  of  this  kind  and  proof  of  the 
payment  of  the  judgment,  after  her  death,  by  her  executor,  a 
fatal  variance y  is  a  proposition  too  clear  for  dispute. 

We  think,  therefore,  that  the  opinion  of  the  court  below,  as 
expressed  in  this  exception,  is  erroneous,  and  must  be  reversed. 
But  as  the  evidence  would  be  admissible  in  a  different  form  iA 
pleading,  we  shall  order  ^procedendo. 

JUDGMENT  REVERSED  AND   PROCEDENDO   AWARDED. 


Joseph  B.  Burroughs  vs.  Philip  Clarke,  E.  B.  Abell 
AND  John  Greenwell. — December  1846. 

It  is  a  departure  in  pleading,  where  after  a  defendant  has  pleaded  performanee 
of  the  condition  of  a  bond  generally,  and  the  plaintiff  has  replied  a  breach 
of  the  condition,  for  the  defendant  to  rejoin  the  insolvency  of  the  plaintiff, 
and  transfer  of  his  right  of  action  to  a  trustee. 

Departure  in  pleading,  may  be  taken  advantage  of  by  general  demurrer. 

Appeal  from  St.  Mary^s  county  court. 

This  was  an  action  of  debty  brought  on  the  17th  August  1840, 
by  the  appellant  against  Uie  appellees.  The  plaintiff  declared 
on  a  bond,  executed  2nd  May  1838,  with  condition,  that  PkUip 
Clarke  do,  and  shall  prosecute,  with  effect,  the  writ  of  replevin 
recited  in  the  bond,  against  the  appellant,  and  shall  well  and 
truly  return,  &c.,  and  pay  and  satisfy  all  damages.  The  de- 
fendants below,  pleaded  general  performance,  and  (he  plaintiff 
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rej^ed^  that  P.  C.  did  not  prosecute  the  replevin  with  effect, 
to  his^  the  plaintiff's  damage. 

To  this  the  defendants  rejoined,  that  Joseph^  the  appellant, 
had  pedticmed  for  the  benefit  of  the  insdvent  laws,  and  that 
PMSp  Clarke  had  been,  in  due  form  of  law,  appointed  his 
trustee,  and  entided  to  sue  for  and  recover  all  his  interests,  of 
whatever  nature,  at  and  before  the  time  of  the  institution  of 
this  suit,  &c. 

To  this  the  plaintiff  demurred,  and  the  county  court  rendered 
judgment  on  the  demurrer,  for  the  defendants.  The  plaintiff 
appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Maoruder  and  Martin,  J. 

By  Crain  for  the  appellant. 

(No  counsel  appeared  for  the  appellees.) 

Maoruder,  J.,  delivered  the  opinion  of  this  court. 

To  an  action  upon  a  replevin  bond,  given  by  the  first  named 
defendant,  as  principal,  and  the  other  two  defendants,  as  his 
securities,  performance  was  jdeaded  in  this  suit.  The  rejdica- 
tion  is,  that  the  defendant,  darkey  did  not  prosecute  his  writ 
with  effect;  thereupon  the  defendants  rejoin,  that  the  appel- 
lant was  a  petitioner  for  the  benefit  of  the  insolvent  laws,  and 
the  first  named  defendant  was  ^pointed  his  trustee,  and  was 
entitled  to  sue  for  and  recover  all  his  interei^  of  whatever  na- 
ture, at  and  before  the  time  of  the  institution  of  this  suit.  To 
this  the  plaintiff  demurred,  and  the  court  overruled  the  de- 
demurrer. 

It  would,  perhaps,  be  difilkult  to  maintain,  that  the  matter 
set  forth  in  the  rejoinder,  and  as  it  is  set  forth,  constitutes  a 
defence  to  this  action.  But  of  this  it  is  unnecessary  for  us  to 
speak.  Even  if,  when  pleaded  properly,  it  was  a  bar  to  the 
action,  still  this  rejoinder  is  a  departure  fi-om,  or  relinquishment 
of  his  first  plea,  and  a  defendant  is  not  permitted  to  depart  from 
one  defence  which  he  has  first  made,  in  order  to  have  recourse 
to  another.  If  departures  in  [heading  were  to  be  allowed,  it 
has  been  jusdy  said,  ^^he  who  has  a  bad  cause  would  never 
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be  brought  to  issue^  and  he  who  has  a  good  one^  would  never 
obtain  the  end  of  his  suit."  For  this  reason^  if  there  were 
no  other,  the  demurrer  ought  to  have  been  sustained.  It  is 
well  settled;  that  a  departure  in  pleading  is  matter  and  sub- 
stance^  and  need  not  be  specially  demurred  to.  See  Archbcld 
on  pleading;  283. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


ARTEBnsA  BuDD  VS.  Walter  T.  Brooke,  et  al.  Lessee. — 
December  1845. 

Where  an  objection  is  made  to  the  admissibility  of  evidence  in  mass,  ¥rithout 
specification,  if  any  part  of  it  is  admissible  for  the  purpose  for  which  it 
was  offered,  it  is  not  error  in  the  court  to  overrule  the  objection. 

Where  an  entire  prayer  is  good  in  part,  and  bad  in  part,  the  court  is  not 
bound  to  perform  the  duty  of  counsel,  analyze  the  subject  matter  of  the 
prayer,  admit  a  part,  and  reject  the  residue;  but  may  content  itself,  in 
granting,  or  rejecting  the  same,  according  to  its  merits,  as  presented  in  its 
entirety. 

A  tract  of  land  described  in  the  patent,  as  lymg  on  the  south  side  of  a  creek 
called  C  creek,  beginning  at  a  marked  white  oak,  standing  on  the  west  side 
of  a  little  creek  called  8t,  K*8  creek,  and  running  E.  .AT.  £.  up  C  for  breadth, 
the  length  of,  &c.,  to  a  marked  oak,  would  not  by  force  of  the  terms,  **rtm- 
ning  E.  .AT.  E.  up  the  creek,**  bind  on  the  creek,  for  they  merely  indicate  the 
general  direction  of  the  line  referred  to,  and  the  line  must  be  run  from 
boundary  to  boundary. 

But  where  the  patent  further  described  the  land,  which  was  a  tract  of  four 
sides,  by  stating  how  it  was  bounded  on  the  E.  8.  and  FT.,  and  that  it  was 
bounded  on  the  .V.  (where  its  first  line  runs,)  with  C  creek,  this  controls 
the  location  of  the  first  line,  and  requires  it  also  to  bind  on  the  creek. 

It  is  of  no  moment  in  what  part  of  a  patent  a  binding  expression  is  found, 
wherever  found  it  must  be  applied  according  to  its  true  meaning. 

In  giving  construction  to  a  patent,  the  court  is  bound,  as  far  as  possible,  to 
reconcile  all  its  parts,  and  gratify  the  full  meaning  and  import  of  every 
word. 

The  course  of  a  line  is  in  no  case  held  to  interpose  any  obstacle  to  the  grati- 
fication of  a  conflicting  binding  call. 

Deeds  are  to  be  most  strongly  construed  against  the  grantor,  for  the  benefit 
of  the  grantee. 

When  a  tract  of  land  called  to  begin  at  a  marked  tree,  thence  running  up  and 
with  a  creek  two  hundred  perches,  to  another  marked  tree,  it  should  be 
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located  to  run  from  the  beg;iimmg  tree,  so  as  to  bind  on  the  creek,  to  the 
second  boundary;  but  if  that  boundary  cannot  be  found  on  the  creek,  a 
line  may  be  supplied,  from  the  end  of  the  two  hundred  perches  on  and 
with  the  creek,  to  the  second  boundary.  It  would  be  against  our  practice 
to  supply  a  line  from  such  second  boundary  to  the  nearest  point  on  the 
creek. 

The  patent  for  fTdescribed  it  as  lying  on  the  S.  side  of  a  creek,  beginning  at  a 
marked  oak  by  the  creek  side,  and  running  S.  W,  down  the  creek  for 
breadth,  the  length  of  one  hundred  perches  4o  a  marked  oak,  standing  up- 
on a  point  at  the  mouth  of  the  said  creek;  bounding  on  the  S.  by  a  line,  &c. 
drawn  £f.  E.  into  the  woods  three  hundred  and  twenty  perches,  to  a 
bounded  oak;  on  the  £.  by  a  line,  &c.  drawn  J^.  E.  from  the  end  of  the 
former  line  to  a  bounded  hickory,  that  intersects  a  parrallel  line  drawn 
A*,  ff.,  to  the  first  marked  oak  on  the  .V.,  with  the  said  parrallel  on  the  W, 
with  the  said  creek.    Hbld  : 

The  first  line  of  If^  binds  on  the  creek. 

The  second  boundary  of  TTbeiog  lost,  and  the  spot  where  it  stood  being  in- 
capable of  identification,  if  the  creek  had  not  been  called  for,  the  first  line 
must  be  run  from  the  beginning  by  its  course  and  distance,  the  best  means 
left  of  ascertaining  its  true  location  and  terminus. 

The  description,  ''standing  upon  a  point  at  the  mouth  of  a  creek,"  is  too 
yague  and  indefinite  to  control  the  positive  expressions  of  the  patent  as  to 
course  and  distance;  and  is  not  of  itself  sufficient  cTidence  of  its  locality. 

Certainty  is  the  controlling  object  in  all  locations. 

A  binding  call  for  a  creek,  and  also  for  a  marked  tree  having  relation  to  a 
line  of  a  tract  of  land,  changes  the  general  rule,  that  the  line  calling  for  a 
lost  boundary  must  be  run  by  course  and  distance. 

Where  there  are  two  imperative  calls,  both,  if  practicable,  must  be  gratified. 

Where  there  were  two  calls,  one  for  a  line  to  bind  on  a  creek,  and  the  other 
to  terminate  at  a  marked  tree,  if  the  latter  cannot  be  found,  nor  its  spot 
identified,  the  distance  must  be  expended  on  the  creek,  and  no  interpolated 
line  can  be  supplied. 

Proof  that  a  point  shown  on  the  plots  was  the  outermost  and  most  prominent 
point  at  the  mouth  of  the  creek,  and  the  first  point  reached  in  running  the 
first  line  of  W^  with  a  general  description  of  such  point,  is  not  evidence 
tending  to  prove  that  the  marked  oak  once  stood  there. 

If  for  any  reason,  no  matter  whether  it  be  for  the  reason  assigned  or  not,  the 
testimony  objected  to,  be  inadmissible  for  the  purpose  for  which  it  is 
offered,  it  should  be  rejected  by  the  court. 

The  variation  of  the  compass  has  no  application  to  a  line  which  must  be  run 
according  to  the  calls  in  the  patent,  which  are  to  be  gratified  in  the  same 
manner,  as  if  no  course  for  the  line  were  expressed  in  the  patent. 

Where  defence  is  taken  on  warrant  of  resurvey,  an  ancient  plot,  to  be  given 
in  evidence,  must  be  correctly  located  under  the  warrant,  upon  the  plots 
prepared  for  the  trial  of  the  cause.  Where  it  is  so  unintellig^ibly  repre- 
sented upon  such  plots  and  the  explanations,  as  that  it  was  almost  impos- 
sible for  either  the  court  or  jury  to  say  whether  the  locations  on  the  plot 
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ofibred  in  evidence,  were  truly  located  on  the  plots  in  the  cause  or  not* 
such  ancient  plot  cannot  be  used  as  proof. 
In  ejectment,  the  plaintiff  declared  for  a  tract  of  land  called  "A*4m€nidb,"  and 
professed  to  locate  it  according  to  its  patent.    There  was  no  location  of  it 
as  a  parcel  of  land,  made  up  of  other  tracts,  which  had  acquired  a  name 
by  reputation;  under  such  circumstances  the  plaintiff  would  not  be  permit- 
ted to  prove,  that  "Nonesuch**  was  known  by  its  reputed  name  as  comprising 
such  other  parcels,  though  these  were  located,  for  the  defendant  could  not 
hare  had  any  opportunity  to  oounterlocate  it  by  its  acquired  or  reputed 
character. 
Whether  lands  may  be  declared  for,  or  recovered  by  their  reputed  name,  qr. 
To  render  an  exemplified  copy  of  a  deed  admissible  in  evidence,  to  prove  title 
to  the  land  which  the  deed  professed  to  convey,  it  must  appear  to  have 
been  executed  with  all  the  essential  fonns  required  to  warrant  its  enrol- 
ment under  the  laws  of  this  State. 
In  1684,  the  law  required  that  such  a  deed  should  be  acknowledged  before 
some  of  the  judicial  tribunals  or  public  officers,  enumerated  in  the  acts  of 
Assembly,  and  recorded  within  one  year. 
The  recording  of  a  deed  not  authorised  by  act  of  Assembly,  gives  it  no  addi- 
tional validity,  and  the  record  thus  made,  or  the  exemplified  copy  there- 
from, is  no  more  evidence  of  the  existence  of  the  deed,  than  would  be  a 
copy  of  such  deed  certified  by  any  private  individual. 
None  of  the  various  acts  prescribing  the  mode  in  which  conveyances  of  land 
are  to  be  made,  direct  the  certificate  of  the  acknowledgment  of  a  deed  to 
be  recorded,  except  that  of  the  acknowledgment  of  afeme  covert;  yet  it  has 
been  a  uniform  custom  of  all  recording  officers,  to  record  such  acknow- 
ledgments, and  their  authentications  of  such  recording,  have,  in  all  the 
tribunals  of  the  State,  been  received  as  sufficient  evidence  of  such  admow- 
ledgements. 
The  acts  of  1692,  ch.  30;  1699,  ch.  42;  and  1715,  ch.  39;  only  cured  such 

defective  conveyances  as  had  been  recorded  within  the  year. 
Where  a  deed  professes  to  convey  part  of  a  parcel  of  land,  called  jf,  and  in 
giving  its  description  by  course  and  distance,  it  has  but  two  straight  lines, 
which  can  embrace  no  deed  nor  any  part  of  a  tract,  it  is  not  evidence  of 
title  or  location. 
The  time  of  recording  a  deed,  is  sometimes  a  matter  to  be  determined  bythe 

court,  sometimes  a  question  to  be  submitted  to  the  finding  of  a  jury. 
If  it  plainly  appears  from  the  endorsement,  officially  made  upon  a  deed  or  its 
exemplification,  that  it  has  not  been  recorded  within  the  time  prescifbed 
by  law;  and  there  is  no  admissible  evidence  in  contravention  of  such  en- 
dorsement, then  the  admissibility  of  the  deed  or  its  exemplification,  in  evi- 
dence, is  determined  by  the  court;  but  if  there  be  such  admissible  contra- 
vening testimony  legally  sufficient,  then  the  time  of  recording,  with  a  hy- 
pothetical instruction  from  the  court,  will  be  submitted  to  the  jury. 
Where  it  did  not  appear  by  any  endorsements  on  the  exemplification  of  a 
deed,  which  had  been  recorded,  whether  it  had  been  so  recorded  in  or  out 
of  time,  it  is  for  the  jury  to  detonnine  whether  It  was  recorded  in  time, 
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and  the  ooort,  without  any  proof  upon  the  pohit,  cannot  conclude  it  was  In 
time. 

An  exemplified  copy  of  a  will,  made  in  another  State,  admitted  to  pnhtit 
there,  and  certified  from  the  records  of  such  State,  devising  lands  in  Jtfory* 
Iflii4,  is  not  evidence  of  title  in  the  devisee  here. 

Of  wills  of  land  in  JUanfUmd,  our  own  courts  only,  are  authoriMd  to  take 
prohai. 

The  court  will  not  direct  the  jury  to  presume  conveyances  to  a  party  or  his 
heirs,  where  the  proof  of  possession,  on  which  the  presumption  is  founded, 
is  not  clear  and  sufficient,  both  as  to  the  character  of  the  possession,  and  its 
duration. 

In  construing  a  grant,  it  is  the  duty  of  the  court,  first,  to  ascertain  what  the 
parties  intended  should  be  effected  by  it. 

That  intention  being  collected  from  an  inspection  of  the  grant  itself,  it  is  the 
duty  of  the  court  to  give  it  such  an  interpretation  as  will  effectuate  it,  pro- 
vided the  terms  and  expressions  used  in  the  grant,  will  admit  of  such  a 
construction. 

Where  a  patent  recited  that  £f,  on  behalf  of  herself  and  W  and  Ry  infants,  by 
her  petition  set  forth,  that  T,  her  deceased  husband,  did  theretofore  set 
forth,  by  his  petition,  that  there  was  escheat,  &c.,  and  being  the  first  dis- 
coverer, prayed  to  be  admitted  to  its  purchase,  &c.,  and  paid  for  the  same; 
but,  before  the  said  T  obtained  a  grant,  he  died,  having  devised  the  afore- 
said escheat  land  to  his  wife,  S,  during  widowhood,  and  afterwards,  to  be 
equally  divided  between  W  and  Jt,  and  she  prayed  that  a  grant  might  issue, 
agreeably  to  the  bequest  of  the  said  T,  which  was  granted  to  S,  FT  and  J2, 
to  have  and  to  hold  unto  the  said  S,  W  and  JZ,  their  heirs  and  assigns  for- 
ever. Held  :  that  the  habendwn  in  the  patent,  should  not  control  its  pre- 
mises, which  was  to  vest  in  the  grantees  the  same  estate  which  they  respec- 
tively would  have  taken  under  the  will  of  T. 

The  technical  meaning  of  the  word  premises,  in  a  deed  of  conveyance,  is 
everything  which  precedes  the  habendum^  and  it  is  in  the  premises  of  a  deed 
that  the  thing  is  really  granted. 

The  limitation  contained  in  the  habendwn  of  a  deed,  where  it  is  in  conflict 
with  the  estate  given  in  the  premises,  must  be  rejected,  and  that  in  the 
premises  prevail. 

A  grantor  shall  not  be  allowed  to  contradict  or  retract,  by  any  subsequent 
part  of  a  deed,  the  gift  made  in  ^e  premises. 

The  refusal  of  a  prayer,  which  ought  not  to  have  been  granted,  though  made 
upon  erroneous  constructions  of  the  evidence,  is  not  error  in  the  county 
court. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  Ejectment  brought  on  the  15(h  Ifay 

1838^  by  the  {^pellees  against  the  appellant.    The  plaintift 

declared  for  nineteen  undivided  twentieth  parts  of  a  tract  of 

land  called  ^^Nimesuchy^^  beginning  at  a  bounded  hickory 
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Standing  on  the  south  side  of  Chickamuxan  creek,  the  original 
boundary  of  Nonesuchy  and  running  thence  with  the  lines  of 
the  tract  of  land  called  ^^ Nonesuch j^^  corrected  from  the 
original  grant  of  Nonesuch  to  the  year  1800;  south  sixty-four 
degrees  forty- two  minutes  west,  forty  perches;  then  noilh  fifty- 
one  degrees  forty-eight  minutes  west,  eight  perches  to  Chicka- 
muxan  creek;  then  down  and  with  said  creek  to  Potomac  river; 
then  down  and  witli  said  river  to  a  free  stone,  the  upper  comer 
of  Fletcher^ s  Addition;  then  leaving  the  river  and  running 
with  the  lines  of  Nonesuch^  south  forty-seven  degrees  forty- 
eight  minutes  east,  one  hundied  and  twenty-five  perches;  then 
north  seventy-five  degrees  fifty-seven  minutes  east,  one  hun- 
dred and  thirty-six  perches;  then  with  the  dividing  line  between 
the  said  tract  and  part  of  the  said  tract  retained  by  Richard 
Brooke^  north  eight  degrees  east,  one  hundred  and  thirty-four 
perches;  then  with  a  straight  Une  to  the  beginning,  contain- 
ing, &c. 

To  this  declaration  a  certain  William  Budd  appeared,  ifcc, 
pleaded  not  guilty,  and  took  defence  upon  warrant  of  resurvey, 
which  was  accordingly  issued.  His  deatli  bemg  afterwards 
suggested,  his  devisee,  the  present  appellant,  appeared  to  de- 
fend the  action,  &c.  The  jury  found  a  verdict  for  the  plain- 
tiflr. 

1st  Exception.  At  the  trial  of  this  cause,  the  plaintiff,  to 
support  the  issue  on  his  part,  read  in  evidence  the  patent 
of  AUanson^s  Folly y  WicksaU,  and  Aspinal^s  Hope^  the  plate 
and  explanations  of  plaintiff's  locations  filed  in  this  cause,  viz : 

^^Grant  to  Thovfias  AUanson  for  400  acres  in  Piscaiaway 
river.  AUanson^s  Folly.  CceciliuSy  ^c: — ^Know  ye,  that  we 
do  hereby  grant  unto  the  said  Thomas  AUanson  a  parcel  of 
land  called  ^^Allanson'*s  FoUy,^'^  lying  on  the  east  side  of  Pis- 
caiaway river,  on  the  south  side  of  a  creek  in  the  said  river  called 
^^ Chincomuxen  creek,"  beginning  at  a  marked  white  oak, 
standing  on  the  west  side  of  a  little  creek  called  '^St.  Kaiha- 
rine^s  creek,"  and  running  east-noilh-east  up  Chincomuxen 
for  breadth  the  length  of  two  hundred  perches  to  a  marked 
oak,  standing  by  a  marsh  side  against  a  hammock  of  tiees  that 
standeth  in  the  marsh,  bounded  on  the  east  with  a  line  drawn 
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south-east  from  the  said  oak,  into  the  woods  for  the  length  of 
three  hundred  and  twenty  perches  to  a  marked  oak;  on  the 
south  with  a  line  drawn  south-west  from  the  end  of  the  former 
line  until  it  intersect  a  parallel  line  drawn  from  the  first  marked 
oak  at  Saint  Katharine'* s  creek;  on  the  west  with  the  said 
parallel ;  on  the  north  with  Ckincomtireny  containing,  &c. 
Given  at  St.  Mary^s^  under  our  great  seal  of  our  said  province 
of  Maryland^  this  23rd  day  of  June,  in  the  32nd  year  of  our 
dominion  over  our  said  province  of  Marylmidy  Anno  Domini 
1663.     Witness,  &c.'' 

^^John  Hichinsan — ^patent — ^200  acres.  WicksaU,  CcBciliuSy 
4*c.  To  all  persons  to  whom,  <fcc: — Know  ye,  that  we  do 
hereby  grant  unto  him,  the  said  John  Hichinson^  a  parcel  of 
land  called  ^'  WicksaM,^^  lying  in  Charles  county,  on  the  south 
side  of  St.  Micluiers  creek,  formerly  called  ^^  Chickanmxon  " 
Beginning  at  a  marked  ouk,  by  the  creek  side,  being  the 
bounded  tree  of  the  land  formerly  laid  out  for  the  said  AUanson^ 
called  ^^AUanson^s  FoUijy*^  and  running  south-west  down  the 
creek,  for  breadth  the  length  of  one  hundred  perches,  to  a 
marked  oak  standing  upon  a  point  at  the  mouth  of  the  said 
creek,  bounding  on  the  south  by  a  line  drawn  south  east,  into 
the  woods,  the  length  of  three  hundred  and  twenty  perches  to 
a  bounded  o€ik ;  on  the  east  by  a  line  drawn  north-east  from 
the  end  of  the  former  line,  the  length  of  one  himdred  perches 
to  a  bounded iiickory  that  intersects  a  parallel  line  drawn  north- 
west, to  the  first  marked  oak  on  the  north,  with  the  said  parallel 
on  the  west  with  the  said  creek,  containing  and  now  laid  out 
for  two  hundred  acres,  more  or  less,  benefits  thereunto  belong- 
ing. Royal  Mines  excepted.  To  have  and  to  hold  the  same 
unto  him,  the  said  John  Hitchinson^  his  heirs  and  cussigns  for- 
ever, to  be  holden  of  us  and  our  heirs,  as  of  our  manor  of  Pan- 
gaya,  in  free  and  common  soccage,  by  fealty  only  for  all 
manner  of  services,  yielding  and  paying  therefor,  yearly,  unto 
us  and  our  heirs,  at  our  receipt  at  St.  Mary^Sy  at  the  two  most 
usual  feasts  in  the  year,  viz:  at  the  feast  of  the  Annunciation 
of  the  Blessed  Virgin  Mary,  and  the  feast  of  St.  Michael, 
the  Arch-Angel,  by  even  and  equal  portions,  the  rent  of  four 
shillings  sterling,  in  silver  or  gold,  and  for  a  fine  upon  every 
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alienation  of  the  said  land,  or  any  part  or  parcel  thereof,  one 
whole  year's  rent  in  silver  or  gold,  or  the  ftill  value  thereof  in 
such  commodities  as  we  and  our  heirs,  or  such  officer  or  officers 
appointed  by  us  or  our  heirs  from  time  to  time,  to  collect  and 
receive  the  same,  shall  accept  in  dischaige  thereof,  at  the  dioice 
of  us  and  our  heirs,  or  such  o&cex  or  officers  as  aforesaid;  pro- 
vided, that  if  the  said  John  Hidwnson,  his  heirs  or  assigns, 
shall  not  pay  unto  us  or  our  heirs,  or  such  officer  or  officers  as 
aforesaid,  the  said  sum,  for  a  fine  before  such  alienation,  and 
enter  the  said  alienation  upon  record,  either  in  the  provincial 
court  or  in  the  county  court,  where  the  said  parcel  of  land  lieth, 
within,  &c.  Given  at  the  five  and  twentieth  day  of  Novem- 
ber, in  the  six  and  thirtieth  year  of  our  dominion  over  our  said 
province  of  Marylandy  A.  D.  1667.    Wimese,  &c." 

^^Henry  Aspinall — patent — 150  acres.  AspinalTs  Hope. 
Ouxrlesy  ^c.  To  all  persons: — ^Know  ye,  that  we  do  hereby 
grant  unto  him,  the  said  Henry  Aspinatty  all  that  tract  or  parcel 
of  land  called  ^^AapinaU^s  Hcpe^^*  lying  in  Charles  county, 
and  beginning  at  a  bounded  oak,  bound  tree  of  a  parcel  of 
land  called  ^^  Wicksally^^  standing  on  the  south  side  of  Chicka- 
muxon  creek,  on  a  point  at  the  mouth  of  the  said  creek;  run- 
ning thence  south-south-west  eighty  perches;  thence  south  by 
east  forty  perches  to  a  bounded  chesnut  oak;  thence  binding 
upon  Fleteher^s  Additiorij  south-east  one  hundred  and  twenty- 
five  perches  to  a  bounded  red  oak;  tiience  east  and  by  north  one 
hundred  and  ten  perches  to  an  oak  in  the  line  of  ^'  Wtcksall;^^ 
thence  binding  on  '^  WicksaU,  to  the  first  bound  tree,  c<mtain- 
ing,  &c.  Given  at  our  city  of  St.  Mary* 8 ,  &c.,  this  16th  of 
March,  in  the  seventh  year  of  our  dominion  over  our  said 
province,  &c..  Anno  Domini  1681,  &c.     Witness  our  self." 

The  plaintifif  located  a  plat  made  out  by  Theophiius  Hansony 
in  an  ejectment  where  Walter  Brooke* s  lessee,  was  |daintiflr, 
and  James  Dams  was  defaidant,  which  original  j^  is  m- 
dorsed,  ^^filed  23rd  October  1789,"  and  whidi  is  herewith 
returned;  all  the  locations  made  on  said  original  plat  are  copied 
on  the  present  plat  in  this  case. 

The  j^ntifi*  locates  AUansons  FoUy  accordii^  to  the  patent 
thereof,  beginning  at  A,  &c. 


^ 


Digitized  by 


Google 


OF  MARYLAND.  205 


Badd  99.  Brooke,  ot  aL— 1845. 


The  plaintiff  locates  Nonesuch  by  the  patent  thereof,  begin- 
ning at  C,  a  locust,  &c. 

The  plaintiff  locates  for  his  ju'etensions,  a  deed  from  Walter 
T.  Brooke  and  Richard  Brooke  to  LoU  Maaouy  dated  2nd  of 
October  1824,  beginning  at  C,  the  beginning  of  Nonesuch^  and 
running  thence,  &c. 

The  plaintiff  then  read  in  evidence  the  various  plots,  sur- 
veys and  explanations  of  the  surveyor,  under  the  warrant  in 
this  cause,  as  made  by  directions  of  both  parties^  and  which 
are  su£Sciently  stated  in  the  opinion  of  this  court;  and  then, 
for  the  piurpose  of  establishing  the  beginning  of  Attanson^s 
FMyy  at  black  A,  marked  on  the  plats  in  this  cause,  offered  to 
give  in  evidence,  by  James  Brawnery  Esq.y  a  competent  wit- 
ness, that  in  the  survey  made  prior  and  preparatory  to  the 
execution  of  the  deed  of  Ric/tard  Brooke^  and  Walter  T. 
Brooke,  to  Loit  Mason  in  1824,  for  a  part  of  that  tract  or 
parcel  ot  land  called  Nonesuch,  beginning  at  a  bounded 
hidLOiy,  standing  on  the  south  side  of  Chickamuxon  creek, 
the  original  beginning  boundary  of  Nonesuch,  and  running 
thence  with  the  lines  of  the  tract  of  land  called  '^ Nonesuch,*^ 
corrected  from  the  original  grant  of  Nonesttch  to  the  year  1800; 
south  sixty-four  degrees  forty-two  minutes  west,  forty  perches; 
then  north  fifty-one  degrees  forty-eight  minutes  west,  eight 
perches  to  Chickarmixon  creek;  then  down  and  with  said  creek 
to  Potomac  river;  then  down  and  with  said  river  to  a  free 
stime,  the  upper  comer  of  Fleicher^s  Addition;  then  leaving 
the  river  and  running  with  the  lines  of  Nonesuch,  south  forty- 
seven  d^ees  forty-eight  minutes  east,  one  hundred  and  twen- 
ty-five perches;  then  north  seventy-five  degrees  fifty-seven 
minutes  east,  one  hundred  and  thirty-six  perches;  then  with 
the  dividing  line  between  the  said  tract  and  part  of  the  said 
tract  retained  by  Richard  Brooke,  north  eight  degrees  east, 
one  hundred  and  thirty-four  perches;  then  with  a  strai^t  line 
to  the  beginning,  &c. 

The  first  line  of  said  deed,  as  then  run  in  the  presence  of 
said  Lott  Mason  and  Richard  Brooke,  stopped  at  or  near  the 
point  A,  and  the  beginning  of  said  deed  was  found  at  the  point 
black  C  on  the  plats;  that  the  said  lines  of  said  deed,  as  then 
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run  in  1824,  do  correspond  witli  the  lines  of  said  deed,  as  sur- 
veyed and  located  by  the  plaintiff  on  the  plats  in  this  cause^ 
and  that  on  the  survey  made  in  this  cause,  the  said  first  line  of 
said  deed  to  Lott  Mason ^  did  terminate  at  black  A,  as  located 
on  the  plats  of  this  cause,  and  was  run  with  the  usual  allow- 
ance for  variation,  from  the  date  of  said  surN^ey,  in  1824. 

And  the  said  plaintiff  accompanied  said  offered  evidence 
with  an  offer  of  further  evidence,  to  prove,  that  prior  to  the  year 
1824,  the  said  Richard  Brooke,  who  is  yet  alive  and  within 
this  county,  declared,  that  the  said  point  marked  black  A,  was 
the  beginning  of  AUanson^s  Folly;  and  further  offered  to  prove, 
by  the  deed  to  Lott  Mason  aforesaid,  by  the  defendant's  loca- 
tions and  explanations,  numbered  8,  made  on  amendment  or 
plats  8th  March  1824,  and  by  the  last  will  and  testament  of 
Lott  Mason  J  and  the  last  will  and  testament  of  William  Buddy 

8th  explanation  of  the  defendant  is  as  follows,  viz  : 

"8th.  The  defendant  locates  for  her  defence,  in  addition  to 
Davis^  Park  above,  the  seizin  and  possession  of  Richard 
Brooke  and  Walter  T,  Brooke ,  of  part  of  a  tract  of  land 
called  Nonesuch,  according  to  the  deed  of  said  Walter  T. 
Brooke  and  Richard  Brooke,  to  Lott  Mason,  The  possession 
and  seizin  of  Lott  Mason  of  the  same  land,  and  his  dying 
seized  and  possessed.  The  will  of  Lott  Mason,  and  the  seizin 
and  possession  of  the  same  land  by  William  Budd,  and  his 
dying  so  seized  and  possessed.  The  will  of  said  William 
Budd,  and  the  seizin  and  possessions  of  the  defendant;  and 
she  confines  her  defence  to  Davis^  Park  as  above,  and 
that  part  of  Nonesuch  as  above;  beginning  that  part  of  None- 
such, as  above,  at  C,  and  running  thence,  (according  to  the 
proof  of  the  lines,  boundaries  and  possessions  of  the  parties 
above,)  in  the  red  drawn  lines,  dotted  with  black  No.  10,  11, 
to  Chickam/axon  creek;  then  down  and  with  said  creek  to 
Potomuic  river;  then  down  and  with  Potomac  river  to  B;  then 
with  the  red  drawn  lines,  dotted  black,  and  No.  17  and  18  to 
A;  then  in  the  black  drawn  line  No.  4  to  K;  then  to  the  begin- 
ning, containing,  &c. 

The  will  of  Lott  Mason,  dated  Uth  June  1828,  contained 
the  following  devise  : 
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^^I  give  and  devise  to  my  nephew,  William  Buddy  my  plan- 
tation on  die  river  called  '^ Nonesuch y'*^  or  commonly  known 
by  the  name  of  ^'Brooke^s  Ferry y"*  and  my  dwelling  planta- 
tion, with  the  several  tracts  thereto  belonging,  which  I  now 
have  a  right  or  title  to,  to  him  and  his  heirs  forever." 

The  will  of  William  Budd  devised  to  his  wife,  Artemisa 
Buddy  ^^all  my  estate,  both  real  and  personal,  during  her  life  j" 
and  that  the  said  defendant  claims  tide  to  the  lands  in  dispute, 
through  and  under  said  Richard  Brooke  j  and  that  the  said 
point  black  A,  is  one  of  the  comers  of  the  land  known  and 
reputed  as  ^^ Nonesuch,^ ^ 

The  defendant  objected  to  all  such  evidence  for  the  purpose 
offered,  and  prayed  the  court  to  reject  the  same;  but  the  court, 
(Stephen,  C.  J.,  Key  and  Dorsey,  A.  J.,)  overruled  said 
objection,  and  allowed  the  plaintiff  to  give  the  evidence  above 
offered  and  objected  to.     The  defendant  excepted. 

2nd  Exception.  At  the  trial  of  this  cause,  the  jdaintiff,  in 
addidon  to  the  evidence  stated  in  the  preceding  bill  of  excep- 
tions, made  a  part  thereof,  gave  evidence  to  prove,  that  the 
second  boundary  of  AUanson^s  Folly y  stood  at  the  point  marked 
G  on  the  plats  6led  in  this  cause;  and  then  moved  the  court  to 
instruct  the  jury,  that  upon  the  true  construction  of  the  patent 
of  AUanson^s  Folly y  its  first  line  must  be  run  from  the  true 
beginning  thereof,  as  found  by  the  jury,  so  as  to  bind  on  Chicka^ 
muxon  creek,  to  the  place  where  the  jury  shall  find  the  second 
boundary  of  AUanson^s  Folly  stood;  and  if  the  juiy  shall 
find,  that  the  said  first  and  second  boundaries  of  AUanson^s 
Folly y  or  either  of  them,  do  not  stand  on  Chickamuxon  creek, 
then  it  is  lawful  to  supply  a  course  firom  the  point  of  said  creek, 
nearest  to  said  boundaries,  or  either  of  them  respectively. 
Which  instruction  and  opinion  the  court  gave.  The  defendant 
excepted. 

3rd  Exception.  The  plaintiff,  in  the  trial  of  this  cause,  in 
addition  to  the  evidence  in  the  preceding  bills  of  exceptions, 
which  are  made  a  part  of  this,  having  read  in  evidence  the 
patent  of  W%A:satf  ^.proceeded  to  show  that  it  was  truly  located, 
by  locating  the  termination  of  its  first  line,  at  the  point  marked 
and  designated  on  the  plats  as  Moss^  PoitUy  relying  on  the 
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several  explanations  of  his  locadcm  of  WicksaUy  filed  in  this 
cause^  as  the  place  where  the  oak  tree  stood^  and  which  is  the 
point  of  intersection  on  the  plats  of  red  line  marked  12, 
and  black  line  marked  60;  but  the  defendant,  by  his  comisel, 
objected,  upon  the  ground  that  the  {dace  wh^re  the  second 
boundary  of  Wicksall,  as  described  in  the  patent,  (being  a 
marked  oak,)  stood,  was  not  sufficiently  designated  in  the  plots 
or  explanations;  but  the  court,  (Key  and  Dorset,  A.  J.,) 
were  of  opinion,  and  so  instructed  the  jury,  that  by  the  plots 
and  explanations,  the  place  where  the  second  boundary  of 
WicksaUy  as  described  in  the  patent,  stood,  was  sufficiently 
designated  at  the  point  aforesaid,  being  the  termination  of  the 
first  line  aforesaid,  12  and  50,  as  menti(xied  on  the  plots;  to 
which  instruction  of  the  court,  the  defendants  excepted. 

4th  Exception.  In  additi(xi  to  the  evidence  contained  in 
the  aforegoing  bills  of  exception,  which  are  made  parts  of  this, 
the  plaintiff,  in  further  support  of  the  issues  on  their  part 
joined,  and  to  show  that  the  marked  oak,  described  in  the  patent 
of  WicksaUy  as  the  second  boundary  thereof,  formerly  stood  at 
the  point  where  the  second  line  marked  50  on  the  plots,  inter- 
sects Chickamux&n  creek,  marked  Mass^  Pointy  as  claimed  to 
be  located  in  the  third  bill  oi  exceptions,  offered  to  prove  by 
Francis  Dunningtony  a  competent  witness,  sworn  upon  the 
survey,  that  he  was  jH-esent  at  the  running  of  the  line  firom 
small  /,  on  the  plots,  to  the  termination  thereof,  at  Mass^ 
Pointy  marked  on  the  plots;  that  said  point  is  the  outermost 
and  most  prominent  point  at  the  mouth  of  CfUckamuxon  creek; 
that  there  were  two  or  three  small  points  run,  but  none  cm  the 

river;  that  at the  mouth  of  the  creek,  and  that  said 

Moss^  Point  is  the  first  point  reached,  in  nmning  first  line  of 
WicksaU;  that  near  said  point,  the  bank  terminated  abruptly, 
and  seemed  as  if  a  portion  might  have  been  worn  avmy  by  the 
action  of  the  waters,  and  the  lapse  of  time;  that  at  said  point 
there  was  no  tree,  nor  did  he  ever,  at  any  time,  hear  that  a  tree 
had  stood  upon  the  said  point;  to  the  admissibiUty  of  all  which 
evidence,  to  prove  that  the  marked  oak,  mentioned  in  said 
patent  of  WicksaU y  as  the  second  boundary  thereof,  stood  at 
the  said  point,  as  loctUed  in  the  plots,  the  defendants,  by  their 
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counsel^  objected;  but  the  court,  (Key  and  Dorsey,  A.  J.,) 
ovenuled  the  objection,  and  permitted  the  evidence  to  go  to 
the  jury,  for  the  purpose  of  showing  where  the  marked  oak, 
the  second  boundary  of  WicksaUy  formerly  stood.  The  defen- 
dant excepted. 

6th  Exoeption.  At  the  trial  of  this  cause,  in  additkn  to 
the  evidence  contamed  in  the  preceding  bills  of  exceptioos, 
which  are  made  a  part  thereof,  the  plaintiff  read  in  evidence 
the  patent  of  Aspinall^a  Hope^  (previously  inserted,)  and  proved 
'ts  beginning  at  Moss^  Painty  where  the  line  marked  60,  strikes 
the  water  line  of  Chiekamuxon  creek,  being  the  point  distin- 
guished on  the  plots  by  the  words  ^^Mm9^  Poini.^*    And  the 
plaintiff  then  claimed,  to  run  the  first  line  of  AapinaJCs  Hope 
according  to  its  true  course  and  distance,  as  given  in  said  p^nt, 
with  an  allowance  of  thirty  degrees  of  variation  to  the  west- 
ward of  said  patent  course,  drawn  with  the  usual  allowance 
for  variation,  from  the  date  of  said  patent,  so  as  to  bind  the 
said  Potomac  river;  and  for  the  purpose  of  claiming  said  allow- 
ance of  variation  in  said  line  of  AapinaU^s  HcpOy  the  plaintiff 
offered  to  prove,  by  James  Browner^  a  competent  surveyor, 
who  made  the  plots  and  executed  the  surveys  in  this  cause,  that 
he  can  ascertain  to  a  mathematical  certainty,  from  the  plats  m 
this  cause,  and  the  locations  thereon  made  by  him,  according 
to  his  several  surveys,  the  variation  required  on  the  patent  course 
of  the  first  line  of  WicksaU^  (from  the  date  of  said  patent  of 
Wieksally)  so  as  to  bind  said  first  line  of  WicksaU  on  CSUcAo- 
mitxon  creek,  and  that  the  variation  required  for  that  purpose 
in  said  first  line  of  WicksaUy  over  and  above  the  variation  usu- 
ally allowed  in  similar  cases,  ii  thirty-eight  degrees  to  the  west- 
ward ;  to  which  evidence  the  defendant,  by  her  counsel,  objected, 
upon  the  ground  that  the  first  line  of  WicksaU  in  not  located  on 
the  plotB  in  this  cause,  by  course  and  distance,  and  that  admit- 
ting such  variation  to  exist  between  the  first  line  of  WicksaU, 
accordufig  to  the  course  and  distance  in  the  patent,  and  the  said 
first  line  as  located  on  the  plots  in  this  cause,  it  is  no  evidence 
to  authorise  the  jury  to  find  similar  variation,  in  order  to  biiid 
(he  first  line  of  A^muM^s  Hopcy  on  the  Potomac  river,  because 
the  said  river  is  not  called  for  by  the  patent  of  AspinaWs  Hope; 
27        V.3 
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but  the  court,  (Stephen,  C.  J.,  Key  and  Dorsey,  A.  J.,) 
overruled  the  objection,  and  admitted  the  evidence  to  go  to  the 
jury,  to  which  opinion  and  admission  of  said  evidence  by  the 
court,  the  defendant  excepted. 

6th  Exception.  At  the  trial  of  this  cause,  the  plaintiff^  in 
addition  to  the  evidence  contained  in  the  preceding  bills  of 
exception,  which  are  hereby  incorporated  into  this,  read  in  evi- 
dence the  patent  of  AspinalPs  Hope,  previously  inserted,  and 
claimed  to  run  its  first  line  from  its  alleged  beginning,  at  Mass^ 
Point,  as  distinguished  on  the  plots  in  this  cause,  as  to  which 
beginning,  he  offered  evidence  to  the  jury,  according  to  its  true 
course  and  distance,  with  an  allowance  of  thirty  d^ees  of 
variation  to  the  westward,  (over  and  above  the  usual  allowance 
of  variation,)  so  as  to  bind  said  first  line  on  and  with  the  Po- 
tomac river;  and  for  the  purpose  of  proving  said  variation  on 
said  first  line,  the  plaintiff  offered  to  prove,  by  P,  E,  Dunning- 
ton,  that  he  was  present  at  the  survey  in  this  cause,  when  the 
surveyor  ran  the  lines  of  AspinalVs  Hope,  from  said  Moss* 
Point  around  to  the  beginning;  that  at  said  survey,  when  he 
was  present,  the  said  surveyor  ran  the  black  dotted  line  fix»m 
Moss^  Point,  which  is  the  coiuse  and  distance  line  of  said 
AspincM^s  Hope^s  first  line,  with  the  usual  allowance  for  varia- 
tion, but  did  not  run  said  line  binding  on  Potomac  river,  and 
that  he  has  known  the  land  included  within  said  lines,  so  ran 
around  to  the  beginning,  for  more  than  forty  years,  where  Wil- 
liam Milstead,  now  dead,  resided  on  said  land,  and  acknow- 
ledged himself  the  tenant  of  Commiodore  Walter  Brooks^  now 
deceased,  the  grandfather  of  some  of  plaintiff's  lessors,  and 
^e  father  of  other  of  them.  And  that  the  said  land  is  part  of 
(he  tract,  which  he  always  heard  and  understood  was  called 
and  known  as  ^^ Nonesuch, ^^ 

And  the  plaintiff  further  offered  to  prove,  that  the  persons 
living  on  said  land,  included  in  said  lines  as  aforesaid,  have  for 
the  last  forty  years,  held,  possessed,  cultivated  and  used  up  to 
the  edge  of  Potomac  river;  that  he  never  heard  or  knew  the 
said  land  to  be  called  AspinaU^s  Hope  until  the  day  of  survey; 
to  which  evidence,  for  the  purpose  aforesaid,  the  defendant,  by 
her  counsel,  objects;  but  the  court  were  of  opinion,  that  the 
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evidence  above  offered,  was  admissible  to  go  to  the  juiy ,  for  the 
purpose  aforesaid,  admitted  the  same;  and  to  which  opinion 
and  admission  the  defendant  excepted. 

7th  Exception.  At  the  trial  in  this  cause,  in  addition  to 
the  evidence  contained  in  the  former  bills  of  exception,  which 
are  herein  incorporated,  the  plaintiff  further  to  support  the  issue 
on  his  part  joined,  and  for  the  purpose  of  establishing  the  true 
location  of  the  line  of  the  patent  of  AspinaU^s  HopCy  calling 
to  run,  binding  on  Pktcher^s  Addition^  from  the  place  where 
the  plaintiff  alleges  stood  the  <^hesnut  oak,  as  called  for  in  said 
patent  of  AspincUTs  HopCy  marked  red  B  on  the  plats  in  this 
cause;  and  proved  by  P.  E.  Dunningtortj  to  be  the  upper 
comer  of  Fletcher^s  Addition^  offered  to  read  in  evidence  a 
plot  made  out  by  TVieophiltcs  Hanson,  surveyor  in  a  cause  in 
the  general  court  of  Maryland^  wherein  the  lessee  of  Walter 
Brooke y  was  plaintiff,  and  James  Davis  defendant;  and  accom- 
panied said  offered  evidence  with  a  farther  offer  to  read  the  lo- 
cations made  on  said  plot  by  Commodore  Walter  Brooke,  the 
lessor  of  die  plaintiff  in  said  cause,  togetlier  with  his  explana- 
tions of  his  locations  on  said  plot,  (all  of  which  said  locations, 
exi^anadons  and  plot,  it  is  hereby  agreed,  may  be  read  in  the 
Court  of  Appeals,  together  with  the  record  in  said  recited  cause, 
from  the  original  papers  in  said  cause,  filing  among  the  records 
of  said  general  court,  to  have  the  like  effect  as  if  the  same  were 
herein  fully  incorporated;)  and  further  offered  to  prove,  by 
James  Brawner,  a  competent  surveyor,  who  made  the  plots  in 
this  cause,  that  he  did  actually  run  in  the  survey  in  this  cause, 
the  second  line  of  Fletcher^s  Addition,  according  to  the  patent 
course  and  distance  thereof,  reversing  its  course  and  distance 
from  red  B  aforesaid,  with  the  usual  allowance  for  variation, 
from  the  date  of  said  patent  of  Fletcher^s  Addition,  which  line 
is  marked  on  the  plots  in  this  cause  62,  and  at  the  termination 
of  which  line,  no  red  oak  could  be  found  or  proved,  as  called 
for  in  said  patent.  To  all  which  evidence,  for  the  purpose 
aforesaid,  the  defendant,  by  her  counsel,  objected,  imder  the 
plots  and  explanations  in  this  case,  but  the  court  overruled  the 
objection,  and  permitted  the  said  plot  and  explanations  thereof, 
made  by  said  Walter  T.  Brooke,  to  be  read  in  evidence  to  the 
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joiy,  80  far  as  the  said  line  from  red  B^  above  described^  to  its 
termination  on  the  plots  in  diis  cause^  to  which  permission  of 
the  courts  the  defendant  excepted. 

8t9  Exception.  At  the  trial  of  this  cause,  in  addition  to 
the  evidence  contained  in  the  preceding  bills  of  exception , 
made  a  part  hereof,  the  plaintiff,  for  the  purpose  of  shewing 
that  the  patents  of  AspinaU^^  Hope,  WicksaUy  and  part  of  the 
patent  ot  AUanson^s  Folly,  as  located  by  him  on  the  {dots  of  this 
cause^  have  acquired  by  reputation  the  name  of  Nonesuch^ 
then  offered  in  evidence  by  F.  E.  Dunmngtany  a  competent 
witness,  that  be  was  present  and  sworn  on  the  survey  in  this 
cause  of  the  patents  of  WicksaU,  AspinalTs  Hope,  and  AlUm- 
mnCi  Folly ^  as  located  by  the  plaintiff  on  the  plots;  that  he 
has  known  the  lands  included  within  the  lines  of  said  pat^its 
a«  above  located,  for  more  than  forty  years  past,  and  that  the 
same  lands  included  within  the  lines  of  said  patents  oi  W.y 
A.  HopCf  and  part  of  A.  F.,  as  located  by  the  plaintiff  on 
the  plots  in  this  cause,  he  has  frequently  heard  called  in  the 
neighborhood,  previous  to  the  institution  of  this  suit,  by  the 
name  of  ^^Nonesuch;^^  but  the  said  Dunmngton  at  the  same 
time  proved,  on  cross-examination  by  the  defendant's  counsel, 
that  he  never  saw  Nonesuch  surveyed;  but  from  the  holdings 
he  believes  Nonesuch  covers  more  land  than  is  included  within 
the  lines  of  said  patents  of  Wicksally  Aynnall^s  Hope  and 
part  of  AUanson*s  Folly y  as  above  located,  but  the  lands  so  in- 
cluded in  the  patents  of  WicksaUy  Aspinall^s  Hope,  and  part  of 
the  patent  of  Allanson^s  Folly,  as  above  located,  are  covered 
by  the  land  called  ^^Nonesuch,^^  asaforesaid.  And  the  plaintiff 
then,  farther  to  shew  the  extent  and  lines  of  the  land  called 
^^  Nonesuch,  ^^  offered  to  read  in  evidence  the  location  by  the  de- 
fendant on  the  plots  in  this  cause  of  a  tract  of  land  called 
^^Nonesucfi,^^  together  with  the  defendant's  explanations  of 
her  said  location. 

To  all  which  offered  evidence  the  defendant  by  her  counsel 
objected,  but  the  court  overruled  said  objection,  and  allowed 
the  plaintiff  to  give  iii  evidence  the  testimony  of  said  Dunmng- 
ton, 80  offered  by  the  plaintiff;  and  the  court  also  decided  to 
allow  the  defendant  to  give  in  evidence  at  her  option,  the  mat* 
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ters  Stated  by  the  said  Dunmngton  on  his  cross-exanunation  as 
aforesaid;  and  the  court  farther  allowed  the  plaintiff  to  read  in 
evidence  the  defendant's  location  of  the  land  called  ^^  None- 
such,^^  on«the  plots  in  this  cause,  together  widi  the  defendant's 
explanations  of  said  location;  to  all  which  ruling  and  decision 
of  the  court,  the  defendant  excepted. 

9th  Exception.  At  the  trial  of  this  cause,  tlie  plaintiff,  in 
addition  to  the  evidence  contained  in  the  preceding  bills  of 
exceptions,  made  a  part  hereof,  offered  to  read  in  evidence  to 
the  jury  the  enrolment  of  a  deed  from  Humphrey  AspinaU  to 
Elizabeth  Swinburne^  her  heirs  and  assigns,  dated  Ist  March 
1684,  for  all  that  parcel  of  land  called,  lying,  situate  and  being  in 
Charles  county,  being  part  of  a  parcel  of  land  called  ^^ Allan- 
son^s  FoUyy^^  lying,  &c. ;  also  a  paicel  of  land  called  *^  WtcA:- 
sally^^  lying  on  the  south  side  of  St.  Michael  creek,  formerly 
called  Chmgomuxon  creek;  banning  at  a  bounded  oak,  &c.; 
also  a  pared  of  land  called  ^^Aspinall^s  Hcpe,^^  being,  &c. ;  and 
b^^inning  at  a  bounded  oak,  a  bounded  tree  of  a  parcel  of  land 
called  "  Wicksall,^^  standing  on  the  south  side  of  Chingo- 
muxon  creek,  on  a  point  at  the  mouth  of  the  said  creek,  d:c. 

^^Recorded  in  Uber  L,  folio  132,  a  book  found  among  the  re- 
cords of  Charles  county  court;  also  the  deed  or  assignment  of 
WiUiam  Moss  to  George  Maso?i,  recorded  in  liber  Z,  folio 
291 ;  and  the  enrolment  of  a  deed  from  Humphrey  AspinaU 
to  Elizabeth  Stvinburney  found  in  said  last  mentioned  liber  Z, 
at  page  196,  (the  said  liber  Z  being  one  of  the  land  records  of 
Charles  county,)  and  which  last  mentioned  deed,  from  said 
AspinaU  to  SuHnbume,  immediately  precedes  the  enrolment  in 
said  record  of  said  deed  from  Moss  to  Mason.  ^^Capt. 
Robert  CoUsoUy  in  the  behalf  of  Col.  Geo.  Mason ,  desires  the 
two  deeds  following  to  be  recorded,  the  said  Col.  Mason  living 
in  the  colony  of  Virginia. "^^ 

The  first  was  the  deed  aforesaid  of  1st  March  1684,  to  which 
no  certificate  of  acknowledgment  was  appended,  though  certi- 
fied to  be  a  copy  by  the  clerk  of  Charles  county  court,  &c. 

The  deed  from  WiUiam  Moss  to  George  Mason,  dated  IStli 
June  1705,  was  in  confirmation  of  a  conveyance  to  Elizabeth 
Swinburne y  from  Humphrey  AspinaU,  to  which  no  acknow 
ledgment  was  appended,  nor  did  it  appear  when  recorded. 
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And  the  plaintiff  further  offered  to  accompany  said  deeds^  by 
reading  in  evidence  a  duly  certified  copy  or  extract  of  the  rent 
rolls  of  Maryland^  shewing  Wicksall  and  Aspinall^s  Hope  to 
have  been  in  the  possession  of  ChL  Mason,  of  Virginia. 

^^Acres,  200.— Yearly  rent,  ''  4  ''—' Wicksall,'  surv'd  3rd 
Peb'ry  1667,  for  Thos,  Allanson,  assigned  John  Hitchinson, 
on  the  S.  side  St.  MichaeVs  creek,  formerly  called  Chmgo- 
muxon. — Poss'r  Coll.  Mason,  in  Virginia. — This  land  is  said 
to  be  escheat." 

In  testimony  that  the  aforegoing  is  a  true  copy  from  old  rent 

roll,  No.  1,  for  Saint  Mary's  and  Charles  counties,  folio  353, 

one  of  the  records  belonging  to,  and  remaining  in  the  Western 

Shore  Land  Office  of  Maryland,  I  have  hereunto 

(Seal.)     set  my  hand  and  aflixed  my  official  seal,  this  25th 

day  of  April  1842. 

George  G.  Brewer, 
Reg'r  Land  Off.,  W.  S.,  Md. 
^^Acres,  150.— Yearly  rent,  ^^  6  '^—^AspinalVs  Hope,' 
surv'd  12th  Feb'y  1667,  for  Henry  Aspinall,  at  a  b'd  oak,  a 
b'd  tree  of  a  parcel  of  land  called  ^  Wicksall,'  on  the  S.  side 
Chingomxixon  creek. — Poss'r  Col.  Mason,  in  Virginia. — 
This  land  is  said  to  be  escheat,  and  is  escheated  into  None- 
such." 

In  testimony  that  the  aforegoing  is  a  true  copy  from  old  rent 

roll,  No.  1,  for  St.  Mary's  and  Charles  counties,  folio  356, 

one  of  the  records  belonging  to,  and  remaining  in  the  Western 

Shore  Land  Office  of  Maryland,  I  have  hereunto 

(Seal.)     set  my  hand  and  aflixed  my  official  seal,  this  25th 

day  of  April  1842. 

George  G.  Brewer, 

Reg'r  Land  Off.,  W.  S.,  Md. 

Also,  the  will  of  George  Mason,  of  Virginia,  dated  29lli 
January  1715,  which  contained  the  following  devise : 

^^Item. — I  give  and  bequeath  unto  my  son,  Thonias  Mason, 
all  the  land  which  I  bought  of  William  Moss,  in  Maryland, 
and  all  the  land  that  I  bought  of  Michael  Vanlandegham,  in 
Stafford  county,  to  him  and  his  heirs  forever." 
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This  will  was  admitted  to  probai  in  Virginia,  14th  Nov. 
1716^  and  certified  from  the  records  of  the  court  there^  to  be  a 
true  copy;  and  also  certified,  by  the  presiding  judge,  imder  the 
act  of  congress,  as  in  due  form,  and  by  the  proper  ofiicer. 

And  farther  offered  in  evidence,  that  the  said  Geo,  Masotiy 
the  testator,  left  at  his  death,  as  issue  of  his  third  wife,  two 
infant  sons,  named  Thomas  and  Francisy  and  their  sole  sister 
of  the  whole  blood  named  Sarah — that  said  Thomas  and 
Francis  died  while  infants  without  issue,  leaving  their  said  sister 
SarcA  as  their  sole  heir  at  law,  which  said  Sarah  Mason  in- 
termarried with  Thomas  Brooke,  and  was  with  her  said  hus- 
band in  the  possession  of  the  lands  in  dispute,  whom  she  sur- 
vived, and  died  previous  to  the  year  1786,  leaving  surviving 
her,  WcUter  Brooke,  her  eldest  son,  and  Richard  Brooke, 
her  grandson,  by  Richard  Brooke  her  second  son,  which  said 
Richard,  son  of  said  Sarah,  died  previously  to  said  Sarah;  and 
the  plaintiff  further  offered  in  evidence,  that  the  lands  in  dis- 
pute were  possessed  by  said  Sarah  during  her  life,  and  by 
said  Walter  Brooke,  after  her  death,  and  that  after  his  death, 
in  1798,  the  same  were  possessed  by  Walter  D.  Brooke,  the 
eldest  son  of  said  Walter,  until  his  death,  in  1811,  and  from  that 
time  by  the  widow  of  said  WaUer  D.  Brooke,  in  behalf  of  his 
children,  until  1824,  when  the  deed  to  Lott  Mason  was  execu- 
ted; and  farther  gave  evidence  to  shew,  that  some  of  the  lessors 
of  the  plaintiff  are  the  heirs  at  law  of  said-  Walter  Brooke,  and 
that  others  of  them  are  the  heirs  at  law  of  said  WcUter  D. 
Brooke. 

To  the  whole  of  which  evidence,  as  above  offered,  the  de- 
fendant objects;  but  the  court  overruled  said  objection,  and 
permitted  the  deeds,  aforesaid,  and  will  to  be  read  in  evidence, 
so  far  as  they  purport  to  convey  or  devise  the  tracts  of  land  called 
^^  Wicksall^ '  and  ^^AspinaWs  Hope,'^^  as  located,  by  the  patents 
thereof,  on  the  plots  in  this  cause;  and  the  court,  (Stephen, 
C.  J.,  Key  and  Dorsey,  A.  J.,)  allowed  all  the  other  evi- 
dence so  offered  to  be  given  in  evidence,  and  upon  the  said 
evidence  so  admitted,  the  court  instructed  the  jury  as  follows: 
that  if  the  jury  find,  from  the  evidence  aforesaid,  that  the  said 
Geo  Mason,  the  above  testator,  and  those  claiming  under  him, 
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were  in  the  exclusive,  uninterrupted  and  adverse  poflBesBion  of 
the  said  tracts  of  land  called  ^<  Wicksall^^  and  ^^AgpmaWs 
HopCy'*^  from  the  date  of  said  deed  from  Mass  to  said  Mamm, 
claiming  under  said  deed^  down  to  the  year  1824,  then  the 
jury  may  and  ought  to  presume  regular  conveyances  from  the 
original  patentees  of  said  tracts  of  land  to  the  said  Cfeo.  Massn 
and  his  heirs;  to  the  admission  of  which  said  evidence,  and 
the  giving  of  which  said  instructions,  the  defendant  excepted. 

10th  Bill  of  Exception.  At  the  trial  of  this  cause,  the 
plaintiff,  further  to  support  the  issue  joined  on  his  part^  in  ad- 
dition to  the  evidence  contained  in  the  aforegoing  biUs  of  ex- 
ceptions, made  a  part  hereof,  gave  in  evidence  the  patent  of 
Nonesuch: 

^^ Sarah  Brooke ^  Walter  eaid  Richard  Breakers  patent — 150 
acres — ^ Nonesuch.^    Frederick y  ffc: — ^Know  ye,  that  whereas 
Sarah  Brooke,  (on  behalf  of  herself,  and  Walter  and  Richard 
Brooke y  infants,  under  the  age  of  twenty-one  years,)  of  Chairies 
county,  by  her  humble  petition  to  our  agents  for  management 
of  land  affairs  within  this  province,  did  set  forth,  that  Thomas 
Brooke y  the  petitioner's  husband,  late  of  CAar2e« deceased,  did 
heretofore,  by  his  petition,  set  fordi,  that  there  was  escheat  to 
us  the  following  tracts  or  parcels  of  land,  lying  and  being  in 
the  county  aforesaid,  and  contiguous  to  each  other  viz:  one 
hundred  acres,  part  of  a  tract  or  parcel  of  land  called  'Alkmr 
son^s  Fhlli/y'    originally,  on  the  23rd  June,  A.   D.  1663, 
granted  unto  a  certain  Thomas  Mlanson,  for  four  hundred 
acres;  ^Wicksally^  originally,  on  the  25th  November,  A.  D. 
1667,  granted  imto  a  certain  John  Hitchinson  for  two  hundred 
acres,  and  ^Aspinalls  HopCy    originally,  on  the  16th  Mardi 
1681,  gi-anted  unto  a  certain  Henry  AspinaU^  for  one  hundred 
and  fifty  acres,  all  which  tracts  were  the  right  of  a  cortain 
Henry  AspinaU,  who  died  thereof  possessed,  intestate  and 
without  heirs,  or  making  any  legal  disposition  thereof,  by 
which  means  the  same  became  escheat  to  us;  and  the  petitioner, 
T7iomas  BrookCy  being  the  first  discoverer,  humbly  pmyed  to 
be  admitted  to  its  purchase,  (be  it  escheat  by  the  means  i^ore- 
said,  or  by  any  other  ways  or  means  whatsoever,)  and  a  special 
warrant  to  resurvey  the  same,  with  liberty  of  adding  any  con- 
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tiguous  vacancy,  and  reduce  the  whole  into  one  entire  tract; 
and  that  on  return  of  a  certificate  of  such  resurvey,  he  paying 
the  purchase  money,  and  complying  with  all  other  requisites 
usual  in  such  cases,  might  have  our  grant  of  confirmation  issue 
unto  him  thereon,  which  was  granted  him,  and  accordingly  a 
warrant  on  the  18th  January  1743,  unto  him  for  that  purpose 
did  issue;  in  pursuance  of  which  warrant,  a  resurvey  was 
made,  and  the  certificate  thereof  returned  into  our  land  ofllce, 
by  which  it  appears  the  aforesaid  tracts  or  parcels  of  escheat 
land  contain  the  quantity  of  three  hundred  and  ninety-six 
acres,  and  that  there  was  the  quantity  of  fifty-four  acres  of 
vacant  land  added,  for  which  said  escheat  and  vacancy,  the 
said  TTionuis  Brooke,  in  his  lifetime,  paid  and  satisfied  unto 
Benjamin  Taskery  Esq,  our  present  agent  and  receiver 
general,  for  our  use,  as  well  the  sum  of,  &c.,  being  the  pur- 
chase money  agreed  upon  for  the  said  escheat,  as  the  sum  of, 
&c.,  caution  for  the  said  vacancy,  as  also  the  sum  of,  <fcc.,  for 
some  improvements  mentioned  to  be  made  on  the  said  vacancy; 
but  before  the  said  Thomas  Brooke  obtained  our  grant  of 
confirmation  for  the  same,  he  died,  and  by  his  last  will  and 
testament,  devised  the  aforesaid  escheat  land,  with  the  vacancy 
added,  in  manner  and  form  following,  that  is  to  say: 

^^Item, — I  give  and  bequeath  unto  my  dear  and  loving  wife, 
Sarah  Brooke  y  all  that  tract  or  parcel  of  land  whereon  I  now 
dwell,  near  Ckickamuxony  in  Charles  county,  distinguished 
by  name,  according  to  the  patent  of  escheat,  now  in  the  ofilice, 
together  with  all  the  negroes,  stock  and  other  personal  estate  I 
am  now  possessed  of,  to  be  enjoyed  by  her  during  the  term  of 
her  widowhood,  afterwards  to  be  equally  divided  between  my 
two  sons,  Walter  and  Richard  Brooke;  but  if  either  of  my* 
before  mentioned  sons  die  without  issue,  then  I  give  and  be- 
queath his  part  of  the  aforesaid  tract  of  land  and  perscmal 
estate  to  the  survivor  of  my  two  youngest  sons,  Walter  and 
Richard;  but  if  both  of  my  said  sons  should  die  without  issue, 
then  I  will  and  bequeath,  that  the  aforesaid  tract  of  land  and 
personal  estate  should  be  equally  divided  between  my  loving 
wife,  Sarah y  and  my  eldest  son,  ThomcLs  Brooke y  to  them  and 
their  heirs  forever,  my  wife  having  her  first  choice. 
28        V.3 
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The  petitioner,  therefore,  humbly  prayed,  that  forasmuch  as 
all  requisites  were  complied  with,  our  grant  of  confirmation 
might  issue  on  the  certificate  now  in  the  land  oflice,  agreeable  to 
the  bequest  aforesaid,  which  we  have  thought  fit  to  condescend 
unto,  according  to  Charles^  Lord  Baron  of  Baltimore^  !fc. 
We  do,  therefore,  in  consideration  thereof,  and  other  the  pre- 
mises, give,  giant  and  confirm  unto  them,  the  said  Sarah 
Brooke  J  Walter  Brooke  and  Richard  Brookcy  all  of  them, 
the  aforesaid  tracts  or  parcels  of  escheat  land,  now  resurveyed, 
with  the  vacancy  added,  reduced  into  one  entire  tract,  and 
called  ^^iViwe^i/cA,"  and  bounded  as  follows:  Beginning,  &c. 
To  have  and  to  hold  the  same  unto  the  said  Sarah  Brooke^ 
Walter  Brooke  and  Richard  Brooke ^  their  heirs  and  assigns 
forever,  to  be  holden  of  us  and  our  heirs,  in  free  and  common 
soccage  by  fealty  only.     Sealed  27th  August  1763,"  &c. 

And  the  plaintiff  gave  proof  to  shew,  that  it  was  truly  located 
by  the  plaintiff  on  the  plots  in  this  cause,  the  said  plaintiff,  at 
the  same  time,  declaring,  that  he  relied  upon  said  patent  for  the 
purpose  of  claiming  tide  to  any  vacancy  granted  by  said  patent, 
and  to  that  part  of  AUanson^s  Folly  included  within  the  lines 
of  said  patent  of  Nonesuch. 

And  the  plaintiff  farther  gave  evidence  to  shew,  that  WaUer 
Brooke  survived  Sarah  Brooke  and  Richard  Brooke,  the  other 
grantees  in  said  patent;  and  farther  offered  in  evidence  the  pos- 
session of  Sarah  Brooke,  of  said  land,  included  within  the  lines 
of  said  patent;  and  after  her  death,  previous  to  the  year  1786, 
the  possession  of  the  same  land  by  Walter  Brooke,  (the  survivor 
of  said  Sarah  Brooke  and  Richard  Brooke,  the  other  grantees 
in  said  patent;)  and  that  Ricliard  Brooke,  son  of  the  devisee, 
Richard  Brooke,  mentioned  in  said  will  of  Thomas  Brooke, 
was  in  possession,  after  his  full  age,  of  the  part  of  the  tract  called 
'^Nonesuch,^^  lying  e^^t  of  the  black  line,  on  the  plots  marked 
from  red  A  to  black  K,  and  that  for  more  than  twenty  years  be- 
fore the  said  suit  was  brought,  the  said  Richard,  and  those  claim- 
ing under  him,  have  been  in  the  exclusive  possession  of  said  part 
of  Nonesuch;  and  the  exclusive  possession  of  the  residue  of  said 
tract  of  land  called  ^'Nonesuch,^^  according  to  the  location  on 
patent  thereof,  was,  by  Walter  Brooke,  and  after  the  death  of 
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the  said  Walter^  in  1798,  the  continued  possession  of  the  said 
residue  of  Nonesuch y  by  eldest  son,  Walter  D.  Brooke,  until 
bis  death,  in  1811,  and  after  his  death,  the  possession  thereof 
by  the  widow  of  Walter  D.  Brooke,  in  behalf  of  her  children, 
by  said  Walter  D.  Brooke  until  1824,  when  the  deed  to  Ijott 
MasoUj  aforesaid,  was  executed. 

And  the  defendant,  thereupon,  offered  in  evidence  the  escheat 
warrant  granted  to  Thomas  Brooke;  his  will  as  recited  in  the 
patent  aforesaid;  and  the  petition  of  the  said  Sarah  Brooke. 

Whereupon  the  plaintiff  prayed  the  court  to  instruct  the 
jury,  that  according  to  the  true  construction  of  the  patent  of 
Nonesuch,  aforesaid,  the  said  Sarah,  Richard  and  Walter 
Brooke,  the  grantees  therein,  were  joint  tenants,  in  fee  simple, 
of  the  land  granted  by  said  patent,  and  that  if  the  jury  find, 
that  said  Walter  survived  said  Sarah  and  Richard,  the  other 
patentees,  then  the  fee  simple  in  said  lands,  so  granted,  de- 
volved upon  said  Walter;  which  instruction  the  coiirt  granted. 
The  defendant  excepted. 

11th  Bill  of  Exception.  Upon  the  evidence  contained  in 
the  aforegoing  bills  of  exceptions,  the  defendant  prayed  the 
court  to  instruct  the  jury,  that  if  they  find,  from  the  evidence 
in  the  cause,  that  Tlionms  Brooke  obtained  a  certificate  of 
survey  of  the  land  in  controversy,  in  the  year  1743,  as  escheat 
land;  and  that  he  compUed  with  all  the  requisites  necessary 
to  obtain  a  patent;  and  that  he  devised  the  land  in  contro- 
versy; and  that  the  land  in  controversy,  and  that  the  persons 
claiming  imder  him —  Walter  Brooke  and  Richard  Brooke, 
their  descendants,  through  which  Richard  Brooke,  the  de- 
fendant, claims  title,  had  possessed  the  land  in  severalty, 
the  jury  might  presume,  from  the  great  length  of  time  since 
the  date  of  the  certificate  of  survey,  that  a  gi-ant  had  issued  to 
Thmnas  Brooke,  or  to  his  devisees,  in  pursuance  of  his  will; 
\vhich  instruction  the  court  refused  to  give.  The  defendant 
excepted. 

12th  Bill  op  Exception.  Upon  all  the  evidence  incor- 
porated in  the  bills  of  exceptions,  the  defendant  prayed  the 
court  to  instruct  the  jury,  that  the  plaintiffs  cannot  clahn 
title  to  the  lands  in  controversy,  and  maintain  an  action  of 
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ejectment  for  the  same,  in  virtue  of  the  grant  from  the  lord 
proprietory  to  Sarah  BrookCy  Walter  Brookey  and  Richard 
Brooke y  because  said  grant  is  repugnant  to,  and  in  violation  of 
the  express  terms  of  the  will  of  Thomas  Brooke y  and  is  a  fraud 
upon  his  devisees;  provided  the  jury  find,  from  the  evidence  in 
the  cause,  that  Thomas  Brooke  obtained  the  escheat  warrant 
for  the  land  in  controversy,  and  paid  the  composition  money 
previous  to  his  death;  which  instruction  the  court  refused  to 
give.     The  defendant  excepted,  and  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Magruder  and  Martin,  J. 

By  Alexander  and  McMahon  for  the  appellants,  and 
By  R.  J.  Brent  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 
The  court  below  was  right  in  rejecting  the  appellant's  prayer 
in  the  first  bill  of  exceptions.  Instead  of  its  specifying  the 
parts  of  the  testimony,  to  which  the  objection  was  intended  to 
apply,  the  court  was  called  upon  to  reject  it  in  mass.  If  any 
part  of  it,  therefore,  was  admissible,  for  the  purpose  for  which 
it  was  offered,  the  court,  in  overruling  the  prayer,  committed 
no  error.  Where  an  entire  prayer,  made  to  the  court,  is  good 
in  part,  and  bad  in  part,  that  is,  which  the  court  ought  to  grant 
in  part,  and  in  like  manner  refuse,  had  the  subject  matter  been 
properly  divided,  and  a  distinct  prayer  made  on  each  subdivi- 
sion, the  court  is  not  bound  to  assume,  what  appropriately 
belongs  to  counsel,  the  duty  of  analyzing  the  subject  matter  of 
the  prayer,  and  admitting  that  which  ought  to  be  gianted,  and 
rejecting  that  which  ought  not;  but  the  court  may  content 
itself  in  granting  or  rejecting  the  prayer,  according  to  its  merits, 
as  presented  in  its  entirety.  There  is  no  error,  therefore,  in  the 
court's  opinion  complained  of  in  the  first  bill  of  exceptions; 
some  of  the  evidence,  objected  to,  being  undeniably  admissible. 
See  EUiot  et  al.  vs.  Peirsol  et  al.yX  Peters,  338,  and  Moore 
vs.  The  Bank  of  Metropolis y  13  PeterSy  310. 
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The  appellees  prayer,  in  the  second  bill  of  exceptions,  which 
was  granted  by  the  court,  was  *^to  instruct  the  jury,  that  upon 
the  true  construction  of  the  patent  of  AUansons  PoUy,  its  first 
line  must  run  from  the  true  beginning  thereof,  as  found  by  the 
jury,  so  as  to  bind  on  Chickamuxon  creek,  to  the  {dace  where 
the  jury  shall  find  the  second  boundary  of  AUansons  FoUy 
stood;  and  if  the  jury  shall  find  the  said  first  and  second  boun- 
daries of  AUansons  FoUj/y  or  either  of  them,  do  not  stand  on 
C/dckamuxon  creek,  then  it  is  lawful  to  supply  a  course  from 
the  point  of  said  creek  nearest  to  said  boundaries,  or  either  of 
them,  req)ectively."     If  there  are  binding  expressions  in  the 
patent  of  AUansons  FoUy,  which  bind  its  first  line  on  Chicka. 
muxon  creek,  the  granting  of  that  part  of  the  prayer  which 
relates  to  the  first  boundary,  would  follow  as  a  matter  of  course, 
according  to  the  settled  principles  of  locations,  in  actions  of 
ejectment  in  Mart/land,  as  established  by  the  decisions  of  its 
highest  judicial  tribunals.     But  not  so  as  to  the  second  boim- 
dary.     Instead  of  the  line,  supplied  to  reach  that  boundary, 
being  run  from  the  point  on  the  creek  nearest  to  it,  the  lirie 
must  be  run  from  the  point  on  the  creek  where  the  two  hun- 
dred perches,  (the  distance  expressed  in  the  patent,)  expended 
on  the  meanders  of  the  creek,  terminate.     The  line  from  that 
point  to  the  second  boundary,  is  the  line  to  be  supplied  to  con- 
nect that  boundary  with  the  binding  call  of  the  first  line  of 
AUansons  FoUy,  with  the  creek.     In  determining  on  the  cor- 
rectness of  the  remaining  portion  of  the  court's  decision  in  this 
bill  of  exceptions,  all  we  have  to  do  is  to  ascertain,  from  an 
inspection  of  the  patent  of  AUansons  FoUyy  whether,  from  the 
true  construction  of  the  calls  and  expressions  in  the  grant,  its 
first  line  does  imperatively  bind  on  the  creek.    AUansons  FoUy 
is  described  in  the  patent  as  lying  ^^on  the  south  side  of  a  creek 
called  Chincom/uxon  creek,  beginning  at  a  marked  white  oak, 
standing  on  the  west  side  of  a  litde  creek  called  St.  Katharine^ s 
creek,  and  running  east  north  east  up  ChincomiLxony  for  breadth 
the  length  of  two  hundred  perches  to  a  marked  oak."     Had 
no  other  more  binding  expression,  in  relation  to  this  line,  been 
used  in  the  patent,  the  line  must  be  run  in  a  straight  direction 
from  boundary  to  boundary:  the  words,  ^^nmning  up  a  creek," 


Digitized  by 


Google 


222  CASES  IN  THE  COURT  OP  APPEALS 

- 

Budd  vs.  Brooke,  et  al.-.1845. 

not  being  a  binding  call^  but  merely  indicating  the  general  di- 
rection of  the  line  referred  to.  This,  however,  is  not  the  only 
bmding  expression  in  the  patent,  in  relation  to  thb  line,  as  one 
of  the  bounds  of  the  entire  tract,  which  has  four  sides  to  it. 
The  patent,  after  stating  how  the  tract  of  land  is  '^bounded" 
on  the  east,  how  it  is  ^^bounded"  on  the  south,  and  how  it  is 
"bounded"  on  the  west,  states,  that  it  is  bounded  on  the  northy 
(where  its  first  line  runs,)  with  Chincomuxon.  In  arriving  at 
the  true  construction  of  this  patent,  it  is  a  matter  of  no  moment 
that  this  binding  expression  is  used  after  all  the  other  lines  and 
bounds  of  the  tract  of  land  had  been  given.  Appearing  where 
it  does,  it  as  much  controls  the  location  of  the  first  line  as  if  it 
had  immediately  preceded  it  in  the  patent.  By  adopting  this 
construction,  we  reconcile  all  its  parts,  and  gratify  the  full  im- 
port and  meaning  of  every  word  in  the  patent,  except  the 
course  of  the  line,  which  in  all  cases  is  held  to  inteipose  no 
obstacle  to  the  gratification  of  a  conflicting,  binding  call;  but 
disregard  this  binding  call,  and  there  are  virtually  expunged 
from  the  patent,  the  words,  "on  the  north,  with  Ckincomusoriy** 
words  so  emphatically  inserted  to  declare,  and  establish  the 
northern  bounds  of  the  land  granted.  Thus  reversing  one  of 
the  most  just  and  sound  principles  of  the  law,  that  deeds  are  to 
be  construed  most  strongly  against  the  grantor,  for  the  benefit 
of  the  grantee.  And  this  reversal,  will  be  made  after  this  rule 
of  construction  has  been  adopted  and  proclaimed,  in,  perhaps 
every  land  trial  in  the  State,  where  its  influence  could  have 
been  felt.  Nothing  but  the  error  of  the  county  court,  in  fixing 
the  place  of  the  beginning  of  the  supplied  line  to  reach  the 
second  boimdary,  prevents  our  giving  to  its  granting  the  prayer 
of  the  appellees  in  this  bill  of  exceptions,  oiu:  entire  concur- 
rence. 

Were  the  county  court  right  in  overruling,  as  it  did,  the  ap- 
pellants objection  to  the  location  of  the  first  line  of  Wicksc^, 
as  terminating  at  the  extremity  of  the  point  at  the  mouth  of  the 
creek,  is  the^  only  question  for  our  consideration  under  the  third 
bill  of  exceptions? 

The  boundary  being  lost,  and  no  evidence  being  adduced 
of  the  place  where  it  stood,  the  appellees,  disregarding  the 


Digitized  by 


Google 


OF  MARYLAND.  223 


Budd  vs.  Brooke,  et  ah— 1845. 


couTEie  and  dist^nce^  located  the  line  as  above  maitioned^ 
upon  the  ground,  as  we  presume,  that  although  no  proof 
was  offered  as  to  the  actual  locality  of  the  tree  itself,  yet 
that  the  patent,  by  binding  the  Ime  on  the  oreek^  so  identified 
the  spot  where  it  stood,  that  the  course  and  distance  are  to  be 
disregarded;  and  that  by  proving  to  what  point  the  call  referred, 
the  termination  of  the  line  was  estaUished  as  at  the  extremity 
of  the  point.  The  first  line  of  WickscUl  calls  to  run  south- 
west, down  the  creek,  for  breadth  the  length  of  one  hundred 
perches,  to  a  marked  oak  standing  upon  a  point  at  the  mouth 
of  the  said  creek,  and  this  line  is  made  to  bind  on  the  creek, 
by  language  almost  identical  with  that,  which  we  have  said 
binds  the  first  Une  of  AUansons  Folly  on  the  creek.  But,  for 
this  binding  call,  under  the  proofs  in  this  cause,  we  think  that 
the  location  of  the  first  line  of  Wickstdly  in  disregard  of  its 
course  and  distance,  would  be  manifestly  erroneous.  Where  a 
bounded  tree,  called  for  as  standing  at  the  end  of  a  line,  can- 
not be  found,  nor  the  particular  spot  where  it  stood,  be  identified^ 
to  run  the  line  by  its  course  and  distance,  is  the  best  means  left 
of  ascertaining  its  true  location  and  terminus.  The  fact  that 
the  boundary  called  for  is  represented  by  the  patent  as  standing 
upon  a  point  at  the  mouth  of  a  creek,  is,  in  the  event  of  its 
loss,  too  vague  and  indefinite  to  control  the  positive  expressions 
of  the  grant,  as  to  course  and  distance.  By  pursuing  the  course 
and  distance,  we  have  the  fixed  and  specified  means  of  obtain- 
ing the  identity  of  the  spot  where  the  line  is  to  terminate.  To 
reject  the  course  and  distance,  is  to  determine,  that  the  particular 
spot^  on  which  the  boundary  stood,  is  ascertained  with  reason- 
able certainty.  The  statement  in  the  patent,  that  it  stood  on 
a  point  at  the  mouth  of  a  creek,  is  not,  of  itself,  sufllcient  evi- 
dence of  its  identical  locality.  Such  a  point  may  be  ten  feet 
long,  or  it  may  be  a  mile  long,  and  it  may  be  subject  to  the 
same  uncertainty  as  to  its  breadth.  There  is  no  semblance  of 
analogy  between  such  points  and  mathematical  points.  The 
expresrion,  standing  on  a  point  at  the  mouth  of  a  creek,  iden- 
tifies no  particular  spot  as  that  whereon  the  tree  called  for 
stood.  The  expression  in  the  grant  is  equally  gratified,  whether 
you  locate  the  tree  on  the  north  end.  or  the  south  end,  the  east 
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side,  or  the  west  side  of  the  point.  The  call  for  a  bounded 
tree^  standing  on  a  point  at  the  mouth  of  a  creek^  where  the  tree, 
and  spot  where  it  stood,  are  lost,  and  are  both  incapable  of 
ascertainment  with  a  reasonable  degree  of  certainty,  ascertains 
with  less  certainty  than  the  course  and  distance,  the  termination 
of  the  line,  and  therefore,  cannot  control  them;  certainty  being 
the  controlling  object  in  all  locations.  But  the  peremptcny, 
binding  call  for  the  creek,  in  the  patent  of  Wicksally  changes, 
in  this  case,  the  general  rule,  that  a  line  calling  for  a  lost  boun- 
dary must  be  run  by  its  course  and  distance.  If  the  tree  had 
not  been  lost,  there  would  have  been  two  imperative  calls,  both 
of  which,  if  practicable,  must  have  been  gratified.  The  line 
must  have  terminated  at  the  tree,  and  it  must  have  been  made 
to  bind  on  the  creek,  until  its  distance  (that  is  number  of  perches,) 
was  exhausted  at  some  spot  on  the  maj^  of  that  projection  of 
land  at  the  mouth  of  the  creek,  called  the  point.  And  if  the 
tree  called  for  had  stood  at  some  distance  from  that  spot,  a 
line,  not  called  for  in  the  patent,  must  be  run  from  it  to  such 
boundary.  See  Dorsey^s  Ejectment,  69  and  70,  and  the 
diagram  in  the  same  book,  50.  But  if,  as  here,  the  bounded 
tree  be  lost,  and  the  spot  where  it  stood  incapable  of  ascertain- 
ment with  a  reasonable  degree  of  certainty,  there  can  be  no  such 
interpolated  line,  and  the  line  in  question  must  terminate  at  the 
spot  above  mentioned.  There  is  nothing  in  the  calls  in  the 
patent  of  Wickscdl,  which  terminates  its  first  line  at  the  ex- 
treme verge  of  Moss^  Point.  In  perfect  consistence  with 
those  calls,  it  might  have  terminated  at  any  other  place  upon 
the  margin  of  that  point.  We,  therefore,  think  the  court  be- 
low erred  in  assuming,  as  a  matter  of  law,  and  so  instructing 
the  jury,  that  the  termination  of  the  first  line  of  Wickaatt  was 
at  the  north  western  extremity  of  Moss^  Paint. 

In  overruling  the  appellant's  objection  to  the  testimony  of 
the  appellees  in  the  fourth  bill  of  exceptions,  we  think  the 
county  court  erred,  not  only  for  the  reasons  we  have  stated,  as 
to  the  second  bill  of  exceptions,  but  upon  another  ground: — 
the  testimony  offered,  had  no  tendency  to  prove  ^ where  the 
marked  oak  stood,  and,  therefore,  should  have  been  rejected 
on  account  of  its  immateriality. 
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There  is  ern»r  in  the  court's  oinnion^  oyerruling  the  appel- 
itaiCB  objection  to  the  testimony  offered  in  the  fifth  bill  of  ex- 
deplions.  If  for  any  reason^  no  matter  whether  it  be  for  the 
reason  assigned  or  not;  the  testimony  objected  to^  be  inadmissi- 
ble for  the  purpose  for  which  it  is  offered^  it  should  be  rejected 
by  the  court.  The  aj^llees  haTing  juroved  the  beginning  of 
AspinaB's  Hope  to  be  ^^at  the  point  distinguished  on  the  plots, 
by  the  words,  Moss^  Paint ^^^  claimed  to  run  the  fiist  line  of 
AspinalTs  Hope  according  to  its  courses  and  distances,  as  in 
the  patent  thereof,  ^^with  an  idlowance  of  thirty  degrees  of 
variaticm  to  the  westward  of  said  patent  course,  drawn  with  the 
isual  allowance  for  variation,  firom  the  date  of  said  patent," 
so  as  to  bind  on  the  Potomac  river;  and  for  the  purpose  of 
sustaining  said  allowance  for  variation  in  the  fiist  line  of  As- 
pinaB^s  Hope,  offered  to  prove,  by  James  Brofumery  a  compe- 
tent surveyor,  who  made  the  plats  and  executed  the  surveys  in 
this  case,  that  he  could  ascertain  to  mathematical  certainty, 
from  the  {dots  in  this  cause,  and  the  locations  made  by  him, 
according  to  his  several  surveys,  tfie  variation  required  in  the 
patent  coarse  Of  the  first  line  of  WicksaUy  (from  the  date  of 
said  patent  of  WicksaUy)  so  as  to  bind  said  first  line  of  Wtck- 
saB  on  Ckkkanmxon  creek,  and  that  the  variation  required  for 
that  purpose,  in  said  first  line  of  WicksaUy  over  and  above  the 
variati(m  usually  allowed  in  similar  cases,  is  thirty-eight  degrees 
to  the  westward.  To  this  evidence  the  defeiklants  objected; 
but  the  court  overruled  the  objection,  and  permitted  the  evi- 
dence to  go  to  the  jury.  In  so  doing,  we  ihiok  the  county 
court  was  cleariy  in  error.  The  testimony  offered,  had  no  con- 
nection with,  or  bearing  upon  the  question,  as  to  what  correc- 
tion ought  to  be  allowed  for  the  variation  of  the  magnetic 
needle,  to  ascertain  the  true  original  location  of  lands  held  by 
cdurses  and  distances.  To  open  the  door  to  such  proof,  thlder 
the  ckcumstances  in  which  it  was  offered,  would  unsetde  the 
rights  of  aD  land-holders,  whose  estates  are  held  by  courses  and 
distances,  and  introduce  a  mul^icity  of  litigation  and  conftl- 
^n  in  land  tides,  of  whidi  the  fores^fat  of  man  can  form  no 
estimate.  It  would  unsettle  the  whole  theory  of  allowiince 
for  variation  in  the  surveyii^  of  lands,  as  practised  under  arid 
29        v.3 
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established  in  Maryland,  and  substitute  in  its  place,  a  standaid 
ever  changing  and  utterly  uncertain,  and  which  had  not  the 
slightest  relevancy  to  the  allowance  which  ought  to  be  made, 
according  to  the  established  principles  and  experience  of  ages, 
upon  the  subject.  The  first  line  of  Wicksall,  by  the  terms  of 
its  patent,  binds  on  Chickamuxon  creek,  and  in  running  it, 
therefore,  its  course  is  rejected,  and  the  line  run  in  conformity 
to  the  imperative  call,  in  the  same  manner  as  if  its  course  had 
not  been  expressed  in  the  patent.  In  locating  the  first  line  of 
Wicksally  you  do  not  run  it  the  course  expressed  in  the  patent, 
corrected  for  variation  by  such  a  number  of  d^ees,  as  will 
make  it  conform  to  the  binding  call  imposed  on  it;  but  you 
reject  altogether  the  course  in  the  patent,  and  run  the  line  the 
course  which  will  gratify  the  call,  in  the  same  manner  as  if  no 
course  for  the  line  were  expressed  in  the  patent.  You  gratify 
the  call,  and  shape  your  course  by  the  point  of  the  needle,  and 
the  question  of  variation  has  nothing  to  do  with  such  a  poceed- 
ing.  If  a  due  south  line,  with  a  binding  expression  in  the 
patent,  which  takes  it  due  north,  is  to  be  located,  the  surveyor 
must  run  the  line  due  north  by  the  point  of  the  needle,  and  in 
such  a  case,  he  never  dreams  that  he  is  doing  what,  if  the  tes- 
timony objected  to  be  admissible,  we  assume  that  he  has  done, 
viz:  corrected  the  course  in  the  patent  one  hundred  and  ei^ty 
degrees,  as  an  allowance  for  variation.  In  changing  the  course 
to  gratify  a  call,  the  line  is  run  accordingly,  either  to  the  east 
or  to  the  west,  without  regard  to  the  fact,  whether,  from  the 
dcOe  of  the  original  survey  to  the  time  of  the  location  of  the 
line,  the  variation  of  the  needle  has  been  to  the  east  or  to  the 
west,  and,  consequendy,  no  such  fact  could  be  deduced  from 
it,  as  that  for  which  such  testimony  has  been  offered  in  the  case 
before  us. 

Of  the  opinion  of  the  county  court,  in  the  sixth  bill  of  excep- 
tions, we  think  the  appellant  has  equal  cause  to  complain. 
The  court  ought  to  have  rejected  the  testimony,  for  the  purpose 
for  which  it  was  offered,  as  well  for  the  reasons  assigned  in  the 
preceding  bill  of  exceptions,  as  oh  accoimt  of  its  immateriality 
and  irrelevancy  to  the  subject  matter,  which  was  designed  to 
be  deduced  from  it.     It  had  not  the  slightest  tendency  to  prove, 
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that  an  allowance  of  thirty  degrees,  over  and  above  the  usual 
allowances,  ought  to  be  made,  for  the  purpose  of  binding  on 
the  Potomac  river,  the  first  line  of  AspincdPs  Hope,  What 
was  the  testimony  offered  in  this  bill  of  exceptions,  to  establish 
this  unnatural  and  irrational  allowance  for  variation?  First, 
the  patent  of  Aspinall^s  HopCy  which  gave  not  the  slightest 
countenance  to  such  a  deduction;  and  secondly,  the  oral  proofs 
that  the  tenants  of  Walter  Brooke^  and  those  claiming  under 
him,  had  possessed  the  land  lying  between  the  first  and  second 
line  of  AspmcUPs  Hope  and  the  Potomac  river;  but  that  the 
witness  never  knew  or  heard,  that  the  land  so  possessed  was 
called  AspineUl^s  Hope;  on  the  contrary,  that  he  always  heard 
and  understood,  that  it  was  called  and  known  as  ^^Nonesitchy^* 
a  tract  of  land  located  in  this  cause,  as  containing  the  land  in 
question.  How  this  proof  had  any  tendency  to  estaWish  this 
extraordinary  allowance  for  variation,  we  are  unable  to  discover. 
The  only  ground  for  an  objection  to  the  testimony  offered 
in  the  seventh  bill  of  exceptions,  which  we  can  discover,  is, 
that  the  locations  made  of  the  plot  offered  in  evidence,  have 
been  so  unintelligibly  represented  on  the  plots  and  explanations 
in  this  cause,  that  it  was  almost  impossible  for  either  the  court 
or  jury  to  say,  whether  the  locations  on  the  plot  offered  in  evi- 
dence, were  truly  located  on  the  plots  filed  in  this  cause.  And 
upon  no  other  principle,  than  its  apparently  correct  location, 
could  it  be  given  in  evidence,  to  support  any  of  the  locations 
made  on  the  plots  before  us.  It  is  true,  that  the  surveyor  has 
certified,  in  his  explanations  returned  with  the  plots,  that  ^^the 
plaintiff  locates  a  plot  made  out  by  Theophilus  Hanson,  in  an 
ejectment  suit,  wherein  the  lessee  of  Walter  Brooke  was 
plaintiff,  and  James  Davis  was  defendant,  which  said  plot  is 
endorsed,  ^filed  23rd  of  October  1789.'  "  ^^All  the  locations 
made  on  said  plots,  are  transferred  or  copied  on  the  plots  returned 
in  this  cause,  and  are  to  be  taken  and  considered,  to  all  intents 
and  purposes,  the  same  as  original  locations  in  this  cause,  as 
well  as  evidence  of  the  locations  made  by  Walter  Brooke,  in 
sud  ejectment  suit;  and  will  also  be  reUed  on  by  the  plaintiff, 
as  explanatoiy  of  the  grounds  of  said  ejectment,  the  finding 
of  the  jury,  and  the  possession  delivered  to  said  Waiter  Brooke, 
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by  judgment  of  the  Oeneral  Covrt  of  Maryland.^^  But  how 
the  lines  thus  located,  are  distinguishable  from  the  other  loca- 
tions on  the  plots;  where  they  commence  or  terminate;  with 
what  calls,  or  by  what  courses  and  distances  they  are  run,  W9 
are  left  to  speculate  on  the  wide  ocean  of  conjecture  and  un- 
certainty, without  chart  <Nr  compass  to  guide  us,  on  our  hopeless 
voyage  of  discovery.  If  there  be  any  case  in  which,  on  ac- 
count of  an  almost  inlSnitude  of  locations,  and  a  fiiilure  of  the 
surveyor  to  file  with  the  plots  returned,  the  explanations  requi^ 
site  to  their  comprehension  by  the  court  and  jury,  this  court 
would  be  justified  in  reversing  the  judgment  and  remanding 
the  case  for  a  new  trial, — the  present  is  a  fit  case  forthe  exer- 
cise of  such  a  power. 

Had  the  plots  and  explanations  returned  by  the  surveyor  in 
this  cause,  identified,  as  they  ought  to  have  done,  die  lines  to 
sustain  the  location,  of  which  the  {dot  pffered  in  evidaice  was 
adduced,  and  it  had  appeared  that  they  had  been  truly  located, 
then,  would  the  {dot  offered  in  evidence  have  been  clearly  ad- 
missible. But,  in  consequence  of  the  defects  of  the  {dots  and 
explanations  of  the  surveyor,  it  not  appearing  affirmatively  lo 
the  court,  that  the  lines  in  question  had  been  truly  located, 
conformably  to  their  location  on  the  {dot  from  whidi  they  were 
taken,  on  the  objection  raised  to  the  {dot  offered  in  evidence, 
we  think  the  court  below  ought  to  have  rejected  it. 

In  admitting,  for  the  purpose  for  which  it  was  oflEsred,  the 
testimony  of  the  aj^llees,  objected  to  by  the  appellant  in  her 
^ghth  Ull  of  exception,  we  also  impute  error  to  the  court  below. 
The  plaintiffs  below,  had  not  located  Wickioll,  AspimaU^^ 
Hope,  and  part  of  AUanson^s  FoUyy  as  a  body  of  land,  which 
had  acquired  the  name  kA  Nanewch,  by  reputation.  On  the 
contrary,  their  location  of  Nimeeuchy  professed  to  have  been 
made  according  to  its  patent;  and  the  location  of  Nanesuchy  as 
made  by  the  appellant,  and  offered  in  evidence  by  the  appel- 
lees, is  also  stated  to  have  been  made  agreeably  to  the  pat^EiU 
There  being,  then,  no  location  of  Nonesttefi,  as  a  parcel  of 
land  which,  by  reputation,  had  acquired  that  name,  there  could 
have  been  no  counter-location  thereof,  and  consequently,  the 
evidence  offered  to  prove  it,  was  out  o(  the  issues  in  the  cause. 


Digitized  by 


Google 


OF  MARYLAND.  289 


Bodd  M.  Brooke,  et  al.— 1845. 


In  what  we  have  said  on  this  bill  of  exceptions,  we  are  not 
to  be  understood  as  intimating  any  opinion,  that,  under  the 
euncumstances  of  this  case,  (if,  indeed,  under  any  circumstanees 
it  could  be  d(me,)  the  af^Ilees  could  recover  the  lands  in  c<m» 
troversy,  under  the  name  of  Nonesuch,  as  a  name  acquired 
by  reputation. 

Had  the  county  court,  in  the  ninth  bill  of  exceptions,  as  it 
did  in  the  first,  have  contented  itself  with  simply  overruling  the 
g^oieral  objection  raised  to  ail  the  testimony  offered,  and  leav- 
ing it,  as  being  no  otherwise  objected  to,  to  go  to  the  jury,  for 
the  reasons  assigned  by  us  in  the  examination  of  the  first  bill 
of  exceptions,  the  course  pursued  by  the  county  court  would 
have  been  sustained  by  this  court.  But  such  was  not  the 
course  pursued  by  the  court  below.  It  did  not  content  itself 
with  oveiTuling  the  objection  made,  and  permitting  the  testi- 
mony to  pass  to  the  jury  as  otherwise  unobjected  to,  but  it  pio- 
ceeded  to  analyse  the  proof,  and  to  pronounce  its  opinion  to  the 
jury  upon  the  admissibility  of  several  portions  of  it,  and  asserted 
all  the  evidence  offered,  to  be  admissible,  and  gave  thereon  an 
instruction  as  to  its  l^[al  effect  and  operation.  In  doing  so, 
the  court  did  not,  as  in  the  first  bill  of  exceptions,  assume  a 
mere  passive  attitude  by  permitting  testimony  to  go  to  the  jury, 
to  which  no  valid  objection  had  been  uiged;  but  its  action  was 
positive;  it  decided,  that  not  only  were  certain  enumerated  por- 
tions of  the  testimony  competent  to  go  to  the  jury,  but  that  all 
of  it  was  admissible  befcNre  them.  If  then,  any  portion  of  the 
testimmiy  offered  in  this  bill  of  exceptions  (material  to  the 
issues  on  the  trial  before  the  jury,)  was  incompetent,  the  judg- 
ment of  the  county  court  must  be  reversed.  The  duty,  there- 
fore, to  some  extent,  devolves  upon  us,  of  examining  the 
several  parts  of  the  evidence  submitted  to  the  jury,  to  see  how 
&r  each  and  every  portion  of  it  is  admissible.  The  first  part 
of  the  testimony,  the  admissibility  of  which  is  sanctioned  by 
the  county  court,  is  the  copy  of  the  deed  from  Humphrey  S. 
AspmM  to  Elizabeth  SwitAume,  and  the  copy  of  the  deed 
bom  William  Mms  to  George  Mason,  and  the  copy  of  George 
Mason^s  wiU.  Ta  render  an  exemplified  copy  of  a  deed,  ad- 
nussible  in  evidence,  to  prove  title  to  the  land  which  the  deed 


Digitized  by 


Google 


230  CASES  IN  THE  COURT  OF  APPEALS 

Bndd  vs.  Brooke,  et  al.— 1845. 

professes  to  convey,  it  must  appear  to  have  been  executed  with 
all  the  essential  forms  required  to  warrant  its  enrolment  imder 
the  laws  of  this  State.  In  1684,  (the  date  of  the  alleged  deed 
from  Humphrey  S,  AspinaU  to  Elizabeth  Swvnhume^)  the  act 
of  Assembly  required  that  such  a  deed  should  be  acknowledged 
before  some  of  the  judicial  tribimals  or  public  officers,  enume- 
rated, and  recorded  within  one  year.  From  the  copy  before  us, 
it  does  not  appear  that  this  deed  had  been  acknowledged  pursu- 
ant to  the  provisions  of  the  act  of  1674,  ch.  2.  The  recording 
of  it,  therefore,  not  being  authorised  by  the  act  of  Assembly,  gave 
to  it  no  additional  validity,  and  the  record  thus  made,  or  the 
exemplified  copy  therefrom,  is  no  more  evidence  of  the  exis- 
tence of  the  deed,  than  would  be  a  copy  of  such  deed  certified 
by  any  private  individual.  This  objection  to  the  admissibility 
of  the  copy,  has  been  attempted  to  be  obviated  by  the  assertion, 
that  the  act  of  1674,  ch.  2,  did  not  requii-e  the  recording  of 
the  certificate  of  the  acknowledgment  of  a  deed  for  lands.  It 
is  a  sufficient  answer  to  this  assertion  to  state,  that  it  is  sustained 
by  no  judicial  sanction  in  this  State.  That  none  of  the  various 
acts  of  Assembly  prescribing  the  mode  in  which  conveyances 
of  land  are  to  be  made,  direct  the  certificate  of  the  acknow- 
ledgment of  a  deed  to  be  recorded,  except  the  certificate  of 
the  acknowledgment  of  a  feme  covert.  Yet,  from  the  passage 
of  the  act  of  1674  to  the  present  day,  it  has  been  the  uniform 
custom  of  all  recording  officers  to  record  such  acknowledgments; 
and  their  authentications  of  such  recording,  have,  in  all  the 
judicial  tribimals  of  the  State,  been  received  as  sufficient  evi- 
dence of  those  acknowledgments.  Such  efikacy  could  not 
have  been  given  by  courts  of  justice  to  such  authentications, 
unless  they  regarded  such  recording,  as  a  compliance  with  the 
requisitions  of  our  system  of  registration.  The  ruinous  con- 
sequences to  land  holders  resulting  from  this  novel  suggestion, 
are  too  obvious  and  alaiming  to  permit  its  receiving,  for  a  mo- 
ment, the  sanction  of  this  court. 

The  deed  from  AspinaU  to  Sunnbumey  derives  no  validity 
from  the  confirmatory  or  curing  provisions  in  the  acts  of  1692, 
ch.  30^  1699,  ch.  42;  and  1715,  ch.  39;  or  either  of  them: 
those  provisions  only  curing  such  defective  conveyances,  as 
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had  been  recorded  within  the  year.  That  deed  bears  date  on 
the  first  day  of  March  1684^  and  by  an  indorsement  upon  it^ 
properly  recorded  with  it,  it  is  apparent  that  it  could  not  have 
been  recorded  prior  to  the  10th  day  of  December  1705,  and, 
therefore^  can  derive  no  aid  from  the  confirmatory  enactments 
of  1692, 1699,  and  1715.  It  would  have  been  otherwise,  had 
the  deed  appeared  to  have  been  recorded  within  the  year. 
That  is,  it  would  have  been  admissible  to  sustain  any  locations 
made  according  to  its  courses,  distances,  and  calls,  upon  the  plots 
in  the  cause.  To  that  extent  it  was  admissible  to  shew  title, 
or  sustain  the  correct  locations  of  Wkkscdl  and  AspinaU^s 
Hopcy  but  not  to  shew  tide  to,  or  sustain  the  appellees  locations 
of  part  of  AUanson^s  FhUy,  because  the  deed  professes  to  convey 
"part  of  a  parcel  of  land  called  AUahson^s  JFhlly,^^  and  in 
giving  its  description  by  courses  and  distances,  it  has  but  two 
straight  lines,  which  can  embrace  no  deed,  or  any  part  of  the 
tract  of  land  called  ^^AUanson^s  Folly. ^^ 

But  it  is  all^d,  that  the  time  of  the  recording  of  a  deed  is 
a  matter  of  fact  to  be  determined  by  the  jury,  and  not  a  matter 
of  law,  resting  in  the  decision  of  the  court.  To  this,  as  an 
universal  proposition,  we  cannot  give  our  assent.  The  time  of 
the  recording  of  a  deed  is,  sometimes,  a  matter  to  be  deter- 
mined by  the  court,  and  sometimes  a  question  to  be  submitted 
to  the  finding  of  a  jury.  If  it  plainly  appears,  from  indorse- 
ments ofiicially  made  upon  a  deed,  or  its  exemj^fication,  that 
it  has  not  been  recorded  within  the  time  prescribed  by  law;  and 
there  ]&  no  admissible  evidence  in  contravention  of  such  indorse- 
ments, then  the  admissibility  of  the  deed,  or  its  exemplification 
in  evidence,  is  determined  by  the  court  without  any  reference 
on  the  subject,  to  the  jury.  But  if  there  be  such  admissible 
contravening  testimony,  as  to  the  time  of  the  recording  of  the 
deed,  legally  sufficient  to  be  left  to  the  jury  to  warrant  them 
in  finding  that  the  deed  was  recorded  in  due  time,  then  is  the 
question^  as  to  the  time  of  recording  of  the  deed,  to  be  sub- 
mitted with  an  hypothetical  instruction  firom  the  court  to  the 
jury.  As  to  the  exemplification  before  us,  there  is  no  such 
contravening  testimony,  and  the  objection  taken  to  its  admissi- 
bility ought  to  have  been  sustained  by  the  court. 
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In  regard  to  the  exemplified  copy  of  the  deed  from  WiUiam 
M6SS  to  Qeorge  Masofty  the  facts  upon  which  its  admiasifoility 
depends^  are  somewhat  variant  from  those  connected  with  the 
deed  fh)m  Humphrey  S.  AspincM  to  Elizabeth  Swinburne. 
As  to  the  former  deed^  it  does  not  appear  by  any  endorsements 
upon  it,  whether  it  was  recorded  in  time  or  out  of  time.  If  in 
time,  though  imacknowledged  and  not  indented,  by  the  curing 
influence  of  the  act  of  1715,  ch.  47,  it  would  have  been  admis- 
sible to  prove  title  to  WicksaU  and  AspinaU^s  Hcpe,  or  to 
sustain  locations  made  in  conformity  to  it.  In  1705,  the 
date  of  the  conveyance  from  Moss  to  Masoriy  a  deed  to  be 
effectual  for  the  conveyance  of  land,  must  have  been  recorded 
in  one  year.  He  who  asserts  tide  under  such  a  conveyance, 
must  prove  its  enrolment  within  the  period  prescribed  by  law. 
The  onus probandiy  in  that  respect,  rests  on  him.  The  deed, 
it  is  true,  is  proven  to  have  been  recorded;  but  as  to  the  time 
of  its  enrolment,  there  is  not  a  shadow  of  proof.  Why  such 
proof,  so  accessible  to  both  parties,  was  not  produced,  it  is  diflS- 
cult  to  imagine.  Had  it  been  adduced,  its  sufficiency,  in  point 
of  feict,  to  establish  the  enrolment  of  the  deed  within  the  requi- 
site period,  was  a  matter  for  the  determination  of  the  jury,  not 
of  the  court.  The  county  court,  therefore,  we  thmk  was  in 
error,  in  assuming  the  jurisdiction  which  appropriately  belongs 
to  the  jury.  And  the  error  is  apparent,  when  we  advert  to  the 
circumstance,  that  the  court  drew  its  conclusion,  that  the  deed 
was  enrolled  in  time,  without  any  proof  sustaining  sueh  an 
inference. 

As  respects  the  copy  of  Oeorge  Mason's  will,  offered  in  evi- 
dence by  the  appellees,  we  cannot  entertain  a  momentary  doubt 
of  its  inadmissibility.  Of  wills  of  land  in  Maryland,  our  own 
courts,  only,  are  authorised  to  take  probate.  If  a  tide  to  lands 
in  this  State,  is  derived  under  Mason^s  will,  its  existence  and 
validity  must  be  proved  by  other  testimony,  than  a  mere  exem- 
plified copy  of  its  probate,  in  a  court  in  the  State  of  Virginkt. 

From  the  instruction  given  by  the  court  to  the  jury,  in  this 
bill  of  exceptions,  we  also  dissent.  This  court  having  deter- 
mined, that  the  copies  of  the  deeds  from  AspmaU  and  Mosi, 
and  of  the  will  of  Mason^  were  inadmissible,  as  evidence  under 
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the  circumstances  in  which  they  were  offered;  and  the  appel- 
lees having  shewn  by  their  own  testimony,  that  Sarcth  Mason 
was  not  an  heir  at  law  of  George  Mason,  and  as  such,  entided 
to  the  lands  in  controversy,  her  possession  not  being  lawfully 
derived  from  him,  cannot  be  so  connected  with  his,  that  from 
the  long'continuance  of  the  possession  by  the  two,  (till  1824,) 
regular  conveyances,  from  die  patentees  of  WicksaU  and  -4*- 
pinaWs  Hope)  might  be  presumed  to  the  said  George  Mason. 
The  possession  of  Sarah  Mason  being  out  of  the  question,  the 
only  possession  on  which  this  presmnption  of  "regular  convey- 
ances from  the  original  patentees"  of  WicksaU  and  AspinaWs 
Hope,  is  founded,  is  that  of  George  Mason.  And  what  is  the 
proof  of  possession  of  these  two  tracts  of  land,  and  of  its  con- 
tinuance by  George  Mason^  The  only  evidence  of  his  pos- 
session, is  an  extract  of  an  entry  from  old  rent  roll,  No.  1,  for 
Si.  Mary^s  and  Oharles  counties,  which  states  CW.  MasoUy 
of  Virginia,  to  be  the  possessor.  But  when  that  entry  was 
made,  or  for  how  many  years  it  was  continued;  whether  the 
possession  lasted  for  one  year  or  twenty  years,  the  admissible 
evidence  in  the  cause,  furnishes  us  with  no  means  of  ascertsdn- 
ing.  For  aught  that  we  can  know,  Col,  Mason  may  have 
been  an  intruder,  and  possessor  for  one  year  only.  To  make 
the  presumption  required  in  support  of  such  possession,  as  that 
proved  to  have  been  in  CW.  Mason,  cannot  meet  the  approval 
of  this  court.  Nor  can  we  readily  perceive  how  the  county 
court,  after  sustaining  die  validity  of  the  deeds  from  Humphrey 
S,  AspinaU  to  Elizabeth  Swinbwme,  and  from  William  Moss 
to  George  Mason,  could,  in  opposition  to  those  deeds,  and  to 
their  utter  exclusion,  direct  the  jury  to  presume  regular  con- 
veyances from  the  original  patentees  of  WicksaU  and  AspinaU^ s 
Hope,  to  George  Mason,  If  the  deeds  of  Humphrey  S,  As- 
pinaU and  WiUiam  Moss  were  sanctioned  by  the  court,  they 
repelled  the  idea  of  conveyances  from  the  original  patentees  to 
Gfeorge  Mason;  and  the  only  presumption  of  grants  that  could, 
consistently  with  its  own  decision,  be  raised  by  the  county 
court,  was  from  the  patentees  of  WicksaU  and  AspinaWs  Hope 
to  Humphrey  S.  A^inaU, 
30        V.3 
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Having,  already,  stated  sufficient  grounds  for  the  reversal  of 
the  judgment  of  the  county  court  upon  the  ninth  biU  of  excep- 
tions,  we  forbear  to  scrutinize  other  portions  of  the  testimony 
therein  detailed,  to  ascertain  if  they  be  not  obnoxious  to  the 
objection  taken  to  their  admissibility. 

The  appellees,  in  the  tenth  bill  of  exceptions^  ^^prayed  the 
court  to  instruct  the  jury,  that^  according  to  the  true  construe 
tion  of  the  patent  of  Nonesuch^  aforesaid,  the  said  Sarahy  Rich- 
ctrdand  Waller  Brooke  ^  the  grantees  therein,  were  joint-tenants, 
in  fee-simple,  of  the  land  granted  by  the  patent;  and  that  if 
the  jury  find,  that  said  Walter  survived  said  Sarah  and  Ricfi- 
ardy  the  other  patentees,  then  the  fee-simple  in  said  lands  so 
granted,  devolved  upon  the  said  TFa//cr."  This  instruction 
the  court  granted,  and  the  correctness  of  their  so  doing,  is  the 
question  we  must  decide,  under  the  tenth  bill  of  excepticms. 
In  construing  a  grant,  it  is  the  duty  of  the  court,  first,  to  ascer- 
tain what  the  parties  intended  should  be  efiected  by  it.  And 
that  intention  being  collected  from  an  inspection  of  the  giant 
itself,  it  is  the  duty  of  the  court  to  give  to  it  such  an  interpretar 
tion  as  will  efiectuate  that  intention,  provided  the  terms  and 
expressions  used  in  the  grant,  will  admit  of  such  a  construction. 
Looking  to  the  premises  only  in  this  grant,  we  think  that  its 
design,  and  the  intention  of  the  parties  to  it,  are  too  cleariy  and 
fully  expressed,  to  admit  of  any  reasonable  doubt  as  to  what 
they  were.  It  states,  in  substance,  that  the  grantees  had  q>- 
pUed  for  the  grant  to  be  issued  to  them,  agreeably  to  the  devise 
or  ^^bequest' '  in  the  last  will  and  testament  of  Thonuis  BrookCy 
and  that  the  grantor  had  consented  to  make  the  grant  accord- 
ingly. And  it  proceeds  to  state,  that  ^^therefore,  in  considera- 
tion thereof;"  that  is,  in  pursuance  of  such  intent  and  agree- 
ment, the  grantor  did  ^^give,  grant  and  confirm  unto  the 
grantees,  the  aforesaid  tracts  or  parcels  of  escheat  land,  now 
re-surveyed,  with  the  vacancy  added,  reduced  into  one  entire 
tract,  and  called  Nonesuchy  and  bounded  as  fdlows,"  &c. 
If  this  grant  had  issued  without  the  '^habendmny'^  could 
a  serious  doubt  have  been  urged,  but  that  it  would  have  fully 
elBfectuated  the  design  and  intention  of  both  the  grantor  and 
grantees;  and  that  the  tract  of  land  called  ^^Nonesuchy^^  would 
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have  vested  in  the  grantees,  agreeably  to  the  recited  clause  in 
the  last  will  and  testament  of  Thomas  Brooked  We  think 
not.  It  matters  not  that  it  is  given  to  the  grantees,  without  any 
express  words  of  inheritance.  The  terms  used  in  the  granting 
clause  itself,  sufficiently  declare  the  intention  of  the  grantor,  to 
transfer  to  the  grantees  the  same  interests  and  estates  in  the 
lands  granted,  with  which  it  was  designed  to  invest  them, 
by  the  last  will  and  testament  of  Thomas  Brooke;  and 
whether  such  declared  intent  preceded  or  succeeded  the  words, 
give,  grant,  &c.,  our  construction  of  this  clause  of  ttie  grant, 
would  be  in  nowise  changed  thereby. 

^^The  technical  meaning  of  the  word,  premises,  in  a  deed  of 
conveyance,  is  every  thing  which  precedes  the  habendum;^'* 
'^and  it  is  in  the  premises  of  a  deed,  that  the  thing  is  really 
granted,"  The  premises  of  the  grant  before  us,  passing,  as 
we  conceive,  the  lands  granted  in  conformity  to  the  last  will 
and  testament  of  TTiomas  Brooke^  and  the  declared  intent  of 
both  grantor  and  grantees,  the  next  enquiry  to  be  answered 
is,  has  the  habendwm  such  controlling  influence  over  the  grant 
as  to  defeat  the  estates  created  by  the  premises,  and  substitute, 
in  their  places,  entirely  different  estates,  contrary  to  the  mani- 
fest intent  of  the  parties  to  the  grant.  According  to  our  con- 
struction of  the  grant,  made  by  the  premises,  it  is  in  direct 
conflict  with  that  contained  in  the  habendum.  Both  cannot 
prevail.  One  must  overrule  the  other.  Which  takes  prece- 
dence, is  the  question?  In  our  (pinion,  the  limitation  contained 
in  the  habendum  must  be  rejected,  and  the  estates  given  in  the 
premises  must  prevail.  In  2  Lomax*s  Dig.j  188,  it  is  stated, 
that  *^where  there  are  two  clauses  in  a  deed,  of  which  the  lat- 
ter is  contradictory  to  the  former,  there  the  former  shall  stand." 
And  in  page  215,  of  the  ssime  book,  it  is  said,  that  ^^where  the 
habendum  is  repugnant  and  contrary  to  the  premises,  it  is  void, 
and  the  grantee  shall  take  the  estate  given  in  the  premises. 
This  is  a  consequence  of  the  rule  already  stated,  that  deeds 
shall  be  construed  most  strongly  against  the  grantor;  therefore 
he  shall  not  be  allowed  to  contradict  or  retract,  by  any  subse- 
quent part  of  the  deed,  the  gift  made  in  the  premises." 
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It  follows  from  the  views  we  have  expressed^  that  we  think 
the  county  court  erred  in  granting  the  appellees  prayer  in  the 
tenth  bill  of  exceptions. 

It  is,  we  think,  apparent,  that  the  prayer  of  the  defendant 
below,  in  the  eleventh  bill  of  exceptions,  has  not  been  correctly 
transcribed  in  the  record  transmitted  to  this  court,  it  being,  in 
a  great  measure,  unintelligible.  We,  however,  have  no  alter- 
native but  to  assume,  that  the  county  court  acted  upon  it  in  the 
form  in  which  it  appears  before  us;  and,  therefore,  on  account 
of  its  unintelligibility,  properly  rejected  it. 

We,  abo,  concur  with  the  county  court  in  its  refusal  to  grant 
the  defendants  prayer  in  the  twelfth  bill  of  exceptions,  but  for 
very  different  reasons  from  those  which  influenced  the  action 
of  that  tribunal.  Under  the  act  of  1825,  ch.  117,  the  only 
point,  decided  by  the  court  below,  was  the  insufficiency  of 
the  cause  assigned,  in  bar  of  the  appellees  right  to  recover. 
The  prayer  was,  "that  the  plaintiffs  cannot  claim  title  to  the 
lands  in  contioversy,  and  maintain  an  action  of  ejectment  foi* 
the  same,  in  virtue  of  the  gi-ant  from  the  Lord  Proprietor}/  to 
Sarah  Brooke^  Walter  Brooke,  and  Richard  Brooke,  because 
said  grant  is  repugnant  to,  and  in  violation  of  the  express  term^ 
of  the  will  of  Thomas  Brooke,  and  is  a  fraud  upon  his  devi- 
sees." In  responding  to  this  prayer,  the  county  court  was 
bound  to  give  its  true  construction  to  this  grant,  so  far  as  con- 
cerns the  objection  urged  against  it.  That  construction,  this 
court  have  said,  so  far  from  being  repugnant  to,  is  in  perfect 
consonance  with  the  will  of  Thomas  Brooke,  and  is,  conse- 
quently, no  fraud  upon  his  devisees.  In  this  view  of  the  ques- 
tion we  must  say,  that  the  court  below  committed  no  error  in 
its  refusal  of  the  appellants  prayer  in  her  twelfth  bill  of  excep- 
tions. 

We  concur  with  the  county  court  in  its  rejection  of  the  ap- 
pellants prayers  in  the  first,  eleventh  and  twelfth  bills  of  excep- 
tions; but  dissenting  from  its  instruction  to  the  jury  in  the 
second  and  third  bills  of  exceptions,  and  from  its  overruling  the 
appellants  objections  to  the  evidence  offered  in  the  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  bills  of  exceptions,  and  from 
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its  granting  the  appellees  prayer  in  the  tenth  bill  of  exceptions, 
we  reverse  its  judgment. 

JUDGMENT   REVERSED, 


Alexander  McKee,  Administrator  op  James  McKee, 
vs.  James  Baden. — December  1845. 

In  an  action  by  an  administrator,  to  recover  the  valae  of  goods  sold  and  do. 
liverftd  by  him,  where  the  issaes  wore  made  up  on  the  pleas  of  non  asaump- 
«tf,  and  payment,  the  defendant  proved  the  admission  of  the  plaintiff  to 
the  defendant,  that  there  was  no  necessity  for  the  defendant  ^ving  his 
notes  for  the  articles  purchased,  as  he,  the  plaintiff,  woald  give  the  defen. 
dant  credit  for  the  amount,  on  a  judgment  due  from  the  plaintiff's  intes. 
tate  to  the  defendant.  There  was  no  evidence  that  the  defendant  con. 
sented  to  the  arrangement.    Held,  no  defence  to  the  action. 

The  plaintiff  then  proved,  that  the  judgment  in  question  had  been  assigned 
by  the  defendant  prior  to  the  sale ;  Held,  that  if  the  plaintiff  was  igno- 
rant of  the  assignment,  at  the  time  of  his  admission,  and  if  the  defendant, 
at  the  same  time,  concealed  the  fact  of  such  assignment  from  him,  it  was 
a  fraud  on  the  plaintiff. 

Appeal  from  Prince  George^ s  county  court. 

This  was  an  action  of  assumpsit  brought  by  the  appellant 
on  the  16th  December  1842,  against  the  appellee,  for  articles 
sold  and  delivered  by  the  appellant  to  him,  to  amount  of 
$212.50.  The  defendant  pleaded  Tion  assumpsit^  and  pay- 
ment, on  which  issues  were  joined. 

At  the  trial  of  this  cause,  the  plaintiff  first  proved  to  the  jury, 
by  the  testimony  of  John  L,  Townsfiendy  the  sale  and  delivery 
of  articles  charged  in  the  account  on  which  the  present  suit  is 
brought,  at  a  sale  made  by  the  plaintiff  as  tlie  administrator  of 
one  Jrnnes  McKee^  at  the  prices  therein  charged. 

The  defendant  then  gave  in  evidence  to  the  jury,  that  the 
plaintiff  admitted  to  defendant,  in  the  presence  of  witness,  the 
said  jdaintilTs  intestate,  Jamss  McKee,  was  indebted  to  defen- 
dant in  a  larger  sum  than  the  amount  of  defendant's  purchase 
at  the  sale  of  said  plaintiff,  as  administrator  of  said  James 
McKee;  and  that  there  was  no  necessity  for  defendants  giving 
him  his  note  for  the  articles  purchased  at  the  sale^  and  for  the 
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value  of  which  this  action  is  brought,  as  he,  the  plaintiff,  would 
give  defendant  credit  for  the  amount  so  purchased  on  the  debt 
due  from  plaintiff's  intestate  to  said  defendant. 

The  plaintiff  objected  to  the  admissibility  of  said  evidence, 
under  the  pleadings  and  issues  in  the  cause,  and  prayed  the  court 
so  to  instruct  the  jury.  But  the  court,  (C.  Dorsey,  A.  J.,) 
refused  to  grant  the  instruction,  and  were  of  opinion  and  so  in- 
structed the  jury,  that  the  aforesaid  evidence,  if  beUeved  by  them, 
amounted  in  law  to  pa3mient  of  said  account  for  the  articles  so 
as  aforesaid  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
if  they  should  find  from  the  evidence,  such  sale  and  deUvery; 
to  which  opinion  of  the  court,  and  the  refusal  to  grant  the  in- 
struction as  prayed,  the  plaintiff  excepted. 

The  plaintiff  then,  for  the  puipose  of  explaining  to  the  jury 
the  agreement,  so  as  aforesaid  given  in  evidence  by  the  defen- 
dant to  the  jury,  read  to  the  jury,  from  the  dockets  of  Prince 
Oeorge^s  county  court,  the  record  of  a  judgment  rendered  in 
said  court  in  favour  of  the  said  defendant  against  the  said  James 
McKeCy  which  judgment  appeared,  from  the  said  docket,  to  be 
entered  for  the  use  of  one  Samuel  Childs,  at  the  April  term 
1827;  and  for  the  further  use  of  Hopkins  and  Moore ,  at  sub- 
sequent terms  of  said  court,  and  continued  so  entered  to  the 
use  of  Childs  and  Hopkins  and  Moore^  down  to  the  time  of 
the  said  sale,  and  the  time  of  the  agreement  aforesaid ;  and  then 
proved,  that  the  said  agreement  was  entered  into  with  reference 
to  the  said  judgment;  and  that  the  plaintiff  and  defendant, 
upon  said  agreement,  referred  to  the  aforesaid  judgment,  and 
none  other. 

The  defendant  further  proved  to  the  jury,  that  the  jdaintiff 
admitted  to  witness,  in  a  conversation  held  with  him  since  the 
institution  of  this  suit,  that  after  the  said  judgment  had  been 
entered  for  the  use  of  ChUdSy  the  defendant  in  this  caption  gave 
the  plaintiff's  intestate  an  order  on  said  C/Ulds  (who  had  sold 
defendant's  tobacco,)  for  the  amount  due  on  said  judgment  to 
Childs y  and  that  the  said  judgment  then  belonged  to  said  de- 
fendant. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  that 
if  they  find,  from  the  evidence  in  the  cause,  that  at  the  time 
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ihe  plaintiff  made  the  aforesaid  agreement^  it  had  relation  to 
the  aforesaid  judgment;  and  if  they  further  find^  that  said 
judgment  was  assigned,  at  the  time,  to  the  said  Childs  and 
Hopkins  and  Moore,  and  stood  on  the  docket  of  the  court  so 
assigned,  that  then  said  agreement  to  give  the  defendant  credit, 
if  believed  by  them,  was  inoperative  and  void  for  the  want  of 
consideration.  But  the^  court  refused  to  grant  the  prayer  of  the 
{daintiff's  counsel,  and  instructed  the  jury,  that  said  agreement, 
if  believed  by  them,  did  operate  in  law  as  a  pa)nnent  of  said 
account,  although  they  might  find  from  the  evidence,  that  it 
related  to  said  judgment,  and  that  said  judgment  was  assigned 
to  the  said  Hopkins  and  Moore  at  the  time  of  said  agreement; 
provided  they  further  find  from  the  evidence,  that  the  {dainuff 
had  no  knowledge  of  said  assignment  at  the  time  of  said 
agreement.  To  which  opinion  of  the  court,  and  to  their  re- 
fusal to  grant  the  plaintiff's  prayer,  the  plaintiff  also  excepted. 
The  verdict  and  judgment  being  against  the  plaintiff,  he 
appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence,  Magruder  and  Martin,  J. 

By  T.  F.  Bowie  for  the  appellant,  and 
By  D.  C.  DiGGES  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  sold  goods,  a  part  of  the  estate  of  his  intestate, 
James  McKee,  to  the  defendant,  and  to  recover  the  value  of 
those  goods,  this  suit  was  instituted  in  Prince  George^ s  county 
court.  The  sale  of  the  goods,  and  at  the  prices  chaiged,  was 
proved,  and  the  {daintiff  was  entitled  to  a  verdict  for  the  sum 
claimed,  unless  in  the  testimony  introduced  into  the  exception 
taken  in  the  case,  there  is  to  be  found  proof  that  the  claim  was 
dischai^ed. 

It  appears,  that  sometime  previously  to  the  sale,  a  judgment 
was  recovered  against  the  plaintiff's  intestate,  upon  a  claim 
which  the  defendant  had  against  him ;  and  it  is  insisted,  that 
an  agreement  between  the  parties  to  this  suit,  will  defeat  the 
plaintiff's  action.  All  that  the  exception  tells  u«,  in  relation  to 
this  agreement,  is  to  be  found  in  these  words: 
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^'The  plaintiff  admitted  to  the  defendant,  in  the  presence  of 
witness,  that  there  was  no  necessity  for  the  defendant  giving  his 
notes  for  the  articles  purchased  at  the  sale,  and  for  the  value  of 
which  this  action  is  brought,  as  he  5  the  plaintiff,  would  give  the 
defendant  credit  for  the  amount  so  purchased,  on  the  debt  due 
from  the  plaintiff's  intestate  to  said  defendant." 

It  is  impossible  that  such  testimony  could  be  of  any  advan- 
tage to  the  defendant.  The  testimony  must  be  misstated, 
though  it  is  out  of  our  power  to  correct  it.  The  attempt  on  the 
part  of  the  defendant,  it  is  presumed,  was  to  prove  an  agree- 
ment between  himself  and  the  plaintiff,  that  one  of  them  pro- 
posed, and  it  was  agreed  to  by  the  other,  that  the  amount  of 
the  goods  purchased^  and  which  was  less  than  the  amount  of 
the  judgment,  should  be  deducted,  by  the  defendant,  from  the 
amount  of  the  judgment;  yet  it  nowhere  appears,  that  the 
defendant  consented  to  any  such  arrangement. 

The  plaintiff,  then,  to  show  that  the  defendant,  if  he  had 
entered  into  such  an  agreement,  could  not  have  executed  it, 
offered  proof,  that  the  judgment  of  the  defendant  had  been 
assigned  to  another  person;  and  the  plaintiff,  thereupon,  asked 
the  court  to  instruct  the  jury,  that  if  the  agreement  had  relation 
to  that  judgment,  (of  this  there  was  proof,)  and  the  judgment 
had  been  assigned  previously  to  other  persons,  (as  was  proved,) 
then  the  agreement  was  inoperative,  &c. 

The  court,  after  refusing  to  give  this  instruction,  proceeded 
to  instruct  the  jury,  that  "said  agreement,  if  believed  by  the 
jiuy,  did  operate  in  law  as  payment  of  said  account,  although 
they  might  find  from  the  evidence,  that  it  related  to  said  judg- 
ment, and  that  said  judgment  was  assigned  to  said  H.  and  M,y 
at  the  time  of  said  agreement,  provided  they  further  found  from 
the  evidence,  that  the  plaintiff  had  no  knowledge  of  said  assign- 
ment at  the  time  of  said  agreement." 

We  are  of  the  opinion,  that  if  the  plaintiff  was  ignorant,  a4 
the  time  of  the  agreement  for  the  assignment,  the  defendant 
could  have  no  right  to  the  credit  which  he  claimed.  If,  in 
truth,  tlie  defendant  did  make  the  agreement,  and  at  the  time, 
concealed  from  the  plaintiff  the  assignment  of  the  judgment, 
then  he  practised  a  gross  fraud  upon  the  plaintiff.     Nor  can  ft 
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be  understood^  how  the  defendant  could  pay  this  claim  with 
the  judgment;  which  the  instruction  aeBumes^  had  become  the 
property  of  others. 

The  pleas  in  this  case^  are  non  assumpsit  and  payment^  and 
it  has  been  made  a  question^  whether  the  testimony  will  sup- 
port either  of  those  pleas,  or  whether,  in  order  to  avail  himself 
of  it,  the  defendant  must  not  {dead  accord  with  satisfaction. 
This  question  may  properly  arise  when  a  different  statement  of 
facts  is  furnished.  All  that  can  be  said  at  jnresent  is,  that  there 
is  in  the  record  no  agreement,  which  upon  any  issues  that  could 
have  been  joined,  would  have  entitled  the  defendant  to  a  ver- 
dict, or  have  warranted  the  instructions  that  were  given. 

JUDGBffiNnr   REVERflfiD   AND   PROCEDENDO   ORDERED. 


T.  Baldwin,  use  op  J.  Owenb,  vs.  Robert  Wright  and 
Dewit  Kent,  No.  8. — T.  Baldwin  vs,  Robert  Wright, 
No.  9. — Same  vs.  Same,  No.  11. — ^Eu  Baldwin,  et  al. 
vs.  Robert  Wright,  No.  12. — Joseph  Owens,  vs. 
Robert  Wright,  No.  14. — December  1845. 

Where  a  defendant  in  a  jadfrment  moves  to  quash  a  ca.  m.  issued  ag;ainst 
him,  upM>n  the  ground  that  he  had  attached  the  debt  duo  by  him  to  the  plain- 
tiffin  his  own  hands*  he  ought  to  show  that  the  attachment  was  legnlarijr 
leried  in  his  hands. 

An  actual  attachment  laid  by  the  defendant  in  his  own  hands,  would  be 
decisive  against  his  liability  to  be  taken  in  execution  for  the  same  debt, 
and  the  pendency  of  the  attachment  would  furnish  a  ground  fbr  quashing 
the  ca,  9a.  until  it  bo  decided. 

A  defendant  may  plead  a  pending  attachment  against  the  claim  of  the  plain, 
tiff. 

An  attachment  issued  without  any  return  of  service,  is  cot  attended  with  the 
same  consequences. 

The  overruling  a  motion  to  quash  an  attachment  is  not  the  subject  of  an 
appeal.    It  is  only  interlocutory  matter. 

The  process  of  attaehmenton  judgment,  under  the  act  of  1715,  ch.  40,  see.  7, 
is  considered  as  an  execution,  and  governed  by  the  same  principles. 

An  alias  attachment  cannot  be  sued  out  before  the  first  is  returned.  The 
second  writ  is  grounded  on  the  first,  and  the  return  thereof. 

31        V.3 
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It  cannot  be  aimuDed  from  the  neglect  or  failure  of  a  sheriff  to  return  an 
attachment,  that  there  has  been  no  service  of  it,  and  unless  such  fact  was 
made  to  appear  to  the  court,  it  would  not  bo  justified  in  issuing  a  second 
attachment. 

Where  a  plaintiff  assigned  a  judgment  before  process  of  attachment  was 
sued  out  against  him  bj  one  of  his  creditors,  the  attaching  creditor,  though 
defendant  in  the  judgment,  can  obtain  no  lien  under  his  attachment  to 
defeat  the  ossignee. 

Where  a  judgment  has  been  entered  for  the  use  of  a  party  who  disclaimed 
the  assignment  to  him,  the  defendant  may  moTB  the  court  to  strike 
out  the  use,  and  upon  proof  of  such  disclaimer,  the  court  may  strike  H 
out. 

The  general  rule  is,  that  a  party  to  the  record  cannot  be  examined  as  a  wit- 
ness; but  upon  a  motion  to  strike  out  the  use  to  which  a  suit  or  judgment 
has  been  entered,  the  legal  plaintiff  may  be  examined  to  prove  the  conside. 
ration  of  the  assignment.  The  contest  is  solely  between  the  defendant  and 
the  eutui  que  ti«f,  and  the  witneas  is  not  liable  for  the  costs  of  the  motion. 

Appeals  from  Prince  George^ s  county  comt. 

The  record  in  No.  8^  showed^  that  on  the  13th  August 
1841,  Thomas  Baldwin y  for  the  use  of  /.  Owens,  sued 
out  a  writ  of  ca.  sa.  against  Robert  Wright  and  Dewit  Kent] 
upon  a  judgment  rendered  in  October  1838,  for  the  sum  of 
$360,  and  costs,  returnable  to  the  2nd  Monday  in  October 
1841 .  The  writ  was  returned  cepi.y  as  to  iZ.  W, ,  who  moved 
to  quash  it. 

1st.  Because  the  defendant  had,  subsequently  to  the  rendi- 
tion of  the  judgment  above  recited,  recovered  a  judgment  in 
the  same  court  against  T.  i3.,  and  sued  out  an  attachment 
thereon,  prior  to  the  impetiation  of  the  said  writ  of  ca.  sa.y  and 
laid  it  in  the  hands  of  the  said  R.  W.y  as  will  appear,  dsc. 

The  county  court  quashed  the  writ,  and  discharged  the 
defendant.     T.  B.  appealed  to  this  court. 

The  record  in  No.  11,  showed  that  on  the  11th  June  1840, 
Robert  Wright  sued  out  an  attachment  on  a  judgment  rendered 
at  April  term  1840,  against  Thomas  Baldwin.  This  writ  not 
being  returned,  a  second  writ  was  issued  on  the  23rd  November 
1840,  and  returned,  not  attached;  but  was  amended  by  the 
deputy  sheriff,  the  high  sheriff  being  dead,  and  returned,  laid 
in  the  hands  of  Robert  Wright,  to  amount  of  $355,  and 
summoned,  &c. 


"> 


Digitized  by 


Google 


OP  MARYLAND.  243 


Baldwin,  um  of  Owens,  vs.  Wright  and  Kent.— 1845. 

The  defendant,  Thomas  Bdldwifiy  moved  to  quash  this  at- 
tachment, 

Ist.  Because  the  amended  retum  is  made  in  the  name  of 
a  sheriff,  and  purports  to  be  made  by  a  sheriff  who  died  before 
the  amended  retum,  or  motion  therefor,  was  made. 

aid.  Because  the  writ  of  attachment  was  returned,  not  at- 
tached, to  April  term  1841,  by  the  sheriff,  and  was  renewed,  by 
the  order  of  the  plaintiff,  to  the  present  term,  who  has  thereby 
admitted  the  truth  and  validity  of  the  said  retum. 

3rd.  The  retum  is  not  made  on  the  oath  of  any  person 
authorized  by  law  to  retum  such  process. 

4th.  The  writ  in  this  case,  issued,  when  another  writ  of 
attachment,  on  the  same  judgment,  was  outstanding. 

At  April  term  1843,  Robert  Wrigkty  the  garnishee,  filed  a 
short  copy  of  the  judgment,  of  October  term  1838.  T.  Baldwin 
use  of  J.  Owetis  vs.  R.  W.  and  D.  K.,  and  motion  to  con- 
demn that  judgment  under  his  attachment. 

The  county  court  overruled  the  motion  of  Thomas  BaUkoiny 
to  quash  the  amended  retum  to  the  writ  of  attachment.  The 
garnishee  then  filed  a  deposition  shewing,  that  Joseph  Owens, 
the  c.  q.  use  of  the  judgment  aforesaid,  had  declared  to  JR.  W.y 
that  he,  Owens,  had  no  interest  in  the  said  judgment,  and  no 
knowledge  of  the  said  entry  for  his  use. 

At  April  term  1844,  Thomas  Baldwin  offered  to  file  a  plea, 
that  R.  W.  had  no  goods  of  his  in  his  hands,  to  be  condemned, 
&c.,  and  prayed  judgment  accordingly. 

On  motion,  the  county  court  refused  to  receive  this  plea, 
and  rendered  judgment  of  condemnation  of  the  goods.  Sec,  of 
T.  B.,  in  the  hands  of  R.  W.  From  this,  Tluomas  Baldwin 
appealed. 

The  facts  of  No.  9  and  No.  12  are  sufiiciently  stated  in  the 
opinion  of  this  court. 

The  record  in  No.  14  was  an  action  of  debt  commenced  by 
Thomas  Baldwin,  use  of  /.  Owens  vs.  Wright  and  Kent,  on 
the  23rd  April  1836,  returned  nmi  sunt,  and  renewed  on  the 
I3th  May  1836,  returned  cepi,  as  to  iJ.  W.  The  defendants 
both  appeared.  The  cause  of  action  appeared  to  be  assigned 
by  endorsement  of  tlie  Ist  Febmary  1836,  to  /.  Owens  by 
Thomas  Baldwin,  and  the  plaintiffs  recovered  judgment. 
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At  April  term  1843,  tlie  defendants,  W.  and  K.  moved  the 
county  court  for  a  rule  in  /.  Owens,  to  show  cause  why  the  use 
to  which  the  cause  had  been  entered  should  not  be  stricken 
out,  which  was  granted  to  the  following  term.  The  rule  was 
served  on  /.  Owens,  and  upon  showing  cause,  he  c^ered  to 
swear  to  this  court,  TAomcts  Baldwinj  the  l^al  plaintiff,  to 
prove  the  consideration  of  the  original  aaaigimient.  The  county 
court  (Key  and  C.  Dorbby,  A.  J.,)  refused  to  hear  him,  and 
the  said  /.  Oxoens  excepted. 

The  court  then  ordered  the  use  to  be  stricken  out,  and  the 
said  /.  Owens  prosecuted  this  appeal. 

These  causes  were  all  aigued  together  as  one  cause,  by  con- 
sent, before  Archer,  C.  J.,  Dorsey,  Chambers,  Magruder 
and  Martin,  J. 

By  J.  Johnson  for  T,  and  E.  Baldwin  and  /.  Ou>enSy  and 
By  Alexander  for  Wright  and  Kent. 

Archer,  C.  J.,  delivered  the  o{nnion  of  this  court. 

It  appears  in  this  case.  No.  8,  ihsl  Balchmn,  at  October  term 
1838,  recovered  a  judgment  against  Wright  and  Deunt  Kent, 
for  the  sum  of  $360,  with  interest  and  costs.  That  on  13th  July 
1841,  the  plaintiff  issued  BLca.  sa.,  returnable  to  October  term 
1 841 ,  under  which  Wright  was  taken.  That  Wright,  on  the 
return  of  the  writ,  moved  to  quash  the  execution,  on  the  ground 
that,  subsequently,  to  the  rendition  of  the  judgment,  he, 
Wright,  had  recovered  a  judgment,  in  the  same  court,  against 
Baldwin,  the  plaintiff,  to  the  execution,  and  had  issued  an 
attachment  thereon,  and  laid  the  same  in  his  own  hands,  prior 
to  the  issuing  out  of  the  ca.  sa.,  at  the  suit  of  Baldwin  against 
him.  On  this  motion,  the  ca.  sa.  was  quashed  by  the  court. 
The  proceedings  upon  the  attachment,  do  not  appear  in  this 
record,  but  by  an  agreement  of  the  parties,  the  facts  in  records 
No.  9, 11, 12  and  14,  are  to  be  conadered  as  parts  of  this  re- 
cord, so  far  as  they  are  applicable. 

There  is,  as  we  apprehend,  no  evidence  of  the  service  or 
any  valid  attachment  in  the  case  of  Wrig/it  vs,  Baldwin,  for 
reasons  which  we  shall  advance  in  a  subsequent  case.     If  thi3 
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be  so^  then  the  question  would  be^  how  far  issuing  of  the 
attachment,  by  Baldwin^  without  any  evidence  of  a  levy  of 
^he  attachment  in  the  hands  of  Wright ,  could  operate  to  in- 
duce the  court  to  quash  the  ca.  sa. 

An  actual  attachment  laid  on  the  credits  of  Baldwin  in 
Wrighi^s  hands^  would,  no  doubt,  be  decisive  upon  this  sub- 
ject, and  the  pendency  of  such  attachment,  would  furnish  a 
good  ground  for  quashing  the  ca.  sa.  The  defendant  may 
]rfead  a  pending  attachment  against  the  claim  of  a  plaintiff, 
and  upon  the  ground  that  such  a  plea  would  be  available,  as  a 
defence,  it  ought  to  be  received  to  quash  the  ca.  sa.y  the  party 
issuing  his  ca.  sa.^  has  his  remedy  on  the  judgment  only  sus- 
pended by  its  being  quashed,  for  if  the  attachment  should  be 
ultimately  defeated,  he  has  it  in  his  power  to  renew  the  ca.  sa.; 
but  if  the  court  refuse  to  quash  the  ca.  sa.y  the  defendant  would 
be  compelled  to  pay  the  money  to  the  plaintiff,  although  he 
might  be  entided  to  a  condemnation  of  the  credits  in  his  hands. 
But,  the  fact  that  an  attachment  had  been  issued,  to  effect  the 
credits  of  Baldwin,  without  any  return  of  service,  ought  not 
to  be  attended  with  the  same  consequences.  The  court  cannot 
know  in  whose  hands  the  attachment  will  be  laid,  or  whether, 
if  it  be  levied,  it  will  be  levied  so  as  to  furnish  Wright y  against 
whom  the  ca.  sa.  issues,  with  any  groimd,  whatever,  for  the 
interference  of  the  court,  in  quashing  the  ca.  sa.  We,  there- 
fore, think  the  court  were  in  error,  in  quashing  the  ca.  sa,y 
and,  therefore,  reverse  their  judgment. 

JUDGMENT   REVERSED   AND   PROCEDENDO    AWARDED. 

The  record  in  this  case,  No.  9,  shows,  that  at  April  term  1840, 
Wright  recovered  a  judgment  against  Baldwin  for  the  sum  of 
$606.92,  interest  and  costs,  and  on  the  23rd  of  November 
1840,  issued  attachment  thereon.  By  agreement  of  the  parties, 
this  attachment  is  to  be  considered  as  having  been  first  returned, 
attached.  But,  at  the  succeeding  term,  the  sheriff  obtained 
leave  to  amend  his  return,  and  thereupon  returned,  that  he  had 
laid  the  writ  in  the  hands  of  Wright y  himself,  and  smnmoned 
him  as  garnishee. 
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The  defendant  moved  to  quash  the  writ  of  attachment,  and 
the  return  thereto,  for  reasons  which  it  will  not  be  necessary  to 
state. 

The  court  overruled  the  motion  to  quash,  and  from  this 
judgment  an  appeal  has  been  taken.  The  record  shows  no 
final  judgment  to  have  been  pronounced  by  the  court  from 
such  a  judgment,  which  is  only  interlocutory,  no  appeal  will 
lie. 

APPEAL   DISMISSED. 

An  attachment  in  No.  11,  was  issued  on  the  11th  of  June 
1840,  returnable  to  October  term  1840.     This  attachment  was 
not  returned,  and  at  the  same  term,  an  alias  attachment  issued. 
These  proceedings  were  taken  out  by  Wright y  on  a  judgment 
obtained  by  him  against  BcUdmriy  and  professed  to  be  grounded 
on  the  7th  sec.  of  the  act  of  1715,  ch.  40,  which  authorises  an 
attachment,  instead  of  any  other  execution,  to  issue  on  a  judg- 
ment.    This  process,  under  this  act,  is  considered  by  the  terms 
of  the  act,  as  an  execution,  and  in  our  judgment,  should  be 
governed  by  the  same  principles.     Aissuming  this  principle  to 
be  true,  the  doctrines  determined  by  this  court.,  in  Turner  and 
Walker y  3  G.  ^  J.,  385,  are  decisive  against  the  right  to  take 
out  an  alias  attachment  before  the  first  is  returned .     The  second 
writ  is  grounded  on  the  first,  and  the  return  thereof;  and  the 
first  ought,  therefore,  to  be  returned  before  the  second  can 
legally  issue.     It  cannot  be  assumed,  from  the  neglect  or  failure 
of  a  sheriflT,  to  return  the  first  attachment,  that  there  has  been 
no  service  of  it,  and  unless  such  fact  was  made  to  appear  to 
the  court,  it  would  not  be  justified  in  issuing  a  second  attach- 
ment.    The  first  may  have  been  served,  and  if,  in  such  a  case, 
a  second  attachment  should  be  deemed  lawful,  there  might  be 
a  double  levy  for  the  same  debt,  which  would  operate  great 
oppression  and  injustice.     From  such  a  determination,  no  in- 
jury could  result  to  a  plaintiff.     He  possessed  the  power  to  rule 
the  sheriff,  to  return  the  process,  which  might  have  been  co- 
erced by  the  court  without  delay,  and  if  injury,  in  any  manner, 
resulted  from  the  conduct  of  the  sheriff,  the  law  furnished 
the  plaintiff  redress  against  him.     This  renders  it  unnecessary 
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to  examine  the  question^  how  far  it  was  competent  for  the  deputy 
sheriff;  after  the  death  of  sheriff^  to  return  the  second  attach- 
ment;  or  to  amend  the  return  after  it  was  made^  for  if  the  alias 
attachment  was  illegal^  because  there  was  no  return  to  the  first; 
an  enquiry  into  the  legality  of  these  proceedings  would  be  un- 
important. 

In  this  view  of  the  subject;  the  court  should  have  dedded  in 
favor  of  the  motion  to  quash  the  attachment;  and  ou^t  not; 
therefore;  to  have  entered  a  judgment  of  condemnation. 

JUDGMENT   REVERSED. 

In  No.  12;  Thomas  Baldwin  recovered  judgment  against 
Robert  Wright  and  Dewit  Kent^  at  October  term  of  Prince 
George's  county  court;  1838.  On  the  16th  April  1840;  Thomas 
Baldwin  conveyed  to  the  appellants;  among  other  property;  the 
judgment  he  had  thus  obtained.  On  the  17th  of  April  1840; 
Robert  Wright  issued  his  attachment  on  a  judgment  he  had 
theretofore  obtained  against  Thomas  Baldmn,  The  court 
decided;  that  Wright  acquired  a  lien  on  the  judgment  of  Bald- 
mn against  Wright  and  Kenty  in  virtue  of  his  judgment 
against  Baldwiuy  and  the  attachment  by  him  issued  on  his 
judgment  against  Baldmn, 

The  date  of  the  transfer  to  the  appellants  is  prior,  in  point 
of  time,  to  the  attachment  of  Wright ,  so  that  it  is  clear  the 
attachment  could  not  give  a  prior  equity  to  Wright. 

But  it  is  contended;  that  Wright  could  have  set  off  his 
judgment  against  the  judgment  obtained  by  Baldwin  against 
Dewit  Kent  and  Wright,  Supposing  this  judgment  could 
have  been  set  off,  still,  as  the  assignment  bears  date  on  the  16th 
April  1840,  and  the  attachment  issued  by  Wright  was  not 
issued  until  the  day  after,  (the  17th  of  April  1840,)  there  can 
exist  no  foundation  whatever  for  the  claim  set  up  by  Wright, 

JUDGMENT    REVERSED    AND    PROCEDENDO    AWARDED. 

The  evidence  adduced  by  the  defendant  in  No.  14,  justified 
the  court  in  the  judgment  they  gave.  The  evidence  of  Brooke 
proves,  that  Owens  disclaimed  the  assignment,  and  although 
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Baldwin  proves^  that  the  assignment  was  made  to  OwenSy  for 
a  valuable  consideration^  if  his  testimony  be  admitted^  that  fact 
will  not  prevent  the  gratification  of  the  defendant's  motion^  for 
as  Owens  disclaimed  the  assignment,  he  acquired  no  right  in  it. 
We  think  the  court  erred  in  rejecting  the  testimony  of  JSo&i- 
win.  The  general  rule  is,  that  a  party  to  the  record  cannot 
be  examined  as  a  witness.  But,  in  this  motion,  to  strike  out 
the  use,  we  do  not  conader  Baldwiny  as  in  any  manner,  a 
party.  The  contest  is  solely  between  the  defendant,  and  the 
cestui  que  use,  and  he  is  in  no  manner  liable  for  the  costs. 

JUDGMENT  AFFIRMBD. 


Robert  W.  Carter,  Adm'r  op  W.  G.  Carter  vs.  W.  H. 
Tuck,  Adm'r  of  Samuel  Fowler. — December  1845. 

The  plaintifir  declared  for  sundry  matters  and  things,  properly  chargeable  in 
account,  as  per  account  filed,  and  for  money  paid,  &c.  At  the  trial  of  the 
cause,  under  the  general  issue,  he  abandoned  his  account.  Held:  that 
under  the  money  count,  he  might  give  evidence  of  money  paid,  not  included 
in  the  account  filed. 

The  account  filed  by  a  plaintiff,  with  a  count  in  his  declaration  for  sundry 
matters  and  things,  properly  chargeable  in  account,  is  not  a  bill  of  par- 
ticulars, though  it  is  an  essential  part  of  such  count. 

It  is  the  office  of  a  bill  of  particulars,  to  inform  the  defendant  what  is  claimed 
under  each  count  in  the  nar,  be  they  many  or  few. 

Under  the  4th  sec.  of  the  act  of  1835,  ch.  201,  in  cases  of  contract,  a  Terdict 
under  one  hundred  dollars,  will  not  sustain  the  jurisdiction  of  the  county 
court. 

Appeal  from  Prince  George^s  county  court. 

This  was  an  action  of  assumpsit  y  commenced  on  the  28th 
April  1841,  by  Samuel  Fowler ^  in  his  Ufe  time,  against  the 
appellant.  The  pleadings  are  sufficiently  stated  in  the  opinion 
of  this  court.  The  declaration  claimed  damages  in  the  sum 
of  $1000.  The  jury  found  a  verdict  for  $63.  The  defendant 
moved  for  a  judgment  of  nonpros.,  which  the  court  overruled, 
and  rendered  judgment  for  the  damages  claimed,  to  be  released 
on  payment  of  the  verdict,  interest,  and  costs. 
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Exception.  The  plaintiff  to  maintain  the  issue  on  his  part 
joined^  having  abandoned  his  account  filed  with  the  declaration^ 
offered  to  prove,  by  one  William  WcUson^  that  the  plaintiff's 
intestate,  in  his  life  time,  the  said  Samuel  Fowler y  and  the  said 
William  G.  Carter,  agreed,  that  the  said  Samuel  ^ould  pay  to 
the  witness  the  sum  of  fifty  dollars,  which,  by  agreement  be- 
tween the  said  Ccarter^  in  his  life  time,  and  the  said  witness, 
the  said  William  O.  Carter  owed,  and  agreed  to  pay  to  the 
said  witness;  and  that  under  an  agreement,  between  the  said 
Fowler  and  the  said  W.  G.  C,  and  the  witness,  and  at  the 
instance  and  request  of  said  W.  G,  C,  the  said  jS.  i^.,  in  his 
life  time,  paid  the  said  sum  of  fifty  dollars  to  the  said  witness, 
some  time  in  the  year  1839. 

The  defendant  objected  to  the  said  evidence  going  to  the  jury, 
as  inadmissible,  under  the  pleadings  in  the  cause,  and  prayed 
the  court  to  instruct  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  for  any  claim  or  sums  of  money,  except  those  speci- 
fied and  included  in  his  account,  filed  with  his  declaration, 
which  instruction  the  court,  (C.  Dorsey,  A.  J.,)  refused  to 
give,  and  permitted  the  said  evidence  to  go  to  the  jury,  as  evi- 
dence under  the  issues  joined  on  the  count  or  counts;  and  were 
of  opinion,  and  so  instructed  the  jury,  that  the  plaintiff,  upon 
the  money  counts  in  his  declaration,  was  entitled  to  recover  for 
the  said  sum  of  fifty  dollars,  if  they  believed  from  the  evidence 
aforesaid,  that  the  said  sum  of  fifty  dollars  was  paid  to  the 
witness,  by  the  said  Savnuel  Fowler,  as  aforesaid,  in  the  life 
time  of  the  said  defendant's  intestate;  to  which  opinion  of  the 
court,  and  their  instruction  to  the  jury,  and  their  permitting  the 
said  evidence  to  go  to  the  jury,  the  defendant  excepted. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C  J.,  Dorsey, 
Spence,  Magrudbr  and  Martin,  J. 


By  T.  F.  Bowie  for  the  appellant,  and 
By  W.  H.  Tuck  for  the  appellee. 
32        V.3 
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Spence,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  of  assumpsit  in  Prince  George* s  county 
court. 

The  declaration  contained  a  count  for  sundry  matters  and 
articles  properly  chargeable  in  account — the  common  money 
counts;  there  was^  also^  an  account  filed  with  the  declaration. 
The  defendant  pleaded  non  CLSSumpsit. 

The  exception  sets  forth^  that  at  the  trial  the  plaintiff  aban- 
doned the  account  which  he  had  filed  with  his  declaration^  and 
proved  by  a  witness  that  the  plaintiff's  intestate,  at  the  in- 
stance and  at  the  request  of  the  defendant's  intestate,  paid  to 
the  witness  fifty  dollars. 

To  which  evidence  the  defendant,  by  his  counsel,  objected, 
as  inadmissible  under  the  pleadings  in  this  cause,  and  prayed 
the  court  to  instruct  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  any  claim  or  sums  of  money,  except  those  specified 
and  included  in  his  account  filed  with  his  declaration;  which 
instruction  the  court  refused  to  give,  but  were  of  opinion,  and 
so  decided,  that  it  was  evidence  under  the  common  counts. 

Our  first  enquiry  is,  therefore,  whether  there  was  error  in 
this  judgment  of  the  county  court? 

The  counsel  for  the  appellant  insisted,  that  the  account  filed 
by  the  plaintiff  in  this  case  was,  if  not  identical  with,  at  least 
so  far  like  a  bill  of  particulars,  as  to  serve  the  office,  and  have 
the  same  legal  effect  in  pleading,  as  a  bill  of  particulars.  We 
think  the  account  filed  in  this  case  is  distinguishable  fr(»n  a  bill 
of  particulars.  It  is  the  office  of  a  bill  of  particulars,  to  ex- 
tend to,  and  inform  the  antagonist  party,  what  is  claimed  under 
each  count  in  the  nar,  be  they  many  or  few,  whereas  the 
account  filed  in  this  case  forms  an  essential  part  of  the  first 
count  in  the  nar,  and  without  which  it  would  be  defective:  it 
shews  what  the  matters  and  articles  properly  chargeable  in 
account,  as  set  forth  in  this  count,  were;  and  does  not,  Uke  a  bill 
of  particulars,  profess  to  inform  the  defendant,  with  particu- 
larity, what  is  claimed  under  every  count  in  the  declaration; 
for  these  reasons  the  evidence  was  properly  admitted  under 
the  common  counts.  We  make  this  decision,  after  having 
fidly  considered  the  case  so  much  relied  on  in  the  argument, 
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of  De  Sobrey,  Ex\  of  De  Laistree  vs,  De  Laistree,  2  Hdr. 
4*  Johnson,  191. 

The  question  of  jurisdiction  raised  in  diis  case  we  consider 
settled  by  the  decision  in  the  case  of  BeaU  and  Blacky  De- 
cember term  1843,  where  this  court  say,  ^^in  cases  of  contract 
a  different  principle  seems  to  have  prevailed,  and  in  all  such 
cases,  the  siun  recovered,  and  not  the  matter  put  in  demand, 
is  made  to  decide  the  question  of  jurisdiction." 

From  this  rule  no  departure  has  been  made  by  the  act  of 
1835.  ^^In  all  cases  of  debt  or  contract,  expressed  or  implied, 
it  is  the  real  debt  or  damage  which  founds  the  jurisdiction." 

By  the  4th  section  of  the  act  of  1835,  it  is  provided,  ^^that 
if  any  plaintiff  brings  such  action  in  the  county  court,  and  the 
verdict  of  the  jury  is  for  a  sum  not  exceeding  the  sum  herein 
before  limited  and  prescribed  (namely,  $100,)  for  the  extent  of 
the  jurisdiction  of  the  district  court,  in  the  several  actions  herein 
respectively  specified,  judgment  shall,  in  such  case  he  given  for 
tlie  defendant  with  costs."  We  are  of  the  opinion,  therefore, 
that  the  judgment  of  the  court  below  is  erroneous;  that  it 
should  have  been  for  the  defendant  with  costs. 

JUDGMENT    REVERSED    AND    PROCEDENDO    AWARDED. 


John  P.  Chesley  vs,  Geo.  W.  Taylor. — Decembei'  1845. 

C  brought  an  action  ofdobt  against  the  maker  of  a  single  bill,  payable  to  B^ 
and  declared  upon  it  under  the  act  of  1829,  ch.  51,  as  assigned  to  him  in 
writing.  The  defendant  pleaded  in  bar.  that  it  was  not  assigned  in  writ- 
ing to  the  plaintiff,  but  endorsed  in  blank  by  the  obligee;  upon  general 
demurrer  the  court  rendered  judgment  for  the  plaintiff. 

The  assignee  of  a  bond,  or  other  chose  in  action,  is  unable  to  maintain  an 
action  on  the  instrument,  in  his  own  name,  by  the  provisions  of  the  act  of 
1829,  unless  there  was  an  assignment  of  it  in  writing,  signed  by  the  party 
authorised  to  make  the  same. 

A  blank  endorsement  and  delivery  of  the  bill  constituted  the  party  to  whom 
it  was  delivered,  its  absolute  owner ;  and  conferred  upon  the  holder  the 
power  to  fill  up  the  blank,  with  a  full  assignment  of  the  interest  to  him- 
Hclf. 
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When  the  blank  is  filled  op,  it  becomea  an  asaignment  in  writinj;  by  the 
party  who  endorsed  it  in  blank ;  and  though  the  assignment  may  not  be 
completed  until  the  time  of  trial,  it  is  regarded,  for  the  purposes  of  the  suit, 
as  having  been  made  when  the  instrument  was  endorsed. 

When  the  plaintiff  declared  upon  a  single  bill  as  the  assignee  in  writing  tliere. 
of,  and  the  defendant  pleaded,  that  he  was  a  minor  at  the  period  of  the 
execution  of  the  bill; — ^to  which  the  plaintiff  replied :  ratification  after  foil 
age;— on  which  replication  the  issue  was  made  up;  the  defendant,  at  the 
trial,  cannot  ask  an  instruction  to  the  jury,  that  the  plaintiff  is  not  enti- 
tled to  recoyer,  because  the  single  bill  was  endorsed  in  blank  at  the  time 
the  suit  wa«i  brought,  and  the  assignment  over  the  name  of  the  obligee,  only 
written  at  the  bar,  after  the  jury  had  been  empanelled. 

Appeal  from  Prince  George^ s  county  court. 

This  was  an  action  of  debty  commenced  on  the  9th  Septem- 
ber 1842;  by  the  appellee  against  the  appellant.  The  jdaintiff 
declared  upon  the  single  bill  of  John  F,  Chesley  and  W,  Q. 
Sanders,  Jr.,  dated  5th  August  1841  ^  payable  nine  months 
after  date,  to  Eli  S.  Baldwin  or  order,  for  $100,  with  interest, 
assigned  by  him  to  the  plaintiff,  by  assignment  in  writing,  for 
value  received,  and  then  delivered  to  the  plaintiff.  The  oyer 
tendered  with  the  declaration,  showed  the  following  endorse- 
ment on  the  single  bill. 

"For  value  received,  I  hereby  assign  and  transfer  the  within 
single  bill  to  Geo.  W.  Taylor,  or  order,  and  direct  the  con- 
tents thereof  to  be  paid  to  him. 

E.  S.  Baldwin." 

The  defendant  pleaded  in  bar : — 

1st.  That  at  the  time  of  the  institution  of  this  suit,  and  the 
impetration  of  the  writ  original  in  this  cause,  the  said  single 
bill  on  which  the  said  action  is  brought,  was  not  assigned  in 
writing  to  the  said  plaintiff  by  the  obligee  in  said  single  bill, 
but  was  only  endorsed  by  said  obligee,  Eli  S.  BaUwin,  in 
blank,  and  this,  &c. 

2nd.  That  he  was  a  minor  at  the  time  of  the  making  of  the 
said  single  bill. 

The  plaintiff  demurred,  generally,  to  the  first  plea,  and  the 
county  court  sustained  the  demurrer;  and  as  to  the  second  plea, 
he  replied,  that  the  defendant,  after  he  came  of  full  age,  rati- 
fied and  confirmed  the  original  contract  as  his  act  and  deed. 
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The  defendant  traversed  the  replication,  on  which  issue  was 
joined;  and  the  jury  found  a  verdict  for  the  plaintiff  on  that 
issue. 

At  the  trial  of  this  cause,  the  plaintiff,  to  support  the  issue 
on  his  part  joined,  offeied  in  evidence,  to  the  jury,  the  single 
bill  following: 

^'100  Dollars. — Nine  months  after  date,  we  promise  to  pay 
Eli  S.  Baldwin^  or  order,  the  sum  of  one  hundred  dollars,  for 
value  received,  with  l^al  interest  from  date.  Witness  our 
hands  and  seals,  tliis  6th  day  of  August  1841. 

John  F.  Chesley,      (Seal.) 
W.  G.  Sanders,  Jr.,  (Seal.)" 

Endorsed. — ^^Por  value  received,  I  hereby  assign  and  trans- 
fer the  within  single  bill  to  George  W.  Taylor y  or  order,  and 
direct  the  contents  to  be  paid  to  him. 

E.  S.  Baldwin." 

And  proved  the  same  to  be  in  the  handwriting  of  the  defen- 
dants, and  the  endorsement  of  Eli  8.  Baldwiriy  the  obligee, 
to  be  in  his  handwriting. 

The  defendant,  then,  to  maintain  the  issue  on  his  part 
joined,  offered  in  evidence,  to  the  jury,  that  the  single  bill  upon 
which  the  suit  was  brought  in  this  cause,  was  not  assigned  in 
full,  in  writing,  at  the  time  of  the  institution  of  this  suit;  that 
the  assignment  in  full,  endorsed  on  the  back  of  said  single  bill, 
was  made  at  bar,  and  after  the  jury  was  empannelled;  that  at 
the  time  of  the  institution  of  the  suit,  and  before  that  time,  the 
said  single  bill  had  been  endorsed  in  blank,  only,  in  the  hand- 
writing of  the  obligee  in  said  single  bUl,  Eli  S.  Baldiviuy  and 
filed  with  the  original  nar. 

Whereupon,  the  defendant  prayed  the  court  to  instruct  the 
jury^  that  the  plaintiff,  under  the  pleadings  in  the  cause,  and 
the  said  evidence,  if  believed  by  the  jury,  was  not  entitled  to 
recover,  because  the  said  single  bill  was  endorsed  in  blank  at 
the  time  this  suit  was  instituted,  and  the  assignment  over  the 
name  of  the  obligee  was  only  written  at  bar,  after  the  jiuy  were 
empaimelled,  which  said  instruction  the  court,  (Stone,  C.  J., 
and  C.  Dorse Y,  A.  J.,)  refused  to  give. 
The  defendant  prosecuted  this  appeal. 
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The  cause  was  ai^ued  before  Archer^  C.  J.,  Dorse y, 
Spence,  Magruder  and  Martin,  J. 

By  C.  C.  Magruder  for  the  appellant,  and 
By  T.  P.  Bowie  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  couit. 

In  this  case,  an  action  of  debt  was  instituted  by  the  appellee, 
in  his  own  name,  against  the  appellant,  on  a  single  bill  exe- 
cuted by  the  appellant  and  William  G.  Saunders^  in  these 
words : 

"Nine  months  after  date,  we  promise  to  pay  Eli  S.  Baldwin^ 
or  order,  the  sum  of  one  hundred  dollars,  for  value  received, 
as  witness  our  hands  and  seals,  this  5th  day  of  August  1841." 

The  plaintiff,  in  his  amended  declaration,  after  reciting  the 
bill,  alleged,  that  Eli  S.  Baldtvitij  to  whose  order  the  single 
bill  was  payable,  assigned  the  same  to  the  plaintiff,  by  assign- 
ment in  writing,  for  value  received,  and  delivered  the  said 
single  bill  to  the  plaintiff,  by  reason  whereof,  and  by  force  of 
the  statute  in  such  case  provided,  the  defendant  became  liable 
to  pay  the  plaintiff  the  sum  mentioned  in  the  bill. 

To  this  declaration  the  defendant  pleaded: 

1st.  That  the  plaintiff  was  not  entitled  to  maintain  his  action, 
because  at  the  time  of  the  institution  of  the  suit,  the  single 
bill  was  not  assigned  in  writing  to  the  plaintiff  by  the  obligee 
in  the  bill,  but  was  endoi-sed  in  blank;  and 

2nd.  That  the  defendant  was  a  minor  at  the  period  of  the 
execution  of  the  note. 

The  plaintiff  demurred  to  the  first  plea,  and  on  a  joinder  in 
demurrer,  judgment  was  entered  in  his  favor.  To  the  second 
plea  there  wajsa  replication,  averring,  that  the  contract  was  rati- 
fied by  the  defendant  after  he  had  attained  the  age  of  twenty-one 
yeara;  upon  which  issue  was  joined. 

At  the  trial  before  the  jury,  the  plaintiff  offered  in  evidence 
the  bill  obligatory,  with  the  following  endorsement: 

<^For  value  received,  I  hereby  assign  and  transfer  the  within 
single  bill  to  George  W.  Taylor y  or  order,  and  direct  the  con- 
tents to  be  paid  to  him." 


(Signed,)  "E.  S.  Baldwin. 


n 


Digitized  by 


Google 


OF  MARYLAND.  265 


Chesley  v9.  Taylor 1845. 


The  defendant  then  offered  in  evidence  to  the  jury^  that  the 
above  assignment^  as  it  appears  in  full,  was  not  on  the  back  of 
the  note  at  the  time  of  the  institution  of  the  suit^  but  was 
made  at  bar  after  the  jury  were  empannelled,*  and  that  at  the 
institution  of  the  action^  the  single  bill  was  endorsed  only  in 
blank,  in  the  hand  writing  of  the  obligee,  and  filed  with  the 
original  nar.  The  defendant  then  prayed  the  court  to  instruct 
the  jury,  that  the  plaintiff  was  not  entided  to  recover  on  the 
pleadings  and  evidence  in  the  cause,  because  the  single  bill 
was  endorsed  in  blank  at  the  time  the  suit  was  brought,  and 
the  assignment  over  the  name  of  the  obligee  was  only  written 
at  bar  after  the  jury  had  been  empannelled.  This  instruction 
the  court  refused  to  give,  and  the  defendant  excepted. 

It  appears,  from  this  statement  of  the  case,  that  the  question 
intended  to  be  raised  by  the  first  of  the  defendant's  pleas,  and 
his  prayer  to  the  court,  was,  whether  an  assignment  written  by 
the  plaintiff  over  the  name  of  the  obligee,  at  boTy  and  after 
the  jiuy  were  empannelled,  was  such  an  assignment  as  gave  to 
the  plaintiff  the  right  to  institute  an  action,  in  his  own  name, 
on  the  single  bill,  under  the  provisions  of  the  act  of  Assembly 
of  1829,  ch.  61. 

And  although  it  is  apparent,  that  this  question  could  not  be 
raised,  under  the  pleadings  in  the  cause,  by  the  prayer  of  the 
defendant  in  his  exception,  yet,  as  it  is  properly  presented  by 
the  plaintiff's  demurrer  to  his  first  plea,  we  proceed  to  examine 
it. 

The  act  provides,  ^^that  any  assignee,  homafidey  entitled  to 
any  judgment,  bond,  specialty  or  other  chose  in  action,  for  the 
payment  of  money,  by  assignment  in  writing,  signed  by  the 
person  authorised  to  make  the  same,  may,  by  virtue  of  such 
assignment,  maintain  an  action,  in  any  court  of  law  or  equity 
in  this  State,  in  his  own  name,  against  any  obligor  or  obligors, 
debtor  or  debtors,  therein  ncuned." 

It  is  true,  that  the  assignee  of  a  bond  or  oQier  chose  in  action, 
is  unable  to  maintain  an  action  on  the  instrument,  in  his  own 
name,  by  the  provisions  of  this  statute,  unless  there  was  an 
assignment  of  it  in  writing,  signed  by  the  party  authorised  to 
make  die  same;  but,  it  is  perfectly  clear,  that  the  blank  en- 
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doTSement  and  delivery  of  the  bill,  constituted  the  party  to 
whom  it  was  delivered^  the  absolute  owner  of  the  bill;  ttid 
conferred  upon  the  holder  the  power  to  fill  up  the  blanks  with 
a  full  assignment  of  the  interest  to  himself.  This  is  the  appro- 
priate object  and  office  of  a  blank  endorsement.  When  the 
blank  is  filled  up^  it  becomes  an  assignment  in  writings  by  the 
party  who  endorsed  it  in  blank;  and  though  the  assignment 
may  not  be  completed  till  the  time  of  the  trial;  it  is  regarded 
for  the  purposes  of  the  suit;  as  having  been  made  when  the 
instrument  was  endorsed.  That  is  to  say;  it  stands  as  if  the 
bond  or  bill;  instead  of  having  been  delivered  with  an  endorse- 
ment in  blank;  had  been  delivered  with  an  endorsement  in  full. 

It  is  upon  this  ground;  that  the  holder  of  a  promissory  note 
is  allowed  to  fill  up  the  blank  endorsement,  at  the  trial  of  the 
cause;  and  this  is  held  as  supporting  the  averment  in  his  decla- 
ration; that  the  note  in  question;  had  been  endorsed  to  him 
before  the  institution  of  the  suit. 

Mr.  Chittyy  in  his  Treatise  on  Bills,  sayS;  ^^a  blank  endorse- 
ment gives  the  holder,  as  well  as  any  other  person  to  whom  it 
may  be  afterwards  transferred;  the  power  of  instituting  himself 
assignee  of  the  beneficial  interest  in  the  bill;  by  filling  it  up 
payable  to  himself;  which  he  may  do  at  the  time  of  trial. ' '  And 
in  the  case  of  Hudson  against  Ghodwin,  6  H,  ^  /.,  116;  this 
court  said:  '^Butthe  endorsement  on  the  note  on  which  the 
suit  was  brought;  appears  to  be  in  blank;  and  though  the  plain- 
tiff may  have  filled  it  up  at  any  time  before  verdict;  yet  not 
having  done  sO;  he  is  not  entitled  to  recover." 

This  familiar  and  established  doctrine  is  directly  applicable 
to  the  question  before  us.  The  rights  of  the  holder  of  a  bond 
or  single  bill;  delivered  and  endorsed  in  blank;  arC;  in  this  re- 
spect; similar  to  those  of  the  holder  and  endorsee  of  a  promis- 
sory note;  for  he  possesses;  by  force  of  the  endorsement  and 
delivery;  the  unquestionable  power;  by  writing  over  the  name 
of  the  assignee;  to  make  a  complete  assignment. 

It  follows  from  the  views  thus  expressed;  that  in  our  opinion; 
the  county  court  committed  no  error;  in  having  rendered  their 
judgment  on  the  demuirer  in  favor  of  the  plaintiff. 
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For  the  soiroe  reason  ^  we  can  discover  no  infirmity  in  the 
declaration^  for  it  will  be  seen  that  the  jdaintiif  has  directly 
averred^  that  the  assignment  was  in  writings  and  made  by  the 
obligee^  as  requiied  by  the  statute. 

We  think;  therefore^  there  was  no  error  in  the  judgment  of 
the  coun^  courts  and  that  it  must  be  affirmed. 

JUDGMENT   AFFIKBCED. 


John  Cross,  Survivinq  Partner  op  Andrew   Cross, 
ET  AL.,  vs.  M.  I.  Cohen,  et  al. — December  1845. 

A  deed  of  trust  waft  made  to  secure  to  each  stockholder  hi  an  unmcorpo- 
rated  association,  a  theatre,  the  right  of  free  admission,  until  the  sum  lent 
and  advanced  by  them  for  each  share,  to  the  managers  and  proprietors  of 
such  theatre,  should  be  fully  paid;  the  right  of  free  admission  being  in 
lien  of  interest,  without  impairing  the  right  to  receive  the  full  principal; 
and  in  further  trust,  to  secure  the  payment  of  all  claims  against  the  mana- 
gers, for  work,  and  labor,  and  materials,  performed  or  furnished,  for  the  use 
of  the  theatre,  and  for  which  the  claimant  now  has,  or  hereafter  shall  haye, 
a  written  acknowledgment  signed  by  the  said  managers,  there  being  two  of 
them,  or  by  either  of  them,  in  their  joint  names.  A  sale  of  the  theatre  be- 
ing decreed,  Held:  that  in  the  distribution  of  the  proceeds,  the  stockhold- 
ers had  no  priority  over  the  material  men. 

Where  it  can  be  done  without  violating  the  plain  and  express  terms  of  an 
histrument  creating  a  trust,  chancery  will  administer  the  fund  which  comes 
under  its  possession  and  control,  under  such  trust,  so  as  to  give  an  equal 
portion  to  each  creditor,  which  is  considered  but  another  mode  of  express- 
ing its  purpose,  to  do  equal  justice  to  all. 

The  order  in  which  claims  are  mentioned  and  enumerated  in  a  deed  of  trust, 
does  not,  per  te,  give  any  preference  or  priority  of  right. 

There  is  no  rule  of  equity  which  will  afford  relief  to  a  party  failing  to  com- 
ply with  an  express  condition,  except  its  performance  be  prevented  by 
fraud,  or  fault  of  the  adverse  party,  or  by  inability  arismg  from  unavoida- 
ble accident. 

So  where  a  claim,  by  the  terms  of  a  deed  of  trust,  was  required  to  be  authen- 
ticated by  a  written  acknowledgment,  which  the  claimant  "now  has  or 
hereafter  shall  have,  signed  by  W  and  B^  or  by  either  of  them,  or  in  their 
joint  names,*'  the  party,  claimant,  must  comply  with  the  condition. 

But,  although  the  written  acknowledgment  is  not  produced,  a  court  of  equity 
will  entertain  the  enquiry,  whether  the  condition  has  been  in  point  of  fact 
complied  witti. 

33        V.3 


Digitized  by 


Google 


368  CASES  IN  THE  COURT  OF  APPEALS 

Cross  et  al.  os.  Cohen.— 1845. 

Evidence  that  leayes  no  doubt  of  the  fact,  that  at  one  time  the  claims  were 
authenticated,  as  the  deed  required,  yet  that  the  certificates  signed  by  W 
and  B,  were,  at  a  subsequent  period,  surrendered,  on  an  agreement  to 
receive  in  lieu  thereof,  the  certificate  and  promise  of  W  alone,  the  claim- 
ants consenting  to  make  no  claim  upon  B  personally,  on  the  express  con- 
dition, they  should  still  hold  their  claim  and  lien  under  the  mortgage  to 
the  trustees,  shows,  that  the  condition  in  the  deed  has  been  in  fact  com- 
plied with. 

The  parties  were  not  required  by  the  deed,  to  preserve  the  acknowledgment 
of  their  claims,  and  have  it  ready  at  all  times  to  be  produced  with  the 
claim. 

The  acceptance  of  the  certificate  of  VT,  was  no  surrender  of  the  claim  under 
the  trust.  The  property  in  the  hands  of  the  tnistees,  may  be  regarded  as 
the  primary  and  principal  fund. 

Where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  to  make  no  claim 
against  one  of  two  principals  in  a  debt,  on  the  express  condition,  that  he 
shall  retain  the  lien,  will  not  defeat  his  remedy  against  the  fund. 

Where  a  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rule  further  to 
proceed  in  the  cause,  it  is  not  necessary  to  qualify  the  order  of  dismissal, 
by  saying  it  shall  be  without  prejudice  to  the  rights  of  the  complainants. 

The  act  of  1832,  ch.  302,  sec.  5,  provides,  that  no  point  relating  to  the  com- 
petency of  witnesses,  or  admissibility  of  evidence,  shall  be  raised  in  the 
appellate  court,  unless  it  shall  plainly  appear  by  the  record,  that  such  point 
had  been  raised  by  exceptions  filed  in  the  cause  in  the  chancery  court. 

The  incompetency  of  a  witness  is  not  now  noticed,  unless  objected  to  by 
exceptions. 

It  is  an  universal  practice  in  chancery,  that  exceptions,  like  other  foirmol 
papers,  filed  in  a  cause,  must  be  signed  by  a  solicitor  of  the  court. 

The  return  by  an  officer,  before  whom  depositions  are  taken,  by  consent  or 
by  order  of  court,  that  objections  were  furnished  to  him  to  be  filed,  and 
filed  in  a  cause,  is  not  filing  exceptions  in  the  court  of  chanceiyr  in  compli- 
ance with  the  act  of  1832,  ch.  302. 

The  reservation  of  all  legal  exceptions  usually  inserted  in  an  order  of  the 
court  of  chancery,  permitting  evidence  to  be  taken  in  a  cause,  does  not, 
since  the  act  of  1832,  ch.  302,  authorise  the  Chancellor  to  make  objections 
at  the  hearing,  to  the  competency  of  a  witness.  That  was  formerly  the 
practice  of  the  court,  but  the  act  was  passed  to  prevent  it. 

Appeal  from  the  Court  of  Chanceiy. 

The  claim  in  this  cause^  arose  under  tlie  following  deed : 
"This  indenture,  made  the  11th  October  1816,  between  WU- 
liam  Warren  and  Willicmi  B.  Woody  managers  of  the  new 
theatre,  on,  &c.,  of  the  one  part,  and  William  Ckoyrmy  Field' 
ing  lAicasy  Jr,y  John  Fricky  Jonathan  Meredithy  and  Qearge 
Hume  Stewart,  all  of,  &c.,  trustees  on  behalf  of  the  subscri- 
bers to  the  stock  in  the  said  theatre,  of  the  other  part.   Whereas, 
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the  several  persons,  whose  names  axe  contained  in  the  list  or 
schedule  hereunto  annexed,  at  the  instance  and  request  of  the 
taid  W.  W.J  and  W.  B.  TT.,  have  heretofore  subscribed  for 
•uch  and  so  many  shares  of  stock  in  the  BcUtimore  Theatre 
aforesaid,  as  are  set  opposite  their  respective  names,  and  have 
advanced  and  paid  to  the  said  W.  TT.,  and  W.  B.  W.y  the 
sum  of  $200  for  each  of  tlie  said  shares  of  stock,  to  assist  in 
erecting  the  said  theatre  on  the  three  lots  of  ground  on  the 
east  side  of  HoUiday  street,  in  the  city  of  Baltimore y  herein- 
after particulariy  mentioned  and  described,  on  the  express  con- 
dition and  promise  of  the  said  W.  W.y  and  W,  B,  W.y  that 
they  would  convey  the  said  theatre,  and  the  said  three  lots  of 
ground  on  which  the  same  is  erected,  to  five  persons,  being 
stockholders  as  aforesaid.  In  trusty  to  secure  to  each  and  every 
of  the  said  stockholders  and  his  assigns,  the  right  of  free  ad- 
mission of  one  person  for  each  share,  to  all  performances  which 
shall  take  place  or  be  exhibited  in  the  said  theatre  to  a  public 
audience^  for  pay  or  emolument,  (except  on  such  nights  as  the 
profits  arising  from  the  performance^  shall  be  appropriated  to 
the  benefit  of  some  actor  or  actors,  who  shall  be  under  contract 
with  the  managers,  to  perform  one  whole  season  at  least,)  until 
the  said  sum  of  $200,  so  lent  and  advanced  for  each  share 
respectively,  should  be  fully  paid  to  the  said  stockholders, 
severally,  or  their  assigns;  the  right  of  free  admission  as  afore- 
said^ to  be  deemed  and  considered  as  in  lieu  only  of  the  interest 
on  the  said  $200,  without  impairing  the  right  to  receive  the 
full  principal,  and  such  right  to  each  share  of  stock,  to  be 
assignable  at  the  will  of  the  stockholder^  and  the  right  of  free 
admisdon  to  be  transferable  generally  or  for  any  special  period, 
not  less  than  one  whole  season.  And  further  in  trust,  to  secure 
the  pajrment  of  all  claims  against  the  said  managers,  for  work 
and  labor,  and  materials,  performed  or  furnished,  for  the  use  of 
the  said  theatre,  and  for  which  the  claimant  now  has,  or  here- 
after shall  have,  a  written  acknowledgment,  signed  by  the  said 
W.  W.y  and  W.  B.  W.y  or  by  either  of  them,  in  their  joint 
names. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  W, 
IF.,  and   W.  B.  W.yiox  and  in  consideration  of  the  above 
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recited  premises,  and  for  and  in  consideration,  &c.  >  have  granted, 
&c.,  and  by  these  presents  do  grant,  &c.,  unto  the  said  William 
ChDyntiy  4*c.,  the  survivors  or  survivor  of  them,  and  the  heiw 
and  assigns  of  such  survivor,  all  those  three  lots,  &c.  To 
have  and  to  hold  the  said  three  lots,  &c.,  above  mentioned, 
and  hereby  granted,  &c.,  unto  them,  the  said  William  Qwytmj 
S/'Cy  and  the  survivors  or  survivor  of  them,  and  to  the  heirs 
and  assigns  of  such  survivor,  forever.  In  special  trust  and  con- 
fidence, nevertheless,  for  the  use,  benefit  and  behoof  of  each 
and  every  of  the  subscribers  to  the  stock  in  the  said  theatre 
mentioned,  and  their  executors,  administrators  and  assigns, 
reflectively,  to  secure  the  said  stockholders  and  their  assigns, 
the  right  to  firee  admission  to  all  performances  in  the  said  theatre, 
(except  as  is  herein  before  excepted,)  with  the  full  permission 
to  transfer  the  use  of  such  right  for  any  one  whole  season  or 
longer,  as  above  specified,  until  the  said  W.  W,  and  W.  B. 
W.,  their  heirs,  &c.,  or  assigns,  shall  pay  and  satisfy  the  said 
respective  stockholders  or  their  assigns,  the  full  sum  of  $200 
for  each  share  of  stock  subscribed,  and  acknowledged  to  be 
paid  and  advanced  to  the  said  TT.  TF.,  and  W.  B.  W.  And 
in  further  trust,  to  secure  the  payment  of  all  claims  for  work, 
labor  or  materials  for  the  said  theatre,  acknowledged  and  signed 
by  the  said  W.  W.  and  W.  B  W.j  or  either  of  them,  as  before 
mentioned ;  and  it  is  hereby  declared,  to  be  the  agreement,  and 
true  intent  and  meaning  of  the  parties  hereto,  and  of  those 
interested  in  the  said  trust,  that  no  claim  shall  be  made  by  the 
said  stockholders,  or  their  assigns,  for  the  payment  of  the  sums 
of  money  advanced  on  the  shares  of  stock  to  the  said  W.  W., 
and  W.  B.  W.,  nor  by  the  said  W.  W.  and  W.  B.  W.,  or 
their  aasigns,  to  destroy  or  put  an  end  to  the  right  of  free  ad- 
mission, to  which  the  owners  of  the  said  shares  of  stock  are 
entitled,  by  repaying  the  amount  of  the  money  advanced  to 
them  as  aforesaid,  until  the  expiration  of  ten  years  after  the 
date  hereof;  and  that  until  default  shall  be  made  by  the  said 
W.  W,,  and  W.  B.  TF.,  in  the  payment  of  any  sum  of  mopey 
which  can  and  shall  be  lawfully  claimed  and  demanded  of 
them,  under  the  provisions  of  this  deed,  the  said  W.  W.y  and 
W,  B,  W.y  and  their  heirs  and  assigns,  shall  and  may  have 
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the  fiill  and  free  use,  occupation^  control  and  enjoyment  of  the 
said  theatre  and  lots  of  ground^  with  the  appurtenances,  subject 
only  to  the  right  of  free  admission  of  the  said  stockholders, 
and  their  ass^s,  as  reserved  in  this  indenture.  And  the  said 
WUUam  Cfwynny  ^c.y  for  themselves,  their  heirs,  executors 
and  administrators,  do  hereby  covenant,  grant,  promise  and 
agree,  to  and  with  the  said  W.  W.y  and  W.  B.  PF.,  their  heirs 
and  assigns,  that  on  the  payment  of  all  sum  and  sums  of  money, 
due  on  account  of  the  said  shares  of  stock  to  the  owners  thereof, 
aiidalso,all8umor  sums  of  money  that  may  be  due  and  owii^ 
for  work,  labor  or  materials,  in  manner  and  form  aforesaid^ 
that  then  they,  the  said  William  Gwj/rmy  Sfc.y  and  the  survivor 
or  siyrvivors  of  them,  or  the  heirs  of  such  survivor,  shall  and 
will,  on  the  reasonable  request,  and  at  the  proper  cost  and 
chaige  in  the  law  of  them,  the  said  W.  W.  and  W.  B.  W.y 
their  heirs  or  assigns,  make,  execute,  acknowledge  and  deliver, 
or  cause  and  procure  to  be  made,  executed,  acknowledged  and  • 
delivered,  in  due  form  of  law,  a  good  and  sufficient  deed  or 
deeds,  convejrance  or  conveyances,  assurance  or  assurances, 
device  or  devices,  in  law,  for  the  effectual  convepng,  releasing, 
and  confirming  unto  them,  the  said  W.  W.y  and  W.  B.  W.y 
their  heirs  and  assigns,  forever,  the  said  theatre,  lots,  <S6c.,  and 
that  free  and  clear,  and  freely  and  clearly,  acquitted,  exoner- 
ated and  discharged,  of  and  from  all,  and  all  manner  of  claim 
of  them,  the  said  WUUam  Qwytmy  Sfc.y  their  heirs,  executors, 
administrators  and  assigns,  or  any  other  person  or  persons  what- 
ever, claiming  or  to  claim,  by  form  or  under  them,  or  any  of 
them;  or  by  or  through  their,  or  any  of  their  means  or  pro- 
curement.    In  testimony  whereof,  <fcc.'* 

A  schedule  of  names,  proprietors  of  one  hundred  and  twenty- 
six  shares,  was  appended  to  this  deed. 

On  the  28th  May  1839,  a  bill  was  filed  by  a  number  of  the 
stock  holders,  against  the  trustees  and  managers,  praying  a  sale 
of  the  theatre  and  lot  on  which  it  was  erected,  and  after 
answers,  a  decree  was  passed  for  a  sale. 

On  the  25th  March  1842,  Sarah  Brcwn  and  others,  admin- 
istrators of  Stewart  BrjowHy  filed  their  petition,  alleging  they 
had  a  large  daim  against  the  theatre,  for  materials  furnished 
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by  their  intestate^  for  its  erection  and  use,  and  being  informed 
that  a  sale  was  delayed,  by  consent  of  parties,  prayed  that  it 
might  be  peremptorily  ordered  to  be  made. 

In  1843,  John  Cross,  as  surviving  partner  of  Andrew 
Cross  and  Stewart  Broton,  of  the  firm  of  A.  6f  J.  Cross 
4*  Company y  and  the  administrators  of  Stewart  Brown  and 
Thomas  Symrngtofiy  administrator  of  William  Stewart y  filed 
their  petition,  and  aftei*  stating  the  previous  proceedings  in 
the  cause,  and  the  indenture  of  1816,  alleged,  that  they  were 
claimants,  whose  claims  were  intended  to  be  protected  by  the 
said  deed  of  1816,  and  the  pajmnent  of  which  is  secured, 
thereby,  equally  with  the  said  stockholders,  and  that  they  are 
unable  to  obtain  payment,  except  by  a  sale  of  the  theatre. 
Prayer,  for  leave  to  take  proof  in  support  of  their  claim,  and 
their  right  to  demand  a  sale,  <fcc. 

In  support  of  their  claim,  the  petitioners,  under  the  usual 
order  of  court,  examined  Wm.  Otpynn,  Esq.,  one  of  the  trus* 
tees  in  the  deed  of  1816,  who  proved,  that  the  firm  of  A.  !f  /. 
Cross  (f  Co.y  dl  which  firm  the  late  Stewart  Brown  was  a 
member,  did  furnish  lumber  for  the  erection  of  the  Baltimore 
Theatre y  which  was  commenced  in  1812;  that  he  does  not  know 
what  was  the  amount  of  their  bill  for  the  same,  but  that  it  was 
considerably  more  than  $2000,  and  was  so  admitted  by  Messrs. 
Warren  and  Woody  the  managers  of  said  theatre,  for  whom  de- 
ponent acted  as  agent.  From  a  memorandum  in  deponent's 
possession,  and  herewith  filed,  marked  exhibit  O,  the  claim  of 
A.Sf  J,  Cross  if  Co., against  said  theatre,  admitted  by  Warren 
and  Woody  amounted,  with  interest  on  the  Ist  June  1815,  to 
$2660.  As  agent  of  said  Warren  and  Woody  deponent  cd- 
lected  the  subscriptions  to  the  stock  of  said  theatre,  and  paid 
the  bills  for  them  against  the  theatre. 

That  William  Stewart y  in  his  life  time,  furnished  the  stone 
work  for  the  erection  of  said  theati-e,  and  that  deponent,  as 
agent  of  Warren  and  Woody  paid  part  of  his  claim  against  the 
theatre,  and  firom  said  memorandum  in  his  possession,  (exhibit 
O,)  the  amount  of  his  claim  therefor,  on  the  1st  June  1815, 
was  $1051.28,  without  interest. 
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That  he  does  not  know  the  specific  payments,  but  various 
payments  were  made  by  deponent  on  such  claims,  on  the  Ist 
May  1828;  that  deponent  acting  for  Win.  Warren y  had  a  settle- 
ment of  the  claim  of  A.  ^  J,  Cross  ^  Co,y  and  there  was 
found  to  be  due  upon  the  1st  November  of  that  year,  from  said 
Warreriy  the  sum  of  $1300,  as  appears  from  the  promissory 
note  of  the  said  Warren^  produced  before  deponent,  and  here- 
with filed,  marked  exhibit  B;  that  the  said  promissory  note  is 
in  deponent's  handwriting,  and  was  signed  by  WUlicmt  Warren, 
in  deponent's  presence,  and  on  that  occasion,  the  parties  admit- 
ted the  sum  mentioned  in  said  note  to  be  the  amount  due. 

That  there  was  due  upon  the  claim  of  William  Stewart 
aforesaid,  the  sum  of  $860,  on  the  first  day  of  July  1826,  as 
appears  from  the  paper  marked  exhibit  A,  produced  before 
deponent,  and  herewith  filed;  that  said  paper  is  in  the  body 
thereof,  in  the  handwriting  of  deponent,  and  was  signed  by 
William  Warren,  in  his  own  proper  handwriting. 

That  at  an  early  period,  after  the  materials  were  furnished, 
by  A.  (J*  /.  G-oss  if  Co,,  and  William  Stewart,  their  claims 
were  ascertained  and  acknowledged  by  William  Warren,  in 
the  joint  names  of  Wcaren  and  Wood,  which  certificates  of 
acknowledgment  were  prepared  by  deponent,  to  certify  the 
claims  against  said  theatre. 

That  sometime  about  the  year  1826,  said  WHUicfm  B,  Wood 
sold  out  his  interest  in  said  theatre  to  WiUicmi  Warren,  and  it 
was  made  a  condition  of  said  purchase,  as  deponent  knows 
from  the  parties,  that  said  Warren  should  pay  all  the  claims  of 
persons  holding  such  certificates  against  the  theatre^ and  that 
he  should  get  said  claimants  to  accept  the  said  Warren*s  indi- 
vidual liability  and  certificate^  in  lieu  of  the  joint  liability  and 
certifipcate  of  Warren  and  Wood,  that  the  only  two  claims  then 
unpaid^  which  would  come  under  the  deed  of  trust,  were  the 
claims  of  said  A.  ^  J.  Cross  (^  Co.,  and  WiUictm  Stewart, 
who  agreed  to  accept  the  individual  certificates  of  said  Warren, 
upoft  the  express  condition^  however ,^  that  they  reserved  their 
Ken  or  claim  under  the  deed  of  trust,  which  reservation  and 
agreement  is  evidenced  by  a  memorandum,  appended  to  the 
dainn  of  A.  Sc  J-  Cross  6r  Co.,  marked  exhibit  (J,  and  which 
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properiy  and  truly  represents  the  understanding  and  agreement 
of  said  claimants,  and  Warren  and  Wood^  on  the  former  re- 
ceiving the  individual  certificates  of  William  Warren;  that 
upon  receiving  the  individual  certificates  of  William  Warren^ 
the  joint  certificates  of  William  Warren  and  Woodj  were  de- 
livered up. 

That  in  regard  to  exhibit  C,  the  handwriting  of  whidi,  and 
of  the  initials  thereto,  deponent  does  not  know. 

That  he  is  well  acquainted  with  the  handwriting  of  William 
Warren  and  William  B.  Woody  and  that  he  has  recently  ex- 
amined their  answers  in  the  chancery  oflice,  referred  to  in  the 
intenrc^atory,  and  the  signatures  to  said  answers  are  in  the 
handwriting  of  said  Warren  and  Woody  respectively;  and  that 
the  paper  now  produced  to  him,  and  mentioned  in  said  inter- 
rc^atory,  as  papers  marked  No.  1,  was  in  his  hand  at  the  time 
he  examined  said  answers,  and  is  in  deponent's  opinion  and 
belief,  a  true  copy  thereof. 

On  the  2nd  December  1843,  WUUam  Gwynuy  Esq.j 
being  cross-examined,  on  the  part  of  Mendez  I.  Coheuy  one 
of  the  stockholders  in  said  theatre,  upon  certain  intenrogatories 
herewith  filed,  the  said  Gwynn  further  deposed  and  said  as 
follows: 

That  the  claims  of  Cross  Sf  Co.y  and  Stewariy  were  against 
Warren  and  Woody  as  managers  of  the  theatre,  and  are  among 
the  claims  referred  to  in  the  deed  of  trust,  from  Warren  and 
Wood  to  five  trustees,  of  whom  deponent  was  one;  deponent 
baB  no  knowledge  of  any  legal  steps  having  been  taken,  for 
the  collection  of  said  claims  of  Warren  and  Woody  otherwke 
than  by  proceedings  in  chancery,  to  sell  the  theatre  property, 
which  said  Warren,  and  Wood  had  mortgaged  to  five  trustees, 
of  which  deponent  was  one.  A  bill  was  filed  by  Cross  S^  Co., 
and  Stewart y  praying  such  sale;  no  legal  steps  were  taken 
against  Warren  and  Woody  individually,  for  the  collection  of 
said  claims. 

That  the  theatre,  if  sold,  would  not  produce  within  $5000 
of  the  amount  due  the  stockholders;  deponent  cannot  tell  the 
number  of  stockholders. 
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The  exhibit  O^  tefened  to  by  the  witness,  contained  a  list  of 
claims  against  the  theatre.  The  note  of  WUUam  Warreny  for 
$1300,  dated  1st  May  1828,  payable  six  months  after  date,  to 
W.  Qvyytmy  as  trustee,  for  value  received,  in  materials  for  the 
said  theatre,  when  irst  built;  endorsed;  William  Gwynn, 
trustee. 

Exhibit  C.  ^^I  have  received  from  WilKam  Warren^  in  Ueu 
of  this,  from  Warren  and  Wood,  thereby  consenting  to  make 
no  claim  on  WtUiam  Wood  personally,  for  my  account  against 
the  BaUimore  TTieatrey  but  on  the  express  condition,  that  I 
still  hold  my  claim  and  lien  on  the  theatre  and  lot,  under  t)ie 
mortgage  to  the  trustees,  as  well  as  on  said  William  Warr49t. 
15ih  August  1826.  S.  B." 

Exhibit  A,  was  the  acknowledgment  of  William  Warren, 
of  Ist  July  1826,  of  balance  due  to  William  Stewart^  $860, 
for  woric  and  labor,  and  materials  for  the  BaUimore  Theatre, 
payable  witli  interest,  the  payment,  whereof,  is  secured  by  a 
mortgage  of  the  said  theatre  to  TT.  G,  and  others,  in  trust. 

The  objection  raised  in  the  Court  of  chancery  to  this  depo- 
sition and  exhibits,  is  particularly  set  forth  in  the  opinion  of 
this  court. 

The  petition  of  the  appellants  was  also  answered  by  Warren 
and  Wood,  who  admitted  their  claims,  their  origin  and  exis- 
tence, and  disclaimed  all  present  interest  in  the  dieatre. 

The  Chancellor,  (Blano,)  on  the  15th  Janjuiary  1844,  ,de- 
creed  as  follows : 

^'Although  it  appears  from  the  proofs,  that  the  petitioners 
were  at  one  time  creditors,  whose  claims  against  die  said  mana- 
gers was  for  work  and  labor,  or  materials,  perfoimed  or  fur- 
nished on  the  said  theatre,  yet,  as  they  have  now  here  produced 
no  written  acknowledgment  thereof,  signed  by  the  said  WiBiam 
Warren  and  WiUiam  B*  Wood,  or  by  either  of  thern^  in  their 
joint  names,  according  to  the  terms  pf  the  said  indenture,  of 
the  11th  October  1816,  under  which^  alone,  the  said  ^titioners 
can  have  any  standing  here,  in  diis  suit^  as  creditors.  It  is 
therefore  ordered^  that  the  scad  petitions  be  dismissed,  with 


From  this  decree,  the  petitioners  appealed  to  this  court. 
34        V.3 
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The  cause  was  ai^ed  before  Archer^  C.  J.^  Dorse y> 
Chambers^  Spenck^  Maoruder  and  Martin^  J. 

By  Brown  and  Brune  for  the  appellants,  who  contended : 

1.  Their  clauns  being  respectively  for  materials  furnished 
tor  the  theatre,  and  used  in  its  erection,  and  having  been,  socmi 
after  such  materials  were  furnished,  acknowledged  by  a  writing, 
signed  by  WUliam  Warren^  in  the  joint  names  of  himself  and 
partner,  WUliam  B.  Wood,  were  embraced  within  the  terms 
of  the  deed  of  trust,  of  the  11th  of  October  1816,  and  secured 
by  its  provisions,  equally  with  the  stockholders  therein  men- 
tioned. 

2.  The  subsequent  surrender  of  these  acknowledgments, 
and  the  substitution  therefor  of  the  acknowledgments  signed 
by  William  Warren^  in  his  individual  name,  under  the  agree- 
ment proved  by  Mj\  Gwynn^  did  not  release  the  rights  of 
appellants,  previously  acquired,  to  participate  in  the  security 
i^orded  by  die  deed  of  trust,  nor  impair  the  liens^  which  they 
then  held  to  the  property  conveyed  by  said  deed. 

They  cited  :  2  Sto.  Eq.y  521.  4  Mad.y  161.  1  CoUyery 
409.  Clageity  et  a/.,  vs.  Salmany  5  G.  ^  /.,  361.  Duffy 
vs.  ChTy  1  Clark  ^  Fin.y  263.  Kirby  vs.  Taylor ,  6  John.  C. 
R.y  242.  P(yweU  on  Devisesy  Ch.  36,  666.  22  Law  Lib.y 
366.     CatskUl  Banlc  vs.  Messengery  9  Caw.y  37. 

By  Glenn  for  the  appellees,  who  contended  ; 

1st.  That  the  petitioners,  appellants,  are  not  creditors  com- 
ing within  the  terms  of  the  deed  of  trust. 

2nd.  That  they  are  to  be  postponed  to  the  other  creditore  of 
the  theatre. 

3rd.  That  W.  Gwyrmy  Esq.y  is  not  a  competent  witness  in 
the  case. 

4th.  That  the  petitioners  have  discharged  all  claims  against 
the  fund,  by  a  release  of  Mr.  Wood. 

6th.  That  the  debt  of  petitioners,  from  lapse  of  time,  is 
jNresumed  to  be  paid. 

On  the  Ist  point  he  cited  :  Pierpoint  and  Lord  vs.  Grahaniy 
4  Was.  C.  a  Rep,y  232.     Cheevery  et  al.y  vs,  ClarkCy  7  S. 
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«r  Ry  610.  Kirbj/  vs.  Taylor,  6  John,  C.  R.y  242.  Shaw 
vs.  Pratt y  22  Pick,,  308,  is  against  all  the  authorities. 

On  the  3rd  point  he  cited :  Supervisors  of  Chenmigo  vs. 
BirdsaUy  4  Wend.y  467.  10  Wheat.,  384,  386.  Greenleqf 
on  Evid.,  199,  398.  Hougham  vs.  Sandys,  2  Sim.  6f  Stu- 
art,  221.  1  Con.  Eng.  C.  Bep.,  427.  Fereday  vs.  Wight* 
foicky  4  Russ.  C.  R.,  114, 116.     Act  of  1832,  ch.  302. 

On  the  4th  point  he  cited :  Co.  LUt.,  212.  Esp.  N.  P., 
28] .    Steinman  vs.  Magnus,  11  East.,  390. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  legal  construction  of  the  deed  of  trust,  dated  lltb 
October  1816,  is  one  of  the  material  points  on  which  this  cause 
must  be  decided,  and  many  authorities  have  been  cited  to  sus- 
tain the  different  views  taken  by  the  respective  counsel.  After 
a  full  consideration  of  rhese  authorities,  we  have  arrived  at  the 
conclusion,  thai  the  priority  claimed  by  the  appellees  for  the 
stock  holders  cannot  be  sustained. 

It  cannot,  certainly,  be  successfully  contended,  that  the 
origin  and  nature  of  their  debt  gave  them  stronger  claims,  in 
equity,  upon  the  trust  fund.  The  labor  and  materials  furnished 
by  the  appellants,  contiibuted  to  enhance  the  value  of  the  trust 
property,  which  had  been  purchased  with  the  funds  advanced 
by  the  stockholders.  The  improvement  of  the  city,  and  a 
desire  to  introduce  theatrical  amusements,  doubtless  operated, 
in  some  degree,  as  inducements  for  the  subscriptions  and  advan- 
ces of  stockholders,  who  could  not  fail  to  consider  the  enterprize 
as  one  of  some  hazard.  The  appellants  furnished  their  mate- 
rials and  labor  in  the  ordinary  routine  of  their  respective  business 
{^rations,  and  must  be  presumed  to  have  had  at  least  an  equal 
claim,  and  it  would  seem,  an  equal  expectation  of  payment. 

Where  it  can  be  done  without  violating  the  plain  and  express 
terms  of  the  instrument  creating  the  trust,  chancery  will  ad- 
minister a  trust  fund  which  comes  into  its  possession  and  con- 
trol, so  as  to  give  an  equal  proportion  to  each  creditor,  which 
is  considered  but  another  mode  of  expressing  its  purpose  to 
"do  equal  justice  to  all." 

There  are  no  such  provisions  in  this  deed  as  to  require  a  de- 
parture from  this  nile. 
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l%e  tnists  of  the  (]eed  are  ^Ho  secure  the  Btockkolders  the 
right  of  free  admission  to  perfonnanoes/'  ^'until  Warren  and 
Wood  shall  pay  the  stockholders^  or  their  assigns;  the  ftill  sum 
of  two  hundred  ddlars  for  each  diare  subscribed ;"  '^and  in 
further  trusty  to  secure  the  payment  of  all  daims  for  labor  or 
materials/'  &c. 

Now  it  is  remarkable^  that  there  is  not  any  wh^e  in  the 
deed  an  express  stipulation^  to  pay  the  two  hundred  ddlan  per 
share. 

It  is  covenanted;  that  the  stock  holders  shall  not  exact  pay- 
ment until  the  expiration  of  ten  years^  and  that  Warren  and 
Wood  flhall  not  be  permitted^  for  that  period;  to  repay  the  ad- 
vances o(  two  hundred  dollars  per  diare^  and  thus  terminate 
the  right  to  free  admiasiim;  and  there  are  covenants  securing 
die  possession  to  Warren  and  Wood  during  those  ten  years; 
and  binding  the  grantees  to  reconvey  on  payment  of  the  money 
intended  to  be  secured.  All  parts  of  the  deed  indicate  the 
intention  to  secure  the  repayment  of  these  advances^  but  there 
is  no  express  covenant  to  pay.  This  omission  seems  to  be 
scarcely  consistent  with  the  allegation^  that  the  leading  object 
of  the  deed  was  to  secure  a  preference  for  these  advances  over 
claims  for  labor  and  materials. 

It  is  true;  this  preference  might  be  made  without  such  ex- 
(Mress  stipulation  to  pay;  but  certainly  the  absence  of  it  is  not 
calculated  to  impress  the  belief;  that  the  preferred  payment  was 
very  distinctly  before  the  mind  of  those  who  prepared  and 
executed  the  deed. 

Reliance  was  placed  on  the  circumstance;  that  the  dainw  of 
the  stockholders  are  first  mentioned  in  the  declaration  of  truel; 
and  that  the  claims  for  labor  and  materiak  are  provided  for  as 
^'a  further  trust." 

It  was  well  answered;  that  where  more  than  one  claim  or 
claims  were  provided  for;  it  was  necessary  to  mention  them 
successively;  and  that  the  order  of  enumeration  does  not  give 
preference.  There  seems  to  be  no  more  evidence  of  intended 
priority  by  connecting  the  two  classes;  as  here,  by  the  words, 
"in  further  trust;"  than  by  more  brief  terms  of  conjunction. 
In  trust  to  "pay  A  his  debt;  and  B  his  debt" — ^^in  trust  to 
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pay  A  his  debt,  and  in  furdier  trust  to  pay  B  his  debt" — or  ^^to 
pay  A  his  debt,  and  also  B  his  debt,"  are  but  different  modes 
of  expressing  the  trust  to  be  for  the  payment  of  the  two  debts 
of  A  and  B;  and  neither  will,  alone,  entitle  A  to  receive  his 
claim  to  the  exclusicm  of  B,  if  the  fund  be  insufficient  to  pay 
both. 

It  is  objected,  however,  that  the  ccmdition  upon  which,  alone, 
the  claims  of  the  appellants  were  to  be  paid,  has  not  been 
complied  with,  by  producing  the  certificate  of  Warren  and 
Woody  or  of  one,  in  their  joint  names. 

There  is  no  rule  of  equity  which  will  afford  relief  to  such 
a  party  fedling  to  comply  with  an  express  condition,  except  its 
performance  be  prevented  by  fraud  or  fault  of  the  adverse 
party,  or  by  inability  arising  from  unavoidable  accident. 

This  doctrine  is  ably  discussed  in  the  case  of  Bath  and 
MonUtgUBy  3  Cases  in  Chancery y  55,  and  is  sustained  by  the 
authorities  cited  at  bar. 

But  the  matter  for  consideration  here,  is  whether  the  condi- 
tion has  been,  in  point  of  fact,  complied  with;  and  this,  it  is 
said,  is  proved  by  the  evidence  of  WiUiam  Gwynn. 

His  competency,  as  a  witness,  therefore,  was  a  point  much 
debated.  It  is  unnecessary  to  say  what  would  have  been  the 
opinion  of  the  court,  if  exceptions  had  been  taken  in  the 
Chancery  court,  acccnrding  to  the  directions  of  the  act  of  1832, 
ch.  302. 

That  act  provides,  that  no  point  relating  to  die  competency 
of  witnesses,  or  the  admissibility  of  evidence,  shall  be  raised  in 
this  court,  unless  it  shall  plainly  aj^pear,  by  the  record,  that 
such  point  had  been  raised  by  exceptions  filed  in  the  cause  in 
the  Chancery  court.  It  is,  therefore,  quite  unimportant  that 
objections  can  be  stated,  which,  if  properly  urged,  would  show 
the  witness  incompetent,  inasmuch  as  this  court  cannot  con- 
aider  or  notice  the  point,  unless  the  act  has  been  pursued. 

The  material  enquiry  then,  is,  have  exceptions  been  filed 
in  this  cause,  in  the  Chancery  court? 

In  relation  to  the  alleged  exceptions,  we  learn  from  the 
record,  in  the  return  of  the  justice  of  the  peace  before  whom 
the  testimony  was  taken,  that  he,  the  justice  of  the  peace, 
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^'returned,  with  the  deposition,  certain  suggestions  and  protest^ 
left  with  him  by  Nathaniel  Williams^  Esq.y  to  be  filed  in  his 
own  behalf;  and  in  behalf  of  other  trustees  therein  named." 

In  another  part  of  the  record,  is  a  paper  in  the  following 
words:  '^ Cohen  and  others,  vs»  Chvynn  and  others.  In 
Chancery.  Under  the  order  of  court  for  the  taking  of  testi- 
mony, the  majority  of  the  trustees  make,  before  the  justice,  to 
be  annexed  to  his  return,  the  following  suggestion  and  protest: 

Ist.  They  protest  against  all  evidence  to  support  any  claim 
or  claims  which  is  or  are  unaccompanied  by  a  written  acknow- 
ledgement signed  by  William  Warren  and  William  B.  Wood, 
or  by  one  of  them,  in  their  joint  names. 

2ad.  They  protest  against  any  evidence,  unless  it  is  adduced 
to  prove  the  claim  of  the  petitioners,  and  that  they  are  creditors^ 
secured  by  the  deed  of  trust. 

3rd.  They  protest  against  the  evidence  of  William  Chcyrmy 
Esq.y  as  reserved  by  the  Chancellor. 

Baltimore y  27th  November  1843." 

By  whom  filed,  or  when,  we  only  know  by  the  information 
in  the  return  of  the  justice.  This  is  the  paper,  and  the  only 
one,  which  is  claimed  as  the  ^  ^exceptions  filed  in  the  Court  of 
chancery." 

Without  stopping  to  ascertain,  whether  the  language  of  this 
paper  does  really  import  an  objection  to  the  '^competency  of 
William  Owynny  as  a  wtness,  or  to  the  admissibility  of  his 
evidence,"  or  whether  professing,  as  it  does  in  the  justice's 
return,  to  be  intended  for  a  case  in  which  Mr.  WHliamSy  with 
others,  was  a  trustee,  it  could  apply  to  this  case,  in  which  Mr. 
Williams  does  not  appear  before  the  court  in  the  character  of 
a  trustee,  he  having  been  a  trustee  only  for  the  term  of  ten 
years,  ending  in  1836,  as  is  expressly  alleged  in  the  bill,  and 
stated  in  the  joint  answer  of  himself  and  others;  the  necessary 
enquiry  is  forced  upon  the  court,  whether  it  be  such  an  '^excep- 
tion"  as  the  act  of  1832  contemplates?  It  is  an  universal  rule 
of  practice  in  chancery,  that  exceptions  like  other  formal 
papers  filed  in  the  cause,  must  be  signed  by  a  solicitor  of  the 
court.  If  a  bill  is  not  thus  signed,  it  may,  in  any  stage  of  the 
cause,  be  taken  oflT  the  files  of  the  court.     2  Mad.  Ch.y  167. 
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So  of  an  answer.  Ib.y  331.  A  plea  must  in  like  manner  be 
signed.  Ib.^  295.  And  so  must  an  exception.  Ib.^  346« 
The  qualification  made  by  the  second  rule  of  the  Chancery 
court,  does  not  affect  this  case* 

This  practice  is  as  proper,  as  it  is  universal.  Without  it, 
every  individual  in  the  cause,  whether  complainant  or  defen- 
dant>  might  file  in  the  court  papers  of  any  and  every  character, 
which  caprice,  prejudice,  passion  or  malignity  might  suggest, 
and  without  responsibility;  whereas>  a  solicitor  who  should 
violate  the  decorum  or  dignity  of  the  court>  could  be  dealt  with 
summarily,  according  to  the  nature  and  magnitude  of  his  breach 
of  professional  duty. 

This  paper  is  not  only  not  signed  by  a  solicitor  in  the  cause, 
but  it  is  not  signed  by  any  one. 

Nor  was  it  "filed  in  the  Court  of  chancery,"  within  the 
meaning  of  the  act.  Its  object  was  to  prevent  surprise,  by 
raising  points  here  in  relation  to  testimony  not  raised  in  the  court 
below.  It  may  very  well  occw,  that  in  the  haste  of  executing 
a  commission,  or  an  order  to  take  testimony,  objections  to  por- 
tions of  it  may  be  taken^  which  afterwards,  on  consideration, 
will  be  abandoned;  or,  as  is  frequently  the  case^  evidence  is 
taken  without  objection,  which  afterwards  is  considered  inad- 
missible, thus  showing  that  the  taking,  or  omitting  to  take  ob- 
jection before  the  commissioneir^  is  not  a  sure  guide  by  which 
to  know  the  points  in  relation  to  it^  raised  in  the  court  below. 
This  case  illustrates  this  position : 

l%e  decree  says,  "it  appears  from  the  proofs,  that  the  peti- 
tioners, the  present  appellants,  were  at  one  time  creditors," 
&c.y  whereby,  it  appears,  the  Chancellor  did  act  upon  the 
testimony  of  Gwynriy  as  there  was  no  other  such  proof  in  the 
cause. 

In  this  way,  objections  suggested  at  the  execution  of  the 
commission,  and  afterwards  practically  abandoned  at  the  hear- 
ing, might  be  again  relied  upon  in  this  court,  in  obvious  viola- 
tion of  the  design  of  the  law. 

The  return  by  an  officer,  before  whom  depositions  are  taken, 
by  consent  or  by  order  of  court,  that  objections  were  fumisbed 
to  him  to  be  filed  in  the  cause,  is  not  "filing  exceptions  in  the 
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court  of  chancery,  in  compliance  with  the  act  of  1832,  ch. 
302." 

It  has  been  urged  that  here,  by  the  terms  of  the  order,  '^all 
legal  exceptions"  are  expressly  reserved.  This  is  not  tenable 
ground. 

The  order,  with  tins  reservaticm,  is  passed  ex  parte y  and  as 
matter  of  course,  on  a  proper  application;  and  according  to  the 
English  practice,  and  the  former  practice  in  Man/land^  all 
objections  were  open  at  the  hearing,  and  then  was  the  proper 
time  for  making  them,  the  exceptions  being  reserved,  to  be  dien 
considered.     2  Ves,  ^  Bea.y  401,  Murray  and  ShadweU. 

If  the  order  was  absolute,  to  allow  the  defendant  to  be  a  wit- 
ness, it  might  conclude  the  adverse  party,  but  with  the  reservar 
tion,  the  evidence  of  a  defendant  thus  taken,  came  before  the 
court  subject  to  all  objections  at  die  hearing  bek)w,  or  if  not 
urged  there,  the  objections  might  be  stated  in  this  court  after 
appeal,  as  is  now  claimed.  But  this  is  exactly  what  the  act 
of  1832,  intended  to  prevent,  by  denying  to  this  court  the  au- 
thority to  notice  any  such  objection,  unless  the  reccn-d  makes  it 
appear,  that  ^^exceptions''  were  filed,  not  before  the  commis- 
sioner, but  ^'in  the  Court  of  chancery." 

In  10  6?.  ^  /.,  414,  Jones  and  Hardesty^  one  witness  had 
been  examined,  widiout  any  notice  to  die  adverse  party,  and 
another  witness  was  a  defendant  in  the  cause,  who  had  been 
examined  under  the  commission,  without  any  previous  order; 
yet  the  court  was  prohibited  from  noticing  these  objections, 
which,  but  for  the  act  of  1832,  would  have  been  conclusive. 

William  Owynn^s  testimony,  then,  being  in  the  case,  does  it 
prove  a  compliance  with  the  terms  of  the  deed?  It  leaves  no 
doubt  of  the  fact,  that  at  one  time,  the  claims  of  the  appellant 
were  authenticated,  as  the  deed  required;  but  the  certificates 
signed  by  Warren  Sc  Woody  were,  at  a  subsequent  period, 
surrendered  on  an  agreement,  to  receive  in  lieu  thereof  the 
certificate  and  promise  of  Warren  alone,  the  claimants  ^^con- 
senting to  make  no  claim  on  Wm.  Woody  personally,  but  on 
the  express  condition,  diey  should  still  hold  their  claim  and 
lien,  under  the  mortgage  to  the  trustees."  Now  it  has  befen 
conceded,  that  a  strict  comi^ance  with  such  a  condition,  must 
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be  pmved  by  a  party  claiming  under  it.  There  is,  however, 
no  rule  which  authorises  a  court  of  equity,  to  add  other  or 
more  rigid  restrictions  than  those  contcdned  in  the  contract. 

As  in  all  other  cases,  the  object  and  intent  of  the  parties,  as 
expressed  in  the  instrument,  should  be  ascertained,  and  such 
an  interpretation  given  to  the  whole  and  each  part  as  will  best 
effect  that  intention. 

The  condition  was  ai^)arelitly  introduced  to  protect  others 
having  an  interest  in  the  integrity  of  the  fund,  against  claims 
not  pmperly  chaigeable  against  it.  As  Warren  Sf  Wood  being 
partners,  had  authority,  each,  to  tise  the  names  of  both,  it  may 
be  difficult  to  discover  how  that  protection  was  increased,  by 
requiring  either  to  Subscribe  ''in  the  name  of  both,"  rather 
than  for  himself  alone.  It  is  sufficient,  however,  that  it  does 
{dainly  and  clearly  so  require,  and  when  the  claim  was  authen- 
ticated by  the  required  signature,  the  claimant  had  an  imme- 
dktte  and  positive  right,  as  a  cestm  que  trust  under  the  deed. 

If  afterwards  the  acknowledgment  had  been  destroyed  by 
accident,  would  it  destroy  the  pre-existing  right?  If  even  lost 
by  the  claimant's  n^igence,  could  that  fact  put  an  end  to  such 
right?  Certainly  not,  while  it  was  admitted,  either  that  he 
had  before  the  deed,  or  afterwards,  procured  the  acknowledg- 
ment as  required. 

It  is  not  said  the  acknowledgment  must  be  preserved,  and 
be  at  all  times  ready  to  be  produced  with  the  claim;  there  b 
nothing  in  the  object  or  meaning  of  the  parties  that  requires 
an  interpretation,  such  as  these  additional  terms  would  give  to 
their  contract;  and  therefore,  it  is  not  requisite  to  prove  any  such 
additional  fact. 

It  only  remains  then  to  be  seen,  whether  the  appellants  have 
surrendered  their  rights,  under  the  deed,  by  the  surrender  of 
the  certificates  of  Warren  and  Woody  and  by  receiving  the 
individual  notes  of  Warren,  with  the  express  condition,  that 
they  should  not  thereby  lose  their  claim  and  lien  under  the 
deed.  None  of  the  cases  refeired  to  on  this  branch  of  the  case, 
are  precisely  similar  in  principle  to  this. 

The  debt  was  here  due,  originally,  from  Warren  and  Wood, 
They  executed  the  deed  of  trust  to  the  appellees,  as  trustees 
35        v.3 
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for  their  creditors,  of  the  very  property,  for  the  improvement 
and  increased  valuQ  of  which,  they  became  debtors  to  the  ap^ 
pellants,  and  which,  it  appears  by  the  recital  in  the  deed,  was 
at  the  commencement  of  the  enterprise  agreed  to  be  conveyed 
to  the  trustees  for  the  purposes  mentioned.  The  property 
thereby,  became  legally  and  equitably  bound  for  the  payment 
of  these  claims,  and  the  trustees  could  be  compelled  so  to 
apply  it.  They  had  voluntarily  assumed  the  liability,  in  res- 
pect to  this  property  which  had  previously  attached  to  Warren 
and  Wood.  When  the  joint  notes,  or  acknowledgment  of  Ww- 
ren  and  Wood  were  passed  to  the  appellanta,  does  not  appear; 
nor  is  it,  perhaps,  at  all  important. 

In  fact,  the  original  agreement,  as  recited  in  the  deed,  would 
seem  to  indicate,  that  the  property  in  the  hand  of  the  trustees 
was  to  be  regarded  as  the  primary  and  principal  fund. 

It  is  said  to  have  been  pledged  as  the  consideration  for  the 
subscriptions,  and,  of  course,  before  the  claims  of  the  appellants 
arose;  and  the  deed  was  the  execution  of  that  pledge.  The 
acknowledgments  were  not  required  to  be  in  terms  which  should 
make  Warren  and  Wood  personally  liable,  it  was  to  be  an 
evidence  of  debt  against  the  trustees;  against  the  fund.  In 
this  view  of  the  case,  the  trustees  representing  the  fund  might 
well  be  considered  as  principals. 

But  it  is  not  necessary  to  put  the  case  on  that  ground.  The 
authorities  referred  to,  are  sufficient  to  sustain  the  proposition, 
that  where  a  creditor  has  a  lien  on  a  specific  fund,  an  agree- 
ment ^^to  make  no  claim"  against  one  of  two  principals  in  the 
debt,  ^^on  the  express  condition,  that  he  shall  retain  the  lien, 
will  not  defeat  his  remedy  against  the  fund." 

There  has  been  no  such  long  continued  silence,  or  laches, 
as  to  amount  to  presumptive  payment.  The  facts  in  the  case 
account  for  the  delay;  and  show  repeated  efforts  to  enforce  the 
claim. 

The  only  other  ground  on  which  the  appellees  claim  that 
the  remedy  has  been  lost,  to  wit,  the  order  dismissing  the  bill 
filed  by  the  appellees,  cannot  be  sustained. 

The  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rule 
further  to  proceed  in  ibe  cause,  and  in  such  cases  it  is  not  ne- 
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ceasary  to  qualify  the  order  by  8a3riiig,  that  it  shall  be  without 
prejudice  to  the  rights  of  complainants.  See  Sto.  Eq,  PL 
611.  See  793.     1  Barbour's  Ch.  Pr.  246.    2  lb.,  200. 

The  court  will  sign  a  decree  reversing  the  decree  of  the 
Chancellor  and  remanding  the  cause^  to  be  proceeded  on  in  the 
Chancery  court  according  to  the  principles  herein  declared. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 


CoLMORE  Beanes  VS.  Samuel  HAMILTON. — December  18A5. 

The  plea  of  limitationa,  to  a  scire  faeias  to  reriTe  a  judgment,  ought  to 
state  the  time  when  the  judgment  was  rendered,  otherwise  it  is  defective 
on  special  demurrer. 

Appeal  from  Prince  Cfeorge's  county  court. 

On  the  3rd  October  1842,  Samuel  Hamilton  sued  out  a 
writ  of  scire  faciasy  to  revive  a  judgment  recovered  by  him 
against  the  appellant,  at  April  term  1828.  The  defendant 
appeared,  and  after  oyer  of  the  writ,  pleaded  nul  iiel  record, 
and  limitations,  in  which  latter  plea  it  was  alleged,  ^^that  the 
judgment,  aforesaid,  in  the  writ  of  scire  faciei,  aforesaid  men- 
tioned, was  had  and  recovered  against  him,  the  said  defendant, 
on  the  —  day  of ,  and  not  after;"  and  "that,'*  &c. 

The  plaintiff  replied  there  was  such  a  record,  and  demurred 
specially  to  the  second  plea,  on  which  issues  in  law  were  joined. 
The  county  court,  on  production  of  the  record,  found  the  first 
issue  for  for  the  plaintiff,  and  also  sustained  the  demurrer,  and 
rendered  judgment  oifiai. 

The  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Spence,  Maorudbr  and  Martin,  J. 

By  0   C.  Magrudbr  for  the  appellant,  and 

By  W.  H.  Tuck  and  J.  Johnson  for  the  appellee. 
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DoRSEY,  J.,  delivered  the  opinion  of  this  court. 

The  ground  of  the  special  demurrer,  filed  in  this  case  to  the 
appellants  plea  of  limitations^  is,  that  blanks  were  left  in  the 
plea,  in  its  allegation  of  the  time  when  the  judgment  was  ren- 
dered, on  which  the  scire  facias^  in  the  case  before  us,  had 
issued.  The  all^ation,  in  which  the  blanks  are  left,  forms  a 
customary  part  of  such  a  plea,  and  cannot  be  regarded  as  a 
wholly  immaterial  part  of  it.  It  is  repugnant  to  nothing  which 
precedes  or  succeeds  it ;  and  is  an  appropriate  allegation  in 
connection  with  the  judgment  to  which  it  relates.  The  omis- 
sion to  fill  up  the  blanks  in  question,  we  therefore  think, 
formed  a  fit  subject  for  a  special  demurrer. 

JUDGMENT   AFFIRMED. 


T.  T.  Somervell  vs.  S.  H.  Somervell. — DeccTnber  1845. 

An  executor  who  bad  paid  specific  legatees,  discovering  a  deficiency  of 
assets  to  pay  creditors,  and  a  consequent  overpayment  to  legatees,  cannot 
maintain  an  action  at  law  to  recover  back  such  overpayment  from  a  par- 
ticular legatee.  A  court  of  law  cannot  take  into  consideration,  as  a  court 
of  equity  would  do,  tbe  mode  in  whicb  the  funds  might  have  been  applied. 

Appeal  from  Calvert  county  court. 

This  was  an  action  of  asswmpsit  brought  by  the  appellant 
against  the  appellee^  and  the  whole  cause  is  sufficiently  stated 
in  the  opinion  of  this  court.     The  plaintiff  below  appealed. 

The  cause  was  argued  before  ArcheR;  C.  J.,  Spence, 
Magruder  and  Martin,  J. 

By  Boyle,  D.  A.  G.,  for  the  appellant,  and 
By  Randall  and  N.  Brewer  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

Action  of  asswmpsit  in  Calvert  county  court.  The  decla- 
ration contained,  a  count  for  work  and  labor;  the  common 
money  counts;  a  count  on  an  account  stated;  and  a  special 
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county  which  chaiged^  that  the  plaintiff^  as  executor  of  John 
Somervelly  had  paid  over  to  the  defendant^  as  one  of  the  spe- 
cific legatees  of  his  testator,  her  specific  legacy,  valued  at 
$293.20.  That  as  such  executor  he  had  overpaid  the  estate,  by 
reason  whereof  the  defendant  became  liable  to  contribute  and 
pay  the  plaintiff  $69.31,  so  overpaid. 

To  this  declaration  the  defendant  pleaded  non  assumpsit y 
and  the  statute  of  limitations. 

The  plaintifi*,  at  the  trial,  offered  in  evidence  the  will  of  his 
testator;  the  inventories;  his  second  administration  account, 
shewing  an  overpayment  of  $1991.91;  and  various  receipts 
from  the  specific  legatees,  and  among  them,  the  defendant's, 
and  there  rested  his  case. 

"The  defendant,  by  her  counsel,  prayed  the  court  to 
instruct  the  jury,  that  from  the  declaration  and  pleading,  and 
evidence  in  the  cause,  the  plaintiff  cannot  recover :  1st.  Be- 
cause this  court  has  not  fuU  jurisdiction  over  the  subject  mat- 
ter thereof.  2nd.  Because  the  remedy  of  the  plaintiff,  (if  any 
he  have,)  is  in  a  court  of  equity,  where  alone,  all  the  parties 
can  be  brought  before  the  court,  and  full  justice  done  to  all 
interested,  by  a  final  decree,  in  the  premises;  of  which  opinion 
was  the  court,  and  so  instructed  the  jury." 

The  only  question  presented  in  this  case  for  our  revision, 
and  the  only  one  which  we  intend  to  decide,  is,  whether  the 
county  court,  as  a  court  of  law,  had  jurisdiction  ? 

This  was  an  action  at  law,  to  recover  back  a  part  of  a  spe- 
cific l^acy,  which,  as  executor,  the  jdaintiff  had,  by  reason  of 
a  deficiency  of  assets  to  pay  in  full  creditors  and  legatees,  over- 
paid to  the  defendant. 

In  the  case  of  Johnson  vs.  Johnson j  3  Bos.  ^  Pvl.y  169, 
Lord  Alvanleyy  Ch.  /.,  says,  "if  an  executor,  thinking  he 
he  has  settled  the  affairs  of  his  testator,  pay  the  legacies,  I  have 
no  diflSculty  in  8a}ring,  that  a  court  of  common  law  would  not 
entertain  an  action  for  money  had  and  received,  against  a 
legatee,  since  such  a  court  cannot  take  into  consideration,  as  a 
court  of  equity  would  do,  the  mode  in  which  the  funds  might 
have  been  applied."  In  Doe  on  demise  of  Lord  Saye  and 
Sek  vs.  Gutfy  3  East.  /?.,  123,  Lord  EUenborough,  Ch.  /., 
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said :  ^^  But  it  never  could  be  doubted^  but  that  at  law  Uie 
interest  in  any  specific  thing  bequeathed,  vests  in  the  l^atee 
upon  the  assent  of  the  executor.  If  it  should  afterwards 
appear  that  there  is  a  deficiency  of  assets  to  pay  creditors^  the 
court  of  chancery  will  interfere,  and  make  the  legatee  refund, 
in  the  proportion  required." 

Mr.  Justice  Story  in  his  CommetUcary  on  Equity y  page  507, 
sec,  634,  in  commenting  on  the  jurisdiction  of  courts  of  equity, 
in  cases  of  administration  and  settlement  of  estates,  uses  this 
language:  ^^But  the  fact  of  its  being  a  constructive  trust,  is 
not  the  sole  groiind  of  jurisdiction.  Other  auxiliary  grounds 
also  exist;  such  as  the  necessity  of  taking  accounts,  and  com- 
pelling a  discovery;  and  the  consideration,  that  the  remedy  at 
law,  when  it  exists,  is  not  plain,  adequate,  and  complete." 

We  think,  therefore,  both  upon  principle  and  authority, 
there  was  no  error  in  the  judgment  of  the  county  court. 

JUDGMENT  AFFIRMED. 


Joseph  Isaac  vs.  Ruth  Williams. — December  1845. 

In  an  action  of  replerin  for  negroes,  upon  the  plea  of  property  in  the  plaio- 
tiff,  it  appeared,  in  the  proof  of  the  plaintiff,  that  the  defendant  had  paid  him 
the  sum  of  twenty-five  cents  for  hire,  on  seyeral  occasions,  for  one  of  the 
negroes,  and  declared  she  would  do  so  as  long  as  the  plaintiff  would  suflfer 
her  to  keep  possession,  and  admitted  she  had  received  clothing  from  the 
plaintiff,  for  the  children,  which  he  had  porchased,  in  her  presence, 
for  them ;  that  the  defendant  had  enquired  of  the  plaintiff,  whether  ho 
would  agree  to  sell  the  negroes,  and  the  plaintiff  refused  to  sell  them. 
The  plaintiff  also  offered  proof  of  an  agreement  between  him  and  the 
defendant,  that  the  plaintiff  was  to  clothe  the  children,  and  the  defen- 
dant to  pay  hire  for  them,  until  the  plaintiff  thought  proper  to  take 
the  mother  and  children  home.  The  defendant  proved,  that  the  slaves 
were  bom  in  her  possession,  and  so  continued  up  to  the  institution  of 
this  action ;  that  the  plaintiff  married  her  daughter ;  that  when  he  de- 
manded possession  of  the  negroes,  before  he  brought  his  action,  he  re- 
fused to  state  how  he  claimed  them ;  the  defendant  stated  to  the  plaintiff 
how  she  had  given  them  to  her  daughter,  conditionally,  to  which  he  made 
no  reply. 
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Held,  there  were  facts  in  the  proof  from  which  the  jury  might  infer,  that 
the  plaintiff  had  acquired  title  to  the  negroes,  otherwise  than  by  gift ;  that 
if  the  jury  found  his  claim  to  be  in  pursuance  of  a  gift  from  his  mother- 
in-law,  an  express  delirery  and  transfer  of  the  use  and  possession  was 
indispensable  under  the  act  of  1763,  ch.  13. 

If  the  plaintiff's  title  did  not  flow  from  a  gift,  then  evidence  of  a  witness 
who  saw  the  delirery,  was  not  necessary ;  the  delifeiy,  like  other  facts, 
may  be  proved  bj  inferential  testimony, 

In  a  controversy  between  two  parties,  one  claiming  certain  negroes  as  pur- 
chased  from  the  other,  the  proof  on  one  side  consisting  of  facts  from  which 
a  sale  might  be  inferred — the  other  resisting  the  claim,  as  owner,  who  only 
designed  to  make  a  conditional  gift, — the  admissions  of  the  latter,  fVodi 
which  a  sale  might  be  inferred,  will  not  estop  her  from  showing  the  true 
nature  and  character  of  her  right. 

Where  the  whole  proof  in  a  cause  was  oral,  and  the  jury,  in  its  considera- 
tion, might  infer  title  either  in  the  plaintiff  or  defendant,  as  they  should 
happen  to  make  inferences  from  the  proof,  it  is  error  in  the  county  court 
to  consider  the  proof  as  establishing  only  one  view  of  the  cause,  and  in- 
struct the  jury,  absolutely,  upon  that  hypothesis.  Such  a  course  decides 
the  matter  in  controversy,  which  could  alone,  from  the  evidence,  be  de- 
termined by  the  jury. 

Appeal  from  Prince  Oecrge^s  county  court. 

This  was  an  action  of  replevin  instituted  on  the  23rd  March 
1841  ^  by  the  appellant  against  the  appellee^  for  a  negro  woman 
named  Harriet ,  and  her  four  children^  Wctshingtoriy  Mary^ 
Jos^h  and  John, 

The  defendant  pleaded  non  cepity  and  property  in  herself, 
and  property  in  another,  and  not  in  the  plaintiff.     The  plain 
tiff  joined  issue  on  the  first  plea  and  replied  property  in  himself, 
on  which  issue  was  also  joined. 

The  jury  found  a  verdict  for  the  defendant  on  all  the  issues. 

At  the  trial  of  this  cause,  the  plaintiff,  to  maintain  the  issues 
on  his  part  joined,  proved,  that  in  1835,  the  witness  being  at  the 
house  of  the  plaintiff,  the  defendant  came  there,  and  in  the  pre- 
sence of  the  witness,  paid  to  the  jdaintiff  twenty-five  cents,  for 
one  year's  hire  of  negro  Harriet,  one  of  the  negroes  replevied 
in  this  case,  and  at  the  same  time  called  on  this  witness  to 
notice  the  payment  of  said  hire.  That  this  witness  asked  the 
defendant,  if  she  paid  the  plaintiff  hire  for  said  negro  Harriet9 
When  the  defendant  said,  that  she  had  always  paid  hire  for 
said  negro,  and  that  she  would  continue  to  do  so  as  long  as  the 
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plaintiff  would  suffer  her  to  keep  possession  of  said  negro,  or  so 
long  as  she,  the  said  defendant,  thought  proper  to  hire  said  n^ro. 
The  plaintiff  further  proved,  by  the  same  witness,  that  in  1841 , 
he,  at  the  request  of  the  jdaintiff,  went  with  him  to  the  house 
of  the  defendant  to  demand  the  delivery  of  the  n^oes  sued 
for  in  this  case;  and  that  on  that  occasion  the  defendant  said, 
that  she  had  paid  hire  in  the  presence  of  Richard  Isaac ^  Anne 
Isaac )  JV.  JV.  Holly  and  this  witness;  and  that  the  defendant, 
at  the  same  time,  stated,  that  she  had  received,  from  the  plain- 
tiff, clothing  for  the  children  of  Harriet ,  the  other  negroes 
mentioned  in  this  suit.  This  witness  further  proved,  that  when, 
in  1841,  the  plaintiff  demanded  said  negroes  of  the  defendant, 
she  said,  that  she  had  never  designed  the  children  of  Harriet 
for  the  plaintiff;  that  she  wanted  said  negroes  to  pay  her  debts, 
and  that  after  her  debts  were  paiil,  and  after  her  death,  they 
could  be  divided  amongst  her  heirs  at  law:  when  the  plaintiff 
said,  that  he  could  dispose  of  his  own  servants.  The  plaintiff 
further  proved,  by  another  witness,  that  in  the  winter  after  the 
death  of  Mrs.  Isaac,  the  wife  of  the^  plaintiff,  and  one  of  the 
daughters  of  the  defendant,  who  died  in  die  fall  of  1834,  she 
was  in  the  house  of  the  plaintiff,  when  the  defendant  being 
present,  asked  the  plaintiff  if  he  would  agree  to  sell  negro 
Harriet y  and  her  children,  the  negroes  mentioned  in  this  suit; 
that  Harriet  had  selected  a  Mr.  Hyatt  for  her  master,  if  the 
plaintiff  would  agree  to  sell  them;  that  the  plaintiff  asked  the 
defendant,  if  she  did  not  recollect  a  promise  he  had  made  his 
wife,  the  daughter  of  the  defendant,  on  her  death  bed?  that 
the  defendant  said  yes,  but  that  promises  to  dead  people  were 
nothing;  tliat  the  plaintiff  said  they  were  something  to  him, 
and  that  he  would  not  sell  them,  but  that  he  would  take  said 
negroes  home;  that  the  defendant  then  said  that  n^o  Harriet 
would  not  be  satisfied  at  the  plaintiff's,  that  his  rules  were  too 
severe  for  her;  that  the  defendant  then  asked  the  plaintiff  to 
permit  her  to  keep  possession  of  said  negroes  as  long  as  she 
lived,  or  until  the  plaintiff  wanted  them,  that  she,  the  said 
defendant,  would  take  good  care  of  said  Harriet ,  and  her  chil- 
dren, for  the  plaintiff 's  daughters  The  plaintiff  further  proved, 
by  this  witness,  that  the  promise  referred  to,  as  having  been 
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made  by  the  plaintiff  to  his  wife  on  her  death  bed;  was^  that 
he^  the  plaintiff,  would  give  said  negroes  to  his  daughters. 
He  further  proved ,  by  this  witness,  that  at  the  time  the  defen- 
dant asked  the  plaintiff  if  he  would  sell  said  negroes,  the  de- 
fendant stated,  as  the  reason  why  she  desired  the  plaintiff  to 
sell  them,  that  the  money  put  at  interest  would  be  better  for 
the  plaintiff's  children.  He  further  proved,  by  this  witness, 
that  in  frequent  conversations,  held  with  the  defendant,  she 
always  heard  the  defendant  call  the  n^oes,  PoUy^s  negroes, 
that  is,  the  negroes  of  the  plaintiff's  wife.  The  plaintiff,  fur- 
ther to  maintain  the  issues  on  his  part  joined,  proved,  by  another 
witness,  that  in  1838,  1839,  or  in  1840,  the  witness  being  a 
merchant,  the  plaintiff  and  defendant  were  present  at  his  store 
when  the  defendant  said  to  the  plaintiff,  that  it  was  time  those 
children  had  their  summer  clothes;  that  the  plaintiff  then  told 
the  witness  to  cut  off  the  clothing,  which  he  did;  this  clothing 
was  paid  for  by  the  plaintiff.  The  plaintiff  further  proved, 
by  another  witness,  that  in  1836,  he  was  present  at  the  plain- 
tiff 's  house  when  he  saw  the  defendant  pay  the  plaintiff  twenty- 
five  cents,  which  she  said  was  the  hire  for  n^o  Harriet,  for 
that  year;  that  W.  W.  Hall  was  present,  and  was  called  on  by 
the  defendant  to  witness  the  payment  of  said  hire.  He  also 
proved,  by  this  witness,  that  in  1836,  the  plaintiff  furnished 
clothing  for  the  children  of  Harriet.  That  the  defendant 
stated,  in  the  presence  of  this  witness,  that  there  was  an  agree- 
ment between  the  plaintiff  and  defendant,  by  which  the  plain- 
tiff was  to  clothe  the  children  of  Harriet,  and  that  the  defendant 
was  to  pay  hire  for  Harriet,  until  the  plaintiff  thought  proper 
to  take  said  Harriet  and  her  children  home.  The  plaintiff, 
further  to  maintain  the  issues  joined  on  his  part,  proved,  by 
another  witness,  that  in  1838,  the  defendant  came  to  the  plain- 
tiff's, and  asked  the  plaintiff,  whether  he  had  the  clothing  for 
Harrietts  children?  that  the  plaintiff  brought  the  cloth  out 
and  cut  it  off,  when  the  defendant  said,  the  plaintiff  had  not 
given  enough,  when  the  plaintiff  told  defendant  to  cut  it  off  j 
that  the  plaintiff  stated  to  the  defendant  that  he  should,  the 
next  year,  take  said  servants  home,  that  they  were  old  enough 
to  earn  their  clothes;  that  the  defendant  then  said,  that  Wash- 
36        v.3 
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ingtouy  one  of  the  children  of  Harriet,  was  becoming  useful 
to  her,  and  asked  the  plaintiff  to  let  him  stay  with  her?  the 
defendant  said;  that  Mary,  one  other  of  Harrietts  children^ 
should  be  put  out  near  her  mother^  who  could  attend  to  her; 
that  the  plaintiff  then  said;  that  he  could  hire  out  and  attend  to 
his  own  servants.  He  further  proved;  by  the  same  witness;  that 
in  the  latter  part  of  1838  or  1839;  the  defendant  being  again  af 
the  house  of  the  plaintiff;  held  twenty-five  cents  in  her  hand; 
that  this  witness  being  the  grand-son  of  the  defendant;  a^ed 
her  for  it;  that  the  defendant  turned  to  the  plaintiff  and  said; 
that  she  had  brought  it  to  pay  for  the  hire  of  Harriet,  and  paid 
it;  accordingly;  to  plaintiff.  He  further  proved;  by  the  same 
witness;  that  in  1840;  the  defendant  asked  the  jdaintiff;  if  he 
would  pay  the  doctor's  bill  {or  said  negroes?  that  the  jJaintiff 
said  nO;  that  such  was  not  the  contract;  that  the  defendant  said; 
that  she  knew  the  agreement  waS;  that  the  only  expense  to 
which  the  plaintiff  should  be  put;  was  the  clothing  of  the  chil^ 
dreU;  but  she  said;  that  she  was  not  able  to  pay  the  doctor's 
bill;  wh^i  the  plaintiff  said;  that  if  she  would  bring  the  bill  to 
Iiim;  he  would  get  the  doctor  to  separate  the  itemS;  and  would 
pay  them. 

The  defendant;  then;  to  maintain  the  issues  joined  on  her 
part;  proved;  by  a  competent  witness;  that  he  had  been  the 
family  j^jracian  of  the  defendant  for  thirty-ax  years;  that  shordy 
before  the  commencement  of  this  suit;  he  met  the  plaintiff  in 
the  road;  when  the  plaintiff  asked  witness  if  he  did  not  know' 
that  negro  Harriet  belonged  to  him;  when  witness  said  to  the 
plaintiff;  that  he  had  never  heard  any  such  thing;  that  he  had 
heard;  that  she  had  been  given;  conditionally;  by  the  defen> 
dant  to  the  wife  of  the  plaintiff;  provided  she  survived  the  de- 
fendant; that  the  plaintiff  said;  that  he  had  supposed  all  the 
world  knew  that  said  negroes  belonged  to  him;  that  he;  the 
witness;  asked  the  plaintiff  how  he  claimed  title  to  said  negroes? 
to  which  hC;  the  jdaintiff  made  no  reply;  but  said  that  he  could 
prove  that  he  had  always  received  hire  for  Harriet,  and  clothed 
her  children. 

The  plaintiff  then  proved,  by  this  witness,  that  at  a  subse- 
quent period  Ihc  plaintiff  asked  him  to  separate  the  items  oi 


Digitized  by 


Google 


OP  MARYLAND.  283 


Isiac  M.  Williams.— 1845. 


charge  in  his  bill  against  defendant,  for  his  attendance  on  said 
negroes,  which  (he  plaintiff  said  he  would  pay,  but  die  witness 
dedined  to  do  so,  unless  at  the  request  of  the  defendant,  who, 
upon  being  cmisulted,  refused  to  consent. 

The  defendant  further  proved,  by  another  witness,  that  n^ro 
Harriet  was  bom  in  the  possession  of  the  defendant,  and  con- 
tinued in  her  possession  up  to  the  commencement  of  this  suit. 
The  defendant  further  proved,  by  this  witness,  that  Mrs.  Isaac. 
the  wife  of  the  plaintiff,  died  in  1834.  The  defendant  further 
proved,  by  another  witness,  W.  W.  Hatty  that  he  went  to  the 
defendant's  house  on  the  day  the  plaintiff  went  there  to  demand 
said  negroes;  that  when  he  got  there,  the  plaintiff  and  Wm, 
Williams  were  there;  that  when  die  plaintiff  demanded  the 
Heroes,  he,  the  witness,  (being  the  grand-son  of  defendant,) 
tdd  plaintiff  that  he  diould  not  have  them  unless  he  took 
them  lawfully;  that  he,  the  witness,  asked  the  {daintiff  how  he 
claimed  the  negroes,  but  that  the  plaintiff  would  not  satisfy 
him;  that  the  defendant  stated  that  she  had  only  given  Harriet 
to  M*«.  Isaac f  the  daughter  of  defendant,  if  she  should  survive 
her,  the  defendant,  but  that  she  never  intended  Harrietts 
children  for  plaintiff,  or  his  wife,  defendant's  daughter.  The 
witness  does  not  recollect  whether  the  plaintiff  made  any 
rejrfy. 

The  plaintiff  then  proved,  by  a  competent  witness,  that  in 
1838, 1839,  or  1840,  Wm.  Holly  the  last  witness  for  defen- 
dant, told  this  witness,  that  he  had  just  come  from  his  grand- 
mother's, (the  defendant,)  and  that  he  had  told  his  grand- 
mother that  she  was  a  great  blockhead  to  raise  said  negro  chil- 
dren for  the  plaintiff. 

The  defendant  further  proved,  by  competent  testimony,  that 
when,  in  March  1841,  the  {daintiff  went,  with  a  witness,  to 
the  house  of  the  defendimt,  to  demand  of  her  the  said  negroes, 
the  defendant  told  the  plaintiff  he  should  not  have  them;  that 
she  wanted  them  to  pay  her  debts,  and  that  when  that  was 
a6com{dished,  he  the  {daintiff,  and  the  Hallsy  her  children  and 
grand-children,  should  have  them.  And  ^e,  the  defendant, 
further  proved,  by  another  competent  witness,  that  he,  the  wit- 
ness, went  to  the  h(Mise  of  the  defendant,  who  is  his  grand- 
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mother^  in  March  1841;  and  found  the  plaintiflT^  who  had  gone 
there^  with  a  witness^  to  demand  the  said  negroes;  that  the 
plaintiff  said  he  had  come  for  the  negroes^  and  would  have 
them;  when  the  witness^  who  was  irritated  at  plaintiff's  con- 
duct;  said  he  should  not  have  them^  unless  he  recovered  them 
by  law;  that  the  defendant  then  declared^  in  the  presence  of 
the  plaintiff;  that  she  had  never  intended  the  children  of  Har- 
riet for  the  plaintiff  or  his  wife^  in  any  event;  that  sliC;  the 
defendant;  had  given  Harriet ^  the  mother  of  the  other  negroes 
sued  for  in  this  action,  to  the  plaintiff's  wife,  who  died  in  1834; 
provided  that  she  survived  her,  the  defendant.  And  the  wit- 
ness, who  gave  this  evidence,  upon  being  interrogated;  said, 
that  he  had  no  recollection  that  the  plaintiff  made  any  answer 
to  this  remark  of  the  defendant. 

And  the  defendant  further  proved;  by  several  witnesses;  that 
she  is  now  nearly  or  quite  eighty  years  of  age;  and  has  little 
or  no  property,  except  the  n^oes  sued  for  in  this  action;  and 
that  she  has  a  daughter  living,  who  has  children,  and  several 
grand  children,  the  children  of  another  daughter  now  deceased. 

The  defendant  prayed  the  court  to  instruct  the  jury: — 

That  if  they  find,  from  the  evidence,  that  the  negro  Harriet, 
in  the  proceedings  mentioned,  was  verbally  given  by  the  de- 
fendant to  plaintiff's  wife  in  her  life  time,  but  that  there  was 
no  express  delivery  of  such  negro  to  the  plaintiff,  or  his  wife, 
in  pursuance  of  such  gift;  and  that  the  sole  use  and  possession 
of  such  negro,  was  not  transferred  to  the  plaintiff  or  liis  wife; 
that  then  the  supposed  gift  was  void,  and  the  verdict  of  the 
jury  must  be  for  the  defendant. 

The  plaintiff  objected  to  said  prayer,  and  on  his  part  prayed 
the  court  to  instruct  the  jury: — 

That  if  they  should  believe,  from  the  evidence,  that  at 
various  times,  from  1834  to  1840,  the  defendant  acknowledged 
the  title  to  said  n^oes  to  be  in  the  plaintiff,  and  that  the  de- 
fendant, during  that  period,  paid  hire  for  Harriet,  and  that 
the  children  of  Harriet  were  clothed  by  the  plaintiff,  by  agree- 
ment between  the  plaintiff  and  the  defendant.  The  defen- 
dant, at  the  time  she  paid  the  hire  and  received  the  clotheS; 
acknowledging  the  title  in  said  negroes  to  be  in  the  plaintiff; 
and  requested  the  plaintiff  to  sell  said  property;  that  then  such 
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payment  of  hire,  and  acknowledgment  of  title,  if  believed  by 
the  jury,  is  evidence  of  tide  in  the  plaintiff  to  the  negroes  in 
controversy. 

The  court  granted  die  prayer  of  the  defendant,  and  rejected 
the  prayer  of  the  plaintiff,  as  made; — ^but  granted  it  with  the 
following  modification: — 

But  if  the  jury  should  be  of  opinion,  that  the  admissions  of 
ownership  and  payment  of  hire  were  adopted  as  a  substitute 
for  the  delivery  of  possession,  that  these  admissions  aie  not 
ccmipetent  to  convey  title  to  the  property,  unless  accompanied 
with  previous  delivery. 

To  the  refusal  of  the  court  to  instruct  the  jury,  as  prayed  by 
the  plaintiff,  and  to  the  instructions  given  by  the  court  to  the 
jury,  the  plaintiff  excepted. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury: — 

That  the  question  to  be  decided  by  the  jury  in  this  case,  is, 
whether  the  plaintiff  in  this  action  has  title  to  the  property  in 
controversy;  and  that  if  they  should  believe,  from  the  evidence, 
that  the  defendant  has,  upon  all  occasions,  acknowledged  the 
title  of  said  negroes  to  be  in  the  plaintiff,  cuid  has  treated  the 
same  as  the  property  of  the  plaintiff,  then  that  said  plaintiff  is 
entitled  to  recover. 

The  court  rejected  this  prayer,  and  the  plaintiff  excepted. 

The  plaintiff,  then,  further  prayed  the  court  to  instruct  the 
jury:— 

That  if  the  jury  believe  the  evidence  offered  on  the  part  of 
the  plaintiff,  of  the  admission  and  declarations  of  the  defen- 
dant, relative  to  the  manner  or  terms  on  which  she  held  the 
Heroes  in  controversy,  that  she  paid  hire  for  one  of  them 
to  the  plaintiff,  and  held  the  same,  and  the  other  negroes  as 
the  slaves  of  jdaintiff,  always  admitting  them  to  be  the  negroes 
of  the  ]4aintiff,  as  stated  by  the  defendant.  Then  in  order  to 
maintain  the  issue  joined  on  his  part,  it  is  not  necessary  for  the 
plaintiff  to  prove,  by  a  witness,  present  at  the  time  of  the 
actual  delivery  of  these  negroes,  at  the  time  his  title  is  sup- 
posed to  commence;  but  the  delivery,  and  all  the  circumstances 
neceasary  to  prove  title  in  the  plaintiff,  may  be  inferred  from 
th«  proof  offered  in  this  cause,  as  above  stated,  if  the  same  be 
believed  by  the  jury. 
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The  court  refused  to  give  this  instruction^  as  it  was  prayed, 
but  granted  it  with  this  modification: — ^But  if  the  jury  should 
also  believe^  that  such  admissions  of  ownership  and  payment 
of  hire^  and  the  other  acts  mentioned  in  this  prayer  were 
adopted  as  a  substitute  for  the  delivery  of  possession,  thai  then 
such  admissions,  payment  of  hire,  and  other  acts,  are  not 
competent  to  convey  title  to  the  property,  unless  accompanied 
with  previous  delivery. 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  grant 
his  prayer,  and  to  the  instruction  given  by  the  court  to  the 

j«ry- 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury: — 
That  if  the  jury  should  beUeve,  from  the  evidence  in  this 
cause,  that  the  defendant  hired  the  n^roes  menticmed  in  this 
suit  from  the  plaintiff,  and  annually  paid  to  the  plaintiff  hire 
for  the  same  up  to  the  commencement  of  this  suit,  that  such 
hiring  by  the  defendant,  is  an  admission  of  title  in  the  plaintiff. 
The  court  refused  to  grant  this  instruction,  as  prayed,  but 
granted  it  with  this  modification: — That  such  hiring  and  pay- 
ment of  hire,  does  not  preclude  the  defendant  from  shewing, 
that  she  had  not  divested  herself  of  title,  according  to  tlie 
mode  pointed  out  by  law. 

The  plaintiff  excepted  to  such  refusal,  and  also  to  the  in- 
struction given  by  the  court. 

The  plaintiff  then  further  prayed  the  court  to  instruct  the 
jury- 
That  if  the  jury  should  believe,  from  the  evidence  in  this 
cause,  that  after  the  death  of  the  plaintiff's  wife,  the  defendant, 
bana^fick,  hired  said  n^oes  from  the  jdaintiff,  and  annually 
paid  him  hire  for  the  same,  down  to  the  commencement  of 
this  suit,  then  her  possession  was  the  possession  of  the  plaintiff. 
The  court,  (Stone,  C.  J.,  Key  and  C.  Dorsey,  A.  J.,) 
refused  this  prayer;  but  gave  the  instruction  with  this  modifi- 
cation:— That  such  possession  of  the  plaintiff  is  not  sudi  a  pos- 
session as  is  required  by  law  to  make  a  valid  parol  gift.     To 
which  refusal  of  the  court,  and  also  to  the  instruction  given  as 
aforesaid,  the  plaintiff  excepted. 
The  plaintiff  prosecuted  this  appeal. 
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The  cause  was  aigued  before  Archer^  C.  J.^  Dorset^ 
Spencb,  Magruder  and  Martin^  J. 

By  Alexander  for  the  appellant^  and 

C.  C.  Magrudee  and  J.  Johnson  for  the  appellees. 

Archer^  C.  J.^  delivered  the  opmion  of  this  court. 

The  court  below  seem  to  have  considered^  that  the  plaiDtiflf 
could  only,  from  the  evidence  adduced  in  the  cause,  sustain 
tiis  claim  to  the  slaves  in  controversy,  in  virtue  of  a  gift  made 
of  them  by  the  defendant,  and  that  to  support  such  a  claim 
thus  founded,  it  was  indispensable  for  him  to  show  an  express 
delivery  of  the  negroes  to  him  in  pursuance  of  the  gift,  and 
the  transfer  of  the  use  and  possession,  in  pursuance  of  the  act 
of  1763,  ch.  13. 

With  this  view  of  the  case  we  cannot  agree.  The  plaintiff, 
on  his  part,  had  offered  evid^ice  of  the  payment  of  liire;  that 
he  had  furnished  clothes  for  the  children  of  Harriet;  that  the 
defendant  had  acknowledged  his  right  to  the  negroes,  and  his 
power  to  sell  them.  These  were  all  facts  fmm  which  the  juiy 
may  have  inferred,  that  the  plaintiff  had  acquired  a  title  to  the 
negroes  in  controversy,  otherwise  than  by  a  gift. 

We  by  no  means  intend  to  intimate,  that  from  the  whole 
of  the  evidence  in  the  cause,  the  jury  were  bound  so  to  find, 
but  only  to  say,  that  from  the  facts  offered  by  the  plaintiff, 
which  have  been  referred  to,  the  jury  were  at  liberty  so  to  find. 

The  defendant,  on  her  part,  had  offered  evidence  from  which 
the  jury  might  find  a  parol  gift  of  the  negroes  to  the  plaintiff's 
wife;  and  on  the  hypothesis  of  the  existence  of  such  a  gift,  to 
make  it  valid  by  a  true  construction  of  the  act  of  Assembly, 
the  jury  must  have  found  that  there  was  an  express  deUvery  of 
the  negroes,  and  the  trander  of  the  use  and  possession  of  the 
negroes  from  the  defendant  to  the  plaintiff.  But  evidence  of 
a  witness  who  saw  the  delivery,  was  not  necessary.  The  de- 
livery, like  other  facls,  may  be  proved  by  inferential  testimony. 
The  above  remarks  present  our  views  of  the  law  of  the  case, 
and  it  will  be  only  necessary  to  apply  these  principles  to  the 
prayers  and  instructions  acted  upon  and  given  by  the  court 
below. 
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There  was  evidence  to  support  the  prayer  offered  on  the  part 
of  the  defendant^  and  it  contains  a  true  exposition  of  the  laW; 
on  the  supposition,  that  the  claim  of  the  plaintiff  rests  on  a 
parol  gift  of  the  subject  in  controversy. 

The  plaintiff's  first  prayer  should  have  been  granted  without 
modification,  as  we  have  seen  that  the  facts  therein  stated 
furnished  evidence  of  title  in  the  plaintiff. 

This  prayer,  as  modified^  ought  not  to  have  been  given  as 
an  instruction  to  the  jury.  There  was  no  evidence  that  the 
facts  therein  stated  were  adopted  as  a  substitute  for  the  delivery 
of  possession.  The  court  might  have  instructed  the  jury,  if 
they  found  that  the  plaintiff's  claim  was  founded  on  a  parol 
gift  of  the  negroes,  that  then  the  facts  inserted  in  the  plaintiff's 
first  prayer  did  not  conduce  to  show  tide  in  the  plaintiff;^  unless 
they  should  infer,  from  such  facts,  that  there  had  been  a  de- 
liveiy  of  the  negroes.  This,  however,  they  did  not  do,  and  the 
modified  instruction  they  did  give,  being  obnoxious  to  the 
objection  above  adverted  to,  we  think  was  erroneous. 

The  court  righdy  rejected  the  second  prayer  of  the  plaintiff, 
which  excludes,  altogether,  the  evidence  offered  on  the  part  of 
the  defendant,  and  the  inferences  the  jury  might  lawfully 
deduce  from  such  evidence .  We  cannot  agree  with  the  counsel 
for  the  appellant,  that  the  acknowledgments  adverted  to  in  the 
prayer,  estopped  the  defendant  from  relying  on  her  defence. 
We  have  not  considered  the  doctrine  of  estoppel,  as  existing 
between  landlord  and  tenant,  as  at  all  applicable  to  such  a 
case.  No  authority  has  been  cited  which  conduces  to  such  a 
conclusion. 

Prom  the  remarks  heretofore  made,  it  follows,  that  the  court 
were  in  error  in  refusing  to  grant  the  plaintiff's  third  prayer. 
Delivery  may  be  inferred  from  facts  and  circiunstances,  and  the 
facts  and  circumstances  detailed  in  the  prayer  were  such,  that 
the  jury  were  at  liberty  to  draw  the  inferences  claimed  to  be 
deducible  from  them. 

For  the  reasons  above  stated,  tlie  court  were  in  error  in 
granting  the  prayer  as  modified. 

There  was  no  evidence  in  the  cause,  that  all  the  negroes 
were  hired.  The  evidence  on  this  subject  only  applies  to 
Harriet.     For  this  reason  the  fourth  prayer  was  rightly  rejected 
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by  the  court,  and  the  granting  it  with  the  modification,  was, 
for  the  same  reason,  erroneous. 

This  instruction,  as  prayed,  if  it  had  been  confined  to  negro 
Harriet y  would  have  been  right,  and  so,  also,  would  the  in- 
struction, as  modified;  for  although  she  diould  have  been  found 
to  have  admitted  the  {Jaintiff 's  right,  she  was  not,  on  that 
account,  debarred  from  showing  that  the  plaintiff  had  no  title. 

The  fifth  prayer  of  the  plaintiff  is  Uable  to  the  same  objec- 
tion as  the  fourth;  and  the  court  w^e  right  in  rejecting  it,  for 
another  reason:  whether  the  possession  of  tl\e  defendant  was 
the  possession  of  the  plaintiff,  depended  on  the  enquiry,  whether 
the  plaintiff's  title  was  derived  aliunde ^  the  gift;  if  it  was 
derived  from  the  gift,  then  the  defendant's  possession  would 
not  be  the  {daintiff 's,  under  the  circumstances  assumed^  unless 
the  jury  should  find,  that  the  gift  was  accompaxued  with  the 
delivery  of  possession. 

The  court,  we  think,  were  in  enor  in  granting  the  prayer 
as  modified  by  them,  because,  by  granting  it,  the  court  decided 
the  matter  in  controversy  between  the  parties^  which  could 
alone,  from  the  evidence,  be  determined  by  the  jury. 

JUDGflfENT  RBVfiRSED  AND  PROCEDENDO  AWARDED. 


Christian  Sheppard,  et  al.,  vs.  The  State,  use  op 
Daniel  Weisel,  Attorney  for  Claimants. — Decem- 
ber 18i5. 

A  party  for  whom  a  sum  of  moamj  'm  lovied  by  tJu)  eonnaisgioiien  of  a 

coanty,  has  a  remedy  upon  the  collector'a  bond  for  hi*  payment.    Hia 

rights  are  within  the  very  terms  of  the  bond. 
The  ooilectof's  bond  is  also  answerable  to  a  party  for  whom  money  is  levied, 

who  has  given  up  to  the  collector  the  order  of  the  commissioners  on  him, 

and  received  in  lieu  thereof,  his  due  bill. 
Where  such  a  party  has  assigned  away  only  a  portion  of  his  claim  to  another, 

or  portions  of  it  to  several,  who,  also»  obtsined  the  eollector*s  due  hXI,  the 

bond  is  not  answerable  to  such  assignees ;  otherwise  it  would  sanction  a 

principle  most  burthensome  to  the  securities. 
Neither  is  the  collector's  bond  responsible,  where  a  bill  of  exchange,  or  order, 

drawn  by  the  assignee  of  a  ctairaant,  under  the  lew,  was  accepted  by  the 

37        v.3 
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collector,  unless  such  acceptance  were  produced  at  the  trial,  to  show  it  was 
not  outstanding  in  the  hands  of  third  parties. 
An  accepted  bill,  unless  drawn  on  a  particular  fund,  does  not  operate  to 
invest  the  payee  with  the  character  of  an  assignee  of  the  fund. 

Appeal  from  Washington  county  court. 

This  was  an  action  of  ckbt^  brought  on  the  19th  November 
1843;  on  the  bond  of  the  appellant  and  others,  dated  16th  May 
1840;  conditioned  for  the  performance  of  the  ofiice  of  collector 
of  Washington  county,  and  the  several  duties  required  of  him 
by  law. 

The  plaintiff  filed  a  list  of  claims  and  statement  of  facts, 
viz: 
List  of  claims  against  Christian  Sheppardy  late  Collector  of 

Taxes  of   Washington  county,  in  the  hands  of  Daniel 

Weiself  as  attorney  for  Collection^  viz: 

1 . — O.  H.  Williams^  order  in  favor  of  Geo. 

Updegraffy  for  one  day's  attendance, 

as  a  witness,  to  the  grand  jury,  at 

November  term  1840,  of  Washir^ton 

county  court,        -  .        .        -  $1  00 

2. — C,  Shq)pard^s  due  bill  to  6?.  Bretoer, 

of  12th  Jan'y  1842,  for  -        -        -  11  43 

3. — C  Sheppard^s  due  bill  to  /.  Snider^ 

of  6th  June  1842,  with  interest  from 

28th  Dec'r  1S41,  for       -  -  23  00 

4. — John  T.  Mason^s  order  on  C  Shep- 

pardy  as  collector  of  the  taxes,  in 

favor  of  A.  Armstrongy  dated  Dec'r 

17th  1840,  and  accepted  same  day, 

by  C.  Sheppardy  for       -  -  $106  36 

Cr.  paid  Oct'r  13th,  1842,  -        -       18  81 

87  64 

For  use  of  6feo.  Fechtigy  exc'r  of 
M,  Hammond. 
6.— O.  H.  WiUiams'  order  on  C.  Shep- 
pardy as  late  collector  for  Washington 

county,  dated  9th  Oct'r  1841,  in  favor 

of  John  Carry  and  accepted  same  day 

by  C.  Shqppardy  late  collector,  the 


"> 
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same  to  be  charged  to  OenH  Wil- 
liams^ account^  for  monies  received, 
as  collector,  for  him,  for         -  -  $166  00 

Cr.Dec'r  30th,  1841,        -  -        8  76 


For  use  of  D.  Weisel,  attorney  for 
Lot  Enaey  ^  Co. 
6. — Accomit  of  Robert  CatroHy  agsunst  C. 
Sheppard)  for  bal.  on  tax  book  for 

1840, 213  76 

Cr.  in  judgment  already  entered  in 
No.  278,  app's  Mar.  T.  1843,         62  83 


$167  24 


160  93 


7. — John  A.  Weaver^ s  order,  in  favor  of 

Wesley  Jefferson,  dated    8th  June 

1840.    Accepted  7th  Oct'r  1840,  by 

C  Sftg?parrf,  collector,  for      -        -    211  30 

Cr.2l8t  Mar.  1841,  $115  00 

7th  Feb.  1842,  21  00 


136  00 
75  30 


For  use  of  Cunningham  Sf  Baker, 
8. — James  Condy^s  order  on  C,  Sheppard, 
dated  4th  Sept.  1841,  in  favor  of 
Messrs.  W.  S^  T.  Yeakk,  and  ac- 
cepted 6th  Nov'r  1841,  by  '^ C.  Shep- 
pardy''  for        -  ...  100  00 

$616  44 
Deduct  first  order,  (No.  1,)  -        -  1  00 


615  44 


Interest  on  all  the  orders  to  date  of 
judgment,       .        .        -        .  120  24 


$735  68 


Interest  on  each  of  the  above  items  to  be  properly  calculated 
from  the  times  when  due,  and  to  be  added ;  and  the  above 
principal  of  $615.44,  to  bear  interest  from  the  date  of  the 
judgment,  if  the  court  give  judgment  on  the  claims  for  the 
plaintiff. 
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The  above  claims  having  been  in  the  hands  of  Daniel 
Wdsely  as  attorney  for  collection,  before  November  term, 
1842,  of  Washington  county  court,  and  suit  upon  the  bond  or 
bonds  of  said  Christian  Sheppardy  as  collector,  and  his  securi- 
ties, and  the  securities  having  agreed  to  allow  a  judgment  or 
judgments  for  the  same,  with  the  usual  stay  of  execution,  pro- 
vided the  said  claiments  are  legally  entided  to  recover.  And 
the  said  securities,  by  Jervis  Spencer y  their  attorney,  having 
examined  the  same,  and  being  advised  that  they  are  not  legally 
bound  for  the  same,  it  is  agreed  between  the  said  securities 
and  the  said  claiments,  by  the  said  respective  attorneys,  that  a 
suit  or  suits  on  said  bonds  of  said  collector,  may  be  docketed 
against  said  Sheppard  and  his  securities,  as  of  November  term 
1842,  and  brought  on  by  r^ular  continuances,  to  the  present 
November  term  1843,  of  said  court ;  the  said  suits  to  be  for 
the  use  of  Daniel  Weisel  as  attorney  for  the  claimants,  on  the 
claims  in  the  forgoing  list,  and  a  statement  of  facts  to  be 
agreed  on. 

And  in  case  the  coiu-t  should  determine,  that  the  claimants 
and  drawers  of  said  orders  are  entitled  to  recover  on  said  bonds, 
or  either  of  them,  in  all  or  any  of  said  claims  in  said  list,  in 
the  case  so  to  be  docketed  and  tried  or  argued,  then  judg- 
ment is  to  be  entered  at  this  present  term,  for  so  much  as  the 
court  shall  determine  can  be  recovered  on  said  bond  or  bonds, 
for  the  use  of  Daniel  Weisel ^  as  attorney  for  tlie  respective 
claimants,  with  a  stay  of  execution  for  six  months;  the  said 
securities  reserving  the  right  of  appeal,  if  the  said  questions  of 
law  be  determined  against  them  in  the  county  court;  and  the 
said  claimants  reserving  the  right  of  appeal  likewise. 

It  is  further  agreed,  that  if  any  of  the  claims  in  the  foregoing 
list  should  be  determined  as  recoverable  on  said  Sheppard^s 
bond,  for  the  year  1839,  the  court  may  give  judgment  for  the 
same  in  this  suit,  on  the  bond,  for  the  year  1840,  the  oUigors 
being  the  same  on  both  bonds. 

It  was  also  agreed,  that  the  books  of  the  commissioners  of 
Washington  county  present  the  following: 

That  the  levy  for  the  year  1840,  was  made  on  the  2nd  day 
of  June  of  that  year,  amounting  to  $33,264.16,  as  follows: 
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Amount  of  list  of  allowances^  $22^712  54 

Commission  for  collecting;  1^496  98 

For  roads,  6,375  00 


$29,584  62 
Surplus,  3,580  00 


$33,164  62 
That  in  the  said  list  of  allowances  are  the  following  items: 
For  juroiB  and  State's  witnesses,  $35  00 

Bridge  fund,  3000  00 

To  Otho  H.  WilUamSy  $686  70 

Same,  42  63 

$729  23 


That  the  levy  for  O.  H.  WiUiatnSy  above  was  for  fees  due 
him  by  the  county. 

That  af^nded  to  said  ^^list  of  allowances"  and  levy,  is  the 
following  order: 

The  value  erf  property  in  this  county  being  $10,080,045,  it 
is  ordered  by  the  commissioners,  that  a  rate  of  33  cents  per 
the  $100  worth  of  taxable  prc^rty,  be  collected  by  the  collec- 
tor, which  will  raise  the  sum  of  $33,264.15;  which  sum  is  to 
be  applied  by  him  to  the  aforegoing  chaiges,  including  his 
commission  for  collection,  and  the  payment  of  the  amount 
apprc^riated  for  the  repairs  of  the  public  roads,  under  the 
direction  of  the  commissioners. 

June  2rf,  1840.  Test,        Geo.  W.  Post,  Crk 

And  that  Christian  S/ieppard  was  appointed  collector  of  the 
taxes  for  Washington  county,  May  4th,  1840,  and  on  June 
2nd,  1840,  he  accepted  the  appointment,  and  exhibited  the 
bond  dated  16th  May  1840,  which  was  approved. 

It  is  further  agreed,  that  the  following  are  the  facts  in  rela- 
tion to  the  claims  filed  in  this  cause,  and  embraced  in  the  list 
accompanying  the  declaration,  and  numbered  from  1  to  8, 
inclusive. 

No.  1. — Is  an  outstanding  order,  which  was  not  presented 
to  the  collector  until  after  he  had  closed  his  account  with  the 
commissioners,  for  the  year  1840. — And,  on  such  settlement, 
the  collector  had  overpaid  the  appropriation  for  the  county 
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court  expenses  for  that  yeai*;  the  commissioners  having  made 
a  general  appropriation  for  such  expenses  in  June  of  that  year. 

No.  2. — ^A  due  bill  to  George  Brewery  of  12th  January 
1842^  for  $11 .43. — ^This  was  given  by  Sheppardy  for  a  balance 
due  to  said  Brewer  as  a  supervisor  of  roads^  for  the  year  1840. 
And  when  said  due  bill  was  given,  the  said  Brewer  gave  up  to 
said  Sheppardy  the  commissioners'  order  on  him;  the  said 
Brewer  having  called  on  him  then  for  a  settlement. 

No.  3. — A  due  bill  to  Jacob  Snider y  of  6th  June  1842,  with 
interest  from  28th  December  1841,  for  |523. — ^This  was  given 
for  a  balance  due  on  an  order  of  John  A.  Wever^  in  favor  of 
Peter  Stover ^  for  $30. 

The  commissioners  made  a  levy  in  1840,  for  the  purpose  of 
building  a  bridge,  and  the  said  Wever  became  the  contractor 
for  building  it.  He  afterwards  obtained  an  order  from  the 
commissioners  on  said  bridge  fund,  and  then  gave  an  order  on 
(he  collector  for  $30,  to  said  Stover ^  who  transferred  it  to  Jacob 
Snidery  which  was  lifted  by  the  collector  when  he  gave  said 
due  bill. 

No.  4. — In  the  year  1840,  the  commissioners  made  a  levy  in 
favor  of  George  W.  Smithy  for  a  printer's  bill.  The  collec- 
tor paid  part  of  it  to  said  SmUhy  who  then  directed  the  col- 
lector verbally,  or  orally,  to  pay  the  residue  to  said  Johi  T. 
Masoriy  and  this  order  was  given  by  Mr.  Mason  to  Alexander 
Armstrong y  for  said  residue;  and  was  accepted  by  Sheppardy 
as  appears  on  said  order. 

No.  5. — In  the  year  1840,  the  commissioners  made  a  levy 
in  favor  of  Otho  H.  WilliamSy  of  which  an  amount  greater 
than  that  expressed  in  this  order,  was  due  the  said  WiUiams 
at  the  time  of  the  drawing  and  acceptance  of  the  same. 

No.  6.— Robert  Catron's  claim,  for  $160.93.— That  is  a 
balance  due  Catrony  on  certain  orders  in  favor  of  said  Catron 
from  individuals,  for  whom  specific  levies  were  made  by  the 
commissioners,  in  the  years  1839,  and  1840;  and  unsatisfied. 

No.  7. — John  A,  Wever's  order,  in  favor  of  Wesley  Jeffer- 
sony  of  8th  June  1840,  for  a  balance,  after  allowing  credits 
endorsed  on  it,  for  $75.30. 

The  commissioners  made  a  levy  for  bmlding  a  bridge,  in 
1840,  and  the  said  Wever  was  the  contractor  for  building  it. 
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This  order  was  drawn  by  said  Wever  on  said  Sheppardy  more 
than  the  amount  of  said  order  being  then  due  said  Wever ,  for 
said  bridge;  and  the  said  Wever  chaiged  with  said  order^  when 
accepted  by  said  Sheppard, 

No.  8. — James  Conch/^s  order  on  C.  Sheppardy  of  4th  Sep- 
tember 1841 7  in  favor  of  the  Messrs.  YecJclCy  for  $100. 
James  Condy  was  entitled  to  a  levy  made  by  the  commis- 
sioners in  his  favor;  as  a  member  of  the  board;  in  1840;  and  he 
executed  said  order  for  the  said  sum;  the  said  levy  being  then 
due  to  him.  The  said  Sheppardy  afterwards^  gave  a  due  bill 
to  the  said  Messrs.  Yeakky  payable  in  ten  dayS;  for  the 
amount;  which  the  said  Yealdes  took;  and  held  for  some  time; 
they  still  retaining  the  said  order.  The  said  due  bill  was  then 
returned  to  said  Sheppardy  and  received  by  him;  and  suit  was 
afterwards  brought  on  said  order,  and  a  judgment  rendered  by 
George  W.  Smithy  Esq.y  a  justice  of  the  peace,  for  the 
amount  thereof;  which  was  superseded  for  twelve  monthS;  from 
and  after  the  18th  day  of  April;  1842;  and  the  superseder 
became  insolvent  before  the  judgment  became  due. 
We  agree  to  the  foregoing  statement  of  facts  : 

D.  Weisel, 
Attorney  for  plaintiff. 
Wm.  PricE; 
Jervis  Spencer; 
Attorneys  for  defendants* 
The  attorney  of  the  plaintiff  having  calculated  the  interest 
on  the  several  claims;  sued  on  in  the  above;  to  the  date  of  the 
judgment;  viz:  9th  April  1844;  amounting;  in  all;  to  $120.24, 
agreed;  that  if  any  errors  be  discovered  in  said  calculation;  the 
same  shall  be  corrected. 

The  following  are  the  orders  and  claims  referred  to  in  the 
aforegoing  list  of  claims: 

No.  1. 
By  Washington  County  Oourty  November  Term  1840. 
Ordered;  by  the  court;  that  Washington  county  pay  unto 
George  Updegraff  the  sum  of  one  dollar;  for  one  day's  atten- 
dance; this  term;  as  a  witness  to  grand  jury. 

O.  H.  WILLIAMS;  crk. 
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No.  2. 
Hagerstown,  January  12i/i,  1842. 
Due  Mr.  George  Brewer^  eleven  ddlais  and  forty-three 
cents,  for  value  received. 
$11  43.  C.  Sheppard. 

No.  3. 
Hagerstowny  Jmte  6thy  1842. 
Due  Jacob  Snider ^  twenty-three  dollars,  for  value  received, 
with  interest,  from  28th  December  1841. 
$23  00.  C.  Sheppard. 

No.  4. 
$106  35.— 3fr.  C.  Sheppard^  collector  of  the  tax  for  Wash- 
tTigton  county,  will  please  pay  A.  Armstrong  one  hundred  and 
six  dollars  and  thirty-five  cents,  and  oblige, 
December  17th  1840.  Jno.  Thompson  Mason. 

Accepted,  17th  December  1840.  C.  Sheppard. 

October  13th,  1842.     Paid  on  the  within  order  eighteen  dol- 
lars and  eighty-one  cents. 
$18  81.  Geo.  Fschtig. 

No.  6. 

Hagerstowny  Oct.  %A,  1841. 
$166. — Sir,  pay  to  John  Carry  ox  order,  one  hundred  and 
sixty-six  dollars,  and  charge  the  same  to  my  account,  for  monies 
received,  as  collector,  for  me.        O.  H.  Williams,  Cl'k. 

To  Christian  Shqppardy 
Late  collector  for  Washington  county. 
Accepted  October  9th  1841. 

C.  Sheppard,  late  Collector. 
1841,  December  30. — ^By  cash  to  D.  Weisel,  on  setdement 
of  acts  between  him  and  Sheppardy  on  tax  book,  1840,  $8.76. 
Christian  Sheppard,  late  Collector. 

No.  6. 

To  Robert  Oxtrony  Dr. 
To  bal.  on  Tax  Book  for  1840,  $213  76 

Interest  fr.  1st  Peb'y  1841. 
Cr.  this  am't  in  confession  of  judgm't.  52  83 
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No.  7. 
$211  30. — Two  hundred  and  eleven  dollars. — Settled  with 
Westicj/  Jefferson  J  and  remains  due  him,  $211  30^  it  being  for 
value  received  of  him.      As  witness  my  hand,  this  8th  of 
June  1840.  John  A.  Wever. 

October  1840. — Pay  Ounmngham  if  Baker ^  or  bearer. 

Westly  Jefferson. 
Accepted  October  7th  1840. 

Christian  Shbppard,  Collector. 
On  the  back  of  the  foregoing,  (No.  7,)  appear  the  following 
endorsements: — 
March  31st,  1841.— Pd.  on  the  within,  $116  00 

Feb'y  7th,  1842.— Received  on  the  within,  21  00 

No.  8. 
Hagerstovmj  September  Ath,  1841. 
$100. — M-.  C.  Sheppard  will  please  pay  Messrs.  W.  ^ 
T.  Yakle  one  hundred  dollars.    And  oblige  yours,  d6c. 

JaS.    CoNDY. 

Accepted,  6th  November  1841. 

C.  Sheppard. 
Upon  this  statement  of  facts,  the  county  court  entered  judg- 
ment for  the  plaintiff,  and  for  the  whole  amount  of  the  claims 
filed,  with  interest  from  9th  April  1844,  and  costs. 
Hie  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C  J.,  Dorsey, 
Magritder  and  Martin,  J. 

By  Jervis  Spencer  for  the  appellants,  and 
By  Weisel  for  the  appellees. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

Upon  the  case  stated,  there  can  be  no  doubt  of  the  right  of 
the  plaintiff  to  recover,  so  far  as  regards  any  claimant  who  held 
the  original  levy.  His  rights  would  be  within  the  very  terms 
of  the  bond. 

Such  of  the  claimants  as  held  due  bills,  will  also  be  entitled 
to  a  judgment.  They  obtained  equitable  assignments  of  the 
38        V.3 
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orders  The  due  bills  were  promises  to  pay  to  them  the  amount 
of  such  assignments,  and  they  might  maintain  an  action  in 
their  own  names  on  the  bond^  or  use  the  names  of  their  as- 
signors. 

Some  of  these  claimants^  however,  obtained  drafts  on  the 
collector.  These  drafts,  except,  perhaps,  No.  6,  are  bills  of 
exchange,  being  payable  on  no  contingency,  and  not  out  of 
any  particular  fund;  and  the  payees  could  never  recover  on  the 
original  consideration  against  the  drawers,  without  proving 
notice  of  non-payment  of  the  acceptances  which  b  not  done. 
The  payees,  then,  would  have  no  remedy  against  the  drawers 
without  such  proof,  and  their  only  remedy  for  the  recovery  of 
the  sums  due  them,  would  be  against  the  collector  on  his 
acceptances. 

The  holders  of  the  levy  could  not  sue,  unless  they  could 
produce  the  acceptances,  to  show  they  were  not  outstanding  in 
the  hands  of  third  parties.  Indeed,  this  would  be  impossible 
for  them  to  do,  because  the  case  stated  shows,  that  these  ac- 
ceptances are  outstanding  in  the  handd  of  the  payees. 

In  what  condition  would  the  collector  be  placed,  if  the  origi- 
nal holders  of  the  levy  could  sue  him  on  the  original  considera- 
tion? Certainly  the  payees  would  have  a  right  to  sue  and 
recover  on  the  acceptances,  and  if  so,  he  would  be  Uable  to  a 
double  recovery. 

So  far,  therefore,  as  regards  the  claims  arising  on  the  drafts 
or  bills  of  exchange,  the  drawer's  remedy  on  the  original  levy 
is  gone.  They  cannot  sue  on  such  levy,  because  they  have 
drawn  bills  which  have  been  accepted,  and  which  are  now 
outstanding.  The  holders,  therefore,  of  these  acceptances 
could  not  sue  in  the  name  of  the  drawers:  nor  can  the 
;^aimantB,  on  these  bills  of  exchange,  sue  as  assignees.  Even 
an  accepted  bill,  unless  drawn  on  a  particular  fund,  does  not 
operate  to  invest  the  payee  with  the  character  of  an  assignee  of 
\  the  fund.    The  case,  in  6  ffiff,  418,  ^s  decisive  upon  this 

point.  See,  also,  Harrison  vs.  WUHamsoriy  2  Edw.  Rep.y 
430,  where  it  is  said,  ^^a  bill  of  exchange  has  not  the  effect  of 
an  assignment  of  the  money  for  which  it  is  drawn,  in  the 
hands  of  the  drawee,  unless,  perhaps,  where  it  is  drawn  on  a 
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particular  fund;  and  then,  indeed,  by  the  Law  Merchant ,  it 
loses  its  character  as  a  bill  of  exchange.  The  remedy  of  the 
payee  of  such  bill,  is  only  to  be  found  in  a  suit  on  the  accepted 
hiWJ 

/Come  of  the  claims  are  on  orders  in  favor  of  individuals  for 
portions,  only,  of  the  claim  of  the  drawers,  for  which,  levies 
had  been  made  in  their  behalf.  To  make  the  securities  liable 
in  such  cases,  would  sanction  a  principle  most  burthensome  to 
securities,  and  would  put  it  in  the  power  of  individuals,  in  whose 
behalf  levies  should  be  made,  by  creating  numerous  assignees 
of  portions  of  such  levies,  to  burthen  the  securities  with  costs, 
in  case  of  a  failure  of  the  collector  to  pay,  to  which  they  would 
not  be  subjected,  if  there  had  been  an  entire  assignment. 

It  will  follow,  from  the  above  principles,  that  the  following 
claims  ought  to  be  allowed,  viz:  Nos.  2  and  6.  And  the  fol- 
lowing claims  rejected,  Nos.  1,  3,  4,  5,  7  and  8;  and  we  shall 
direct  judgment  to  be  entered  accordingly,  such  being  the 
judgment  the  county  court  ought  to  have  entered. 

JUDGMENT   REVERSED,    &C. 


Jacob   Brewer  and  Thomas  Draper,  vs.  Michael  P. 
Smith. — December  1845. 

By  Uie  act  of  1791,  cb.  68,  an  appeal  is  gi^en  from  the  judgment  of  a  magif- 
trate  to  the  next  county  court ;  bat  such  appeal  shall  not  operate  as  a  stay 
of  execution,  or  supersedeas  of  the  judgment,  unless  an  appeal  bond  be 
filed  at  the  time  of  taking  such  appeal. 

Under  this  act,  the  appeal  might  be  taken  at  any  time  after  the  rendition  of 
the  judgment,  prorided  it  be  taken  to  the  county  court  next  thereafter. 

By  the  act  of  1818,  ch.  160,  appeals  not  taken  to  the  next  county  court,  shall 
not  be  dismissed;  unless  the  court  shall  be  satisfied,  that  the  appellant  had 
notice  of  the  judgment,  at  least  ten  days  before  the  sitting  of  the  county 
court. 

The  sole  object  of  the  act  of  1835,  ch.  68,  was  to  provide  a  remedy,  where 
executions  on  magistrate*s  judgments  hod  been  levied  within  fourteen  days 
aAer  their  rendition;  and  in  cases  where  an  appeal  had  been  taken,  and 
appeal  bond  filed,  within  such  fourteen  days,  it  was  to  operate  as  a  super- 
sedoas  of  an  execution  levied. 

The  policy  of  the  acts  of  1818,  and  1895,  stated. 
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The  act  of  1839,  ch.  236,  proacribet  the  terms,  oondltions,  and  efieet,  of  ap. 
peab  from  inagistrate*a  judgments;  and  repeals,  except  in  the  oitj  of  Bal" 
timore,  the  proTisions,  in  relation  to  snch  appeals  in  the  acts  of  1818  and 
1825,  and  is  a  substitute  therefor.  It  was  not  designed  to  repeal  any  part 
of  the  act  of  1791. 

The  7th  see.  of  the  act  of  1881,  ch.  390,  is  declaratorv  onlj,  and  does  not 
change  the  construction  of  the  act  of  1839. 

In  an  action  upon  an  appeal  bond,  with  condition  to  prosecute  an  appeal  from 
a  judgment  of  a  justice  of  the  peace,  with  efieet,  &c.,  it  is  no  defence, 
since  the  act  of  1839,  ch.  336,  that  the  bond  was  executed  more  than  sixtj 
day  after  the  date  of  the  judgment  therein  recited,  and  from  which  the 
appeal  was  taken. 

Appeal  from  Washington  county  court. 

This  was  an  action  of  debt,  brought  on  the  13th  January 
1844;  by  the  appellee  against  the  appellants^  on  the  bond  of 
Rudolph  HerTy  Jr.,  Jacob  Brewer ,  Thomas  Draper ,  and  Rur 
dolph  Herry  Sr.,  dated  the  —  October  1841,  reciting: — 

'^Whereas  the  above  bound  Rudolph  Herry  Jr.y  thinks  him- 
self aggrieved  by  a  judgment  rendered  against  him  on  the 
24th  day  of  May  last,  by  Daniel  Hauery  Esq.y  one  of  the 
justices  of  the  peace  for  the  said  county,  at  the  suit  of  Mi- 
chael P.  Smiihy  for  the  sum  of  ^79.72,  debt,  and  83J  cents, 
costs,  with  interest  from  the  24th  day  of  May  1841 ;  from  which 
judgment  the  said  Rudolph  Herry  Jr.y  is  about  to  appeal  to 
the  next  county  court  for  Washington  county,  before  the 
judges  thereof. 

^'Now,  the  above  obligation  is  such,  that  if  the  said  Rudolph 
Herry  shall  not  prosecute  his  appeal  at  the  county  court  of 
Washington  county,  next  succeeding  the  date  of  this  appeal 
bond,  with  effect,  according  to  the  directions  of  the  act,  entitled: 
'^An  act  for  the  speedy  recovery  of  small  debts  out  of  court,  and 
to  repeal  the  acts  of  Assembly  therein  mentioned;" — and  also 
pay  and  satisfy  the  said  Michael  P.  Smithy  his  executcm, 
administrators  and  assigns,  in  case  the  said  judgment  shall  be 
affirmed,  as  well  as  the  debt,  damage,  and  cost,  adjudged  by 
the  said  D,  Hauer,  Esq.y  as  also  all  costs  and  damage  that 
shall  be  awarded  by  Washington  county  court,  when  the  said 
appeal  shall  be  heard,  tried  and  determined,  then  the  above 
bond  to  be  and  remain  in  full  force  and  virtue,  otherwise  lo  be 
of  no  effect." 
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To  the  declaration  9  assigning  a  breach  of  the  condition  of  the 
said  bond,  the  defendants  pleaded  : — 

1st.  That  the  said  Rudolph  Henry  J^.,  in  the  said  declaration 
mentioned^  did  prosecute^  with  effect^  the  said  appeal^  in  the 
condition  of  the  said  writing  obligatory  mentioned^  at  the  county 
court  of  WcLshington  county,  to  vni,  at  November  term  1842 
of  said  court,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  said  court,  at,  &c.,  more  fully  and  at  laige  appears, 
and  this  the  said  defendants  are  reculy  to  verify,  by  the  said 
record.     Wherefore,  <fcc. 

2nd.  That  although  they,  the  said  defendants,  did  sign  and 
seal  the  said  pretended  writing  obligatory,  in  the  declaration 
mentioned,  yet  the  same  was  so  executed  more  than  sixty  dajrs 
after  the  date  of  the  judgment  therein  recited,  and  from  which 
said  aj^al  was  taken.  Wherefore,  the  said  defendants  say, 
that  the  said  pretended  writing  obUgatory,  is  void  in  law,  and 
this  the  defendants  are  ready  to  verify.    Wherefore,  &c. 

The  defendants  relinquished  their^s^^  plea,  and  the  plaintiff 
demurred  generally  to  the  second  plea,  on  which  the  defendant 
joined.  The  county  court  sustained  the  demurrer,  and  the 
defendants  appealed  to  this  court,  from  the  judgment  rendered 
thereon  for,  <fec. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Magruder  and  Martin,  J. 

By  Weisel  for  the  appellants,  and 
By  Spence  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  court. 

By  the  act  of  1791 ,  chap.  68,  entitled,  ^^an  act  for  the  speedy 
recovery  of  small  debts  out  of  court,  and  to  repeal  the  acts  of 
Assembly  therein  mentioned,"  an  appeal  is  given  from  the 
judgment  of  a  magistrate  ^^to  the  next  county  court:"  but  such 
appeal,  (it  is  provided,)  shall  not  operate  as  a  stay  of  execution 
or  supersedeas  of  the  judgment,  unless  an  appeal  bond  were  filed 
at  the  time  of  making  the  appeal .  Under  this  act  of  Assembly, 
the  appeal  might  be  taken  at  any  time  after  the  rendition  of 
the  judgment,  provided  it  be  taken  to  the  coimty  court,  next 
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thereafter.  Many  persons  having  lost  the  benefit  of  appeal,  on 
judgments  given  by  magistrates  but  a  short  time  before  the 
succeeding  court,  the  legislature,  designing  to  remedy  that 
evil,  by  the  third  section  of  the  act  of  1818,  ch.  166,  enacted, 
that,  thereafter,  '^no  appeal,  from  the  judgment  of  a  justice  of 
the  peace  to  the  county  court,  shall  be  dismissed,  because  the 
same  had  not  been  prayed  to  the  county  court,  next  after  the 
rendition  of  such  judgment,  unless  the  court  shall  be  satisfied, 
that  the  appellant  had  notice  of  such  judgment  at  least  ten  days 
before  the  sitting  of  said  county  court."  The  act  of  1825, 
ch.  68,  entitled,  ^'an  act  regulating  appeals  firom  magistrates' 
judgments,"  has  no  influence  upon  the  question  now  before 
us,  which  is,  simply,  whether  an  appeal  will  lie,  from  the  judg- 
ment of  a  magistrate  to  the  next  county  court,  more  than  sixty 
days  after  the  rendition  of  the  judgment.  The  sole  object  of 
the  act  of  1825,  was,  as  shewn  by  its  first  section,  to  provide  a 
remedy,  where  executions  on  magistrates'  judgments  had  been 
levied  within  fourteen  days  after  the  rendition  of  such  judg- 
ments. This  is  most  manifest  from  the  second  section  of  that 
law,  which  enacts,  ^^that  nothing  herein  contained,  shall  be 
construed  to  aflTect,  in  any  way,  the  time  allowed  for  taking 
appeals  from  magistrates'  judgments,  or  the  legal  operation  of 
appeal  bonds,  otherwise  than  as  in  the  first  section  of  this  act 
is  expressed."  The  only  design  imputable  to  this  act,  was  to 
provide,  that  where  an  appeal  shall  be  taken,  and  an  appeal 
bond  filed  within  fourteen  days  after  the  judgment  rendered, 
an  execution  already  levied  on  such  a  judgment  should  be 
thereby  superseded.  The  legislature  having,  by  the  act  of 
1818,  chap.  166,  prohibited  the  dismissal  of  an  appeal  from  a 
magistrate's  judgment,  on  account  of  its  not  being  taken  to  the 
next  county  court,  unless  it  were  proved,  that  the  appellant  had 
knowledge  of  the  judgment,  at  least  ten  days  before  the  county 
court,  next  thereafter,  it  was  found,  that  appellants,  to  whom 
such  knowledge  could  not  be  brought  home,  might  take  their 
appeals,  in  many  cases,  nearly  twelve  months  after  the  rendi- 
tion of  the  judgments;  if,  indeed,  under  tlie  act  of  1818,  there 
was,  in  such  cases,  any  time  limited  for  the  taking  of  appeals. 
And  it  being  deemed,  or  found  by  experience,  that  the  fourteen 
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days  allowed,  by  the  act  of  1825,  for  an  appeal  to  be  taken, 
and  an  appeal  bond  filed,  so  as  to  operate  a  supersedeas  of  an 
execution  levied  imder  a  magistrate's  judgment,  was  too  short 
a  time  to  remedy  both  the  enumerated  defects  in  those  acts  of 
Assembly,  the  third  section  of  the  act  of  1829,  chap.  236,  was 
passed.  By  which  it  is  enacted,  "that  from  and  after  the 
passage  of  this  act,  it  shall  and  may  be  lawful  for  any  person, 
who  may  think  him  or  herself  aggrieved  by  the  judgment  of 
any  justice  of  the  peace,  to  appeal  from  said  judgment  to  the 
county  court,  at  any  time  within  sixty  days  from  the  date  of  the 
same;  provided,  that  the  person  so  appealing  shall  give  bond, 
as  now  required  by  law,  with  the  condition,  that  the  appellant 
shall  prosecute  his  or  her  appeal  at  the  county  court,  next  suc- 
ceeding the  date  of  the  appeal  bond ;  which  appeal  shall  have 
the  same  effect  and  operation  as  a  supersedeas  to  any  execution 
on  such  judgment,  as  if  the  appeal  bond  had  been  filed  within 
the  time  now  prescribed,  and  the  judges  of  the  county  court 
shall  receive  and  hear  such  appeal,  in  as  full  and  ample  a 
manner  as  if  the  same  had  been  prosecuted  at  the  county  court, 
next  after  the  rendition  of  the  judgment,  by  the  justice  of  the 
peace."  This  act,  of  1829,  chap.  236,  was  designed  to  repeal, 
(except  in  the  city  of  Baltimore  y)  the  aforementioned  provisions 
of  the  acts  of  1818,  chap.  166,  and  1825,  chap.  68,  and  to 
become  a  substitute  therefor.  It  was  not  intended  to  repeal  any 
portion  of  the  right  of  appeal  conferred  by  the  act  of  1791, 
chap.  68;  but  was  an  extension  of  that  right,  in  permitting,  on 
the  terms  prescribed,  a  party  to  appeal  from  the  judgment  of  a 
magistrate  to  the  second  county  court,  after  its  rendition;  pro- 
vided the  appeal  was  taken  within  sixty  days  from  the  date  of 
the  judgment.  The  right  to  prosecute  an  appeal,  to  the  next 
county  court,  after  the  rendition  of  the  judgment,  under  the 
act  of  1791,  so  far  from  being  repealed,  as  has  been  contended, 
by  the  act  of  1829,  its  continuing  existence  is  distinctly  recog- 
nized and  referred  to  by  the  act  of  1829;  when,  in  reference 
to  an  appeal  under  it,  it  declares,  that  "the  judges  of  the  county 
coiut  shall  receive  and  hear  such  appeal  in  as  full  and  ample 
a  manner  as  if  the  same  had  been  prosecuted  at  the  coimty 
court,  next  after  the  rendition  of  the  judgment,  by  the  justice 
of  the  peace." 
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The  seventh  section  of  the  act  of  1831^  chap.  290,  was  a 
mere  declaratory  enactment,  and  gave  no  other  construction  or 
operation  to  the  third  section  of  the  act  of  1829,  than  it  was 
entitled  to  without  it.  The  county  court,  therefore,  very  pro- 
perly ruled  good,  the  appellee's  demurrer  to  the  second  plea  of 
the  appellants. 

/UDGMENT  AFFIRMED. 


Maria  C.  Miller  vs.  Thomas  C.  Stump.— Deccmier  1845. 

J,  in  the  premises  of  a  deed,  recited,  that  he  had  eoTenanted,  in  May  1813, 
with  M^  to  stand  seixed  of  land,  to  the  use  of  /,  for  life,  and  to  and  for  the 
use  of  JIf,  his  heirs  and  assigns,  forerer;  and  by  the  same  deed  it  was  wit- 
nessed, that  the  said  J  hath  giTen,  granted,  and  enfeoffed  the  same  lands  to 
Jtr,  his  heirs  and  assigns,  to  and  for  the  use  of  J,  for  life,  and  after  his  de- 
cease, to  and  for  the  use  of  M,  his  heirs  and  assign,  forerer.  The  gran- 
tee, Jtr,  mortgaged  his  estate  under  this  deed,  in  1834;  and  J,  the  covenan- 
tor, died  in  April  1825.  M  applied  for  relief,  under  the  insolyent  debtor's 
act,  in  May  1825,  several  years  before  which  he  was  married.  Held  : 
that  his  widow  was  not  entitled,  at  common  law,  to  dower  in  these  lands. 

The  act  of  1818,  ch.  193,  gives  the  widow  a  right  to  dower  in  an  equitable 
estate,  but  that  right  cannot  operate  to  the  prejudice  of  H,  the  mortgagee 
of  that  equity^ 

Where  an  equitable  estate  in  land  is  mortgaged,  and  sells  for  more  money 
than  the  mortgage  debt,  in  some  cases  the  widow  may  be  entitled  to  a  por- 
tion of  the  surplus,  in  lieu  of  dower;  but  it  is  a  claim  for  which  a  purchaser 
of  the  equity  is  not  answerable. 

Where  the  land  of  the  ancestor  is  sold,  as  incapable  of  division,  and  pur- 
chased by  one  of  his  children,  who  gives  bond  for  the  purchase  money,  yet 
never  procures  a  conveyance,  the  widow  of  the  purchaser  cannot  be  en- 
dowed to  the  prejudice  of  the  other  children,  lien  holders,  who  have  not 
been  paid  for  their  interest  in  their  father's  estate. 

Cross  Appeals  from  the  equity  side  of  Harford  county  court. 

The  bill  in  this  cause^  was  filed  on  the  2nd  August  1841^  by 
M.  C.  Miller;  and  alleged,  that  WiUioan  P.  Milkr  was  seized 
in  fee,  and  possessed  of  several  parcek  of  land,  viz:  ^^ Hallos 
Rich  Neck,''  ''Wind  MUHitt,''  and  ''Margaret's  Mtmnti' 
described  in  a  deed  from  John  Wilsofi  to  WtUiafn  Miller;  that 
in  1814,  W.  F.  M.  purchased,  in  fee,  another  part  of  "HaWs 
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Rich  Necky'*^  at  a  sale^  made  under  the  authority  of  Harford 
county  court,  by  commiflsionere  appointed  by  the  said  court, 
for  the  sale  and  division  of  the  real  estate  of  Joseph  MiUery  for 
which  he  paid  the  purchase  money,  and  was  in  possession  by 
the  said  commissioners,  and  so  continued  in  possession  of  this 
and  the  other  tracts  of  land,  until  the  21st  May  1825,  when 
he  petitioned  for  the  benefit  of  the  insolvent  taws,  and  conve]red 
his  property  to  Samuel  Bradfardy  a  trustee,  for  the  benefit  of 
his  creditors.  That  the  trustee  sold  the  Wilson  lands  to  T, 
C.  Stump,  and  the  Miller  lands  to  Robert  Parker,  Jr.,  under 
whom  T.  C.  8.  now  claims.  That  Maria  and  W.  F.  Mil- 
ler,  were  married  before  21st  May  1825;  that  he  died  in  1840, 
and  that  John  Wibon  died  20th  April  1825;  that  the  appellant, 
upon  the  death  of  her  husband,  became  entitled  to  dower,  and 
has  received  nodui^  for  it,  nor  in  lieu  of  it;  that  T.  C.  S.  has 
refused  to  assign  his  dowCT,  or  account  with  her  for  it.  Prayer 
in  conformity. 

The  answer  of  T.  C.  S.,  admitted  the  marriage,  and  that 
W.  F.  M.  had  an  equitable  interest,  at  one  time,  in  the  lands 
mentioned  in  the  bill.  The  conveysuice  from  John  Wilson  to 
W.  F  M.J  was  also  admitted;  that  W.  F.  M.,  during  the 
life  of  /.  W.y  on  Ist  December  1824,  conveyed  aU  his 
interest,  under  W^s  deed,  to  John  Herbert;  that  MKUer  had 
no  interest,  \mdti' Wilson^ s  deed,  of  which  his  wife  could  be 
endowed,  before  the  death  of  W.y  and  before  that  event  took 
piac-e,  M.  had  conveyed  all  his  interest,  so  as  to  prectttde  Mm 
from  hddiBg  such  an  estate  as  his  wife  could  be  endowed  of; 
ttiat  as  respects  the  other  pared  of  land,  W.  F  M.  never  peod 
for  it,  and  never  had  any  conveyance  of  it,  and  only  had  an 
equituMe  title  in  it;  and  his  estate  was  sold  by  his  trustee,  dur- 
ing his  life,  and  hence  his  wife  not  entided  to  dovrer,  &c. 

The  cause  was  submitt^  for  decree,  on  die  following  admis- 
sions and  statement  of  facts,  viz : — 

It  is  admitted,  that  John  Wilson,  in  his  lifetime,  and  on  and 
before  the  26th  May  1813,  was  lavrfuUy  seized,  in  fee  simple, 
of  the  first  parcel  of  land  mentioned  in  the  bill  of  complaint 
in  this  case,  and  there  described  as  consisting  of  the  tracts, 
caUed  ''HalVs  Rich  Neck,''  "  WindmiU  HiU,''  and  ''Mar- 
39        V.3 
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garet^s  Mount;^^  and  that  being  so  seized,  the  said  WUwrn^ 
on  the  day  above  mentioned;  duly  executed  and  acknowledged 
the  deed;  a  copy  whereof  is  filed  herewith;  as  part  of  this 
statement;  to  William  F.  Miller p  the  late  husband  of  the  com- 
plainant; and  which  deed  was  recorded;  according  to  law. 
That  said  Miller  resided  with  his  grandfather;  the  said  Jokn 
Wilsouy  on  said  land;  after  the  execution  of  said  deed;  and 
imUi  the  death  of  said  John  Wilson.  That  said  John  Wilton 
died  on  the  23rd  day  of  April  1825;  the  said  Miller  then  being 
in  possession  of  said  land;  and  continuing  in  possession  until 
it  was  subsequently  sold  by  the  trustee;  as  hereinafter  men- 
tioned. 

It  is  also  admitted;  that  said  W.  F.  M.y  on  the  1st  Dec^nb^ 
1824;  by  deed  of  that  datC;  mortgaged  all  his  interest  in  said 
land  to  John  Herbert y  to  secure  the  payment  of  a  debt  of  $1000; 
as  by  a  copy  of  said  deed;  herewith  filed,  will  appear;  and  that 
on  the  21st  day  of  May  1 825;  the  said  M.  applied  for  the  benefit 
of  the  insolvent  laws,  and  was,  subsequendy,  finally  disdiaiged; 
and  that  upon  his  application;  the  lands  aforesaid;  together  with 
all  his  other  property,  passed  to  Samuel  Bradfordy  who  was 
duly  appointed  the  trustee  for  the  creditors  of  the  said  M.^  and 
authorised  to  sell  all  said  property;  that  said  trustee;  under  and 
by  virtue  of  said  authority,  on  the  28th  April  1828,  sold  and 
conveyed  to  said  defendant,  all  the  interest  and  estate  of  said 
M,y  in  suid  to  the  lands  herein  mentioned;  for  the  sum  of 
$3046.00,  under  which  said  sale  and  convejrance,  said  defen- 
dant has  continued  to  this  time,  seized  and  possessed  of  said 
land.  That  the  said  Samuel  Bradfordy  trustee  as  aforesaid, 
sold  said  lands,  to  satisfy  said  mortgage,  as  well  as  the  other 
debts  of  the  said  WHUam  F.  Miller y  and  out  of  the  iNX>ceed8 
of  said  sale,  the  said  trustee  paid  to  the  legal  representatives  ijt 
said  Herberty  the  mortgagee  aforesaid,  the  whole  amount  of 
debt  and  interest  due  on  said  mortgage,  amounting  to  $1437.50; 
and  the  residue  of  the  sales  of  said  land,  after  the  payment  of 
costs,  <fcc.;  was  applied  towards  the  payment  of  other  creditois 
of  said  Miller. 

It  is  also  admitted;  that  Joseph  Miller ,  the  father  of  the  said 
William  F.  Miller y  waS;  in  his  lifetime,  seized  in  fee  of  the 
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second  parcel  of  land  mentioned  in  said  bill^  (being  the  part 
therein  described^  as  purchased  from  the  commissioners  to  sell 
said  Joseph  MiUer^s  estate^)  and  died  seized  thereof,  on  or  about 
the  year  1813,  leaving  the  said  WUliamy  and  several  other 
children,  his  heirs  at  law.  That  on  the  16th  March  1814,  the 
said  William  F.  MiUeTy  as  one  of  said  heirs  at  law,  filed  a 
petition  in  Harford  county  court,  i<x  a  commission  to  divide 
said  estate,  &c.,  under  the  act  to  direct  descents;  that  a  com- 
mission thereupon  issued  to  five  commissioners,  appointed  by 
said  court,  in  pursuance  of  said  act  to  direct  descents,  and  the 
said  commissionerB,  in  due  execution  of  the  powers  conferred 
on  them,  made  return  of  their  proceedings  on  said  commission, 
whereby  they  determined,  and  so  returned,  that  said  land  was 
incapable  of  division  among  the  said  heirs,  without  lo^s  to  all 
the  parties  concerned;  and  did  further,  in  pursuance  of  their 
said  powers,  retum  to  the  said  court  their  valuation  of  said 
lands,  all  which  report  was  confirmed  by  said  court.  That  all 
the  heirs  at  law,  and  persons  entided  to  elect  to  take  said  land, 
at  said  valuation,  refused  to  take  said  land  at  the  valuation. 
Whereupon,  said  court  ordered,  tiiat  said  land  should  be  sold 
by  said  commissioners,  and  said  commissioilers,  afterwards,  and 
on  the  2nd  day  of  March  1816,  sold  the  said  parcel  of  land, 
upon  the  terms  prescribed  by  said  court,  to  the  said  William 
F,  Miller^  at  the  sum  of  $15  per  acre,  and  took  the  bonds  of 
said  William  F.  Miller^  payable  to  the  respective  heirs  at  law, 
aforesaid,  for  their  several  distributive  shares  of  said  purchase 
money,  all  which  said  sale  and  proceedings  were  confirmed 
by  said  court;  and  the  bonds  so  given  by  said  William,  F. 
Miller y  for  the  purchase  money  aforesaid,  were  also  approved 
by  said  court.  That  there  remained  due  of  the  purchase 
money  for  said  land  to  the  heirs  of  said  Joseph  Miller ^  from 
said  William  F.  IMRUery  and  to  Dr.  John  Archery  a  creditor  of 
said  Joseph  Miller ,  a  sum  equal  to  the  sum  for  which  the  said 
Bradfordy  as  trustee  as  aforesaid,  sold  the  same,  as  hereinafter 
mentioned,  to  Robert  Parker y  exclusive  of  the  expenses  of 
selling  the  same,  and  that  the  same  was  sold  by  said  trustee,  to 
pay  said  purchase  money  and  debt,  as  well  as  the  other  claims 
against  said  William  F.  Miller, 
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It  is  abo  admitted,  that  said  W.  F.  M.j  never  received  a 
deed  of  conveyance  of  the  legal  title  from  the  said  commieh 
sioneiB,  for  this  last  mentioned  parcel  of  land,  but  that  said 
W.  F.  M.y  was  put  in  poeseanon  thereof  by  said  commission- 
ers, immediately  after  said  sale,  and  continued  in  the  occupa- 
tion and  enjoyment  thereof,  until  said  land  passed,  with  bis 
other  property,  aforesaid,  to  the  trustee,  aforesaid,  on  the 
ai^)lication  of  said  M.  for  the  benefit  of  the  insolvent  laws. 

Hiat  said  Bradfordy  trustee  as  aforesaid,  sdd  said  last  men- 
tioned land,  in  1828,  to  Robert  Parker,  and  that  out  of  the 
proceeds  of  the  sale  of  said  land,  which  had  formerly  belonged, 
as  aforesaid,  to  Joseph  MiUer,  deceased,  the  whole  residue  due 
to  the  heirs  at  law  and  representatives  of  said  Joseph  Miller, 
under  the  sale  made  by  said  commissioners,  was  paid,  as  a 
preferaice  claim;  that  the  said  Robert  Parker,  subsequendy, 
and  in  the  lifetime  of  said  William  F.  MiUer,  sold  and  con- 
veyed the  said  last  mentioned  land  to  said  defendant,  who  has 
continued  to  hold  the  same,  under  the  title  thus  derived,  to 
this  day. 

It  is  also  admitted,  that  the  said  complainant  at  the  time  of 
the  api^ication  of  the  said  WiUiam  F.  Miller  for  the  benefit 
of  the  insolvent  laws,  as  aforesaid,  and  for  several  yeais  before, 
was  the  lawful  wedded  wife  of  said  William  F.  MiUer,  and 
so  C(»tinued  until  the  time  of  his  death,  which  occurred  in  or 
about  the  month  of  January  1841. 

It  is  also  admitted,  that  idfter  the  death  of  said  WilUam  F. 
MiUer,  and  on  or  about  the  1st  day  of  May  1841,  the  said 
complainant  demanded  of  said  defendant,  her  dower  in  the 
several  parcels  of  land  aforesaid,  and  that  said  defendant  has 
refused  to  assign  any  part  thereof,  for  dower  therein,  or  to  pay 
any  thing  on  account  thereof. 

It  is  agreed,  that  if,  on  the  forgoing  statement  ot  focts,  the 
court  shall  be  of  opinion,  that  said  complainant  is  entitled  to 
dower  in  said  lands,  (x  any  part  thereof,  then  a  decree  to  that 
efiect  shall  be  passed,  and  the  amount  of  mesne  pn^ts  or  dama- 
ges, if  any,  to  which  said  c<Hnplainant  may  be  entitled,  as 
accrued  since  the  death  of  her  husband,  to  be  ascertdned  by 
the  auditor,  or  proof  directed  to  that  point;  or,  if  the  court  shall 
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be  of  opinion^  that  complainant  is  not  entitled  to  dower  in  any 
part  of  said  lands^  then  a  decree  to  pass  for  defendant^  each 
party  reserving  the  right  to  appeal  to  the  Court  of  Appeals. 

The  deed  from  John  Wilson  to  his  grandson^  WiUiam  P. 
MUler,  purported  to  be  in  consideration  of  $500^  and  for  natural 
love  and  afiection,  and  declared^  that  ^^of  all  the  messuages, 
farms,  lands,  t^iements,  and  all  other  hereditaments,  hereafter 
mentioned,  he,  the  said  John  Wilson^  doth  hereby,  for  himsdf 
and  his  heirs,  covenant,  grant,  and  agree,  to  and  with  the  said 
W.  P,  M.  and  his  heirs,  that  he,  the  said  /.  TT.,  sliall  and 
will,  from  thenceforth,  stand  and  continue,  seized  of  and  in, 
all  the  following  tracts  or  parcels  of  land,  (fee.,  to  and  for  the 
uses,  intents  and  purposes,  hereinafter  limited;  that  is  to  say, 
to  and  for  the  use  and  behoof  erf*  him,  the  said  /.  TF.,  during 
his  natural  life,  without  impeachment  for  waste,  and  to  and  for 
the  use  and  beho<rfof  the  said  W.  P.  <Af.,his  heirs  and  assigns, 
forever;"  and  the  said  deed  then  witnessed,  that  the  said  /. 
W.  ^^hath  given,  granted  and  enfeoffed,  and  by  these  inresents 
doth  give,  grant  and  enfeoff,  the  said  TF.  jP.  ilf.,  his  heirs  and 
assigns,  the  aforementioned  lands  and  tenements,  to  have  and 
to  hdd  to  the  said  W.P,  My  his  heirs  and  assigns,  forever,  for 
the  use  and  trust  following,  to  wit,  to  and  for  the  use  of  the 
said  /.  W.y  for  and  during  his  natural  lite,  without,  Scc.y  and 
after  his  decease,  then  to  the  use  and  behoof  of  the  said  W. 
P.  M.y  his  heirs  and  assigns,  frarever,  &c. 

The  deed  from  W.  P.  M.  to  John  Herbert y  was  a  mortgage, 
in  the  usual  form. 

On  the  25th  May  1843,  the  county  court,  (Archer,  C.  J., 
and  PuRTviANCE,  A.  J.,)  decreed,  that  W.  P.  M.  had  such  an 
estate  in  the  lands  mentioned  in  the  proceedings,  as  entitled  his 
wife  to  dower,  according  to  the  strict  construction  of  the  act  of 
1818,  ch.  193;  and  referred  the  cause  to  the  auditor  of  the 
court,  with  instructions,  and  to  state  an  account,  allowing  her 
dower,  after  the  deduction  of  liens. 

The  auditor  reported  an  account,  which  was  ratified,  and 
both  parties  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  Chambers,  Spence, 
Maoruder  and  Martin,  J. 
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By  Archer  and  Bradford  for  the  appellant^  and 
By  Otho  Scott  for  the  appellee. 

Magruder^  J.^  delivered  the  opinion  of  this  court. 

Upon  the  appeal  of  M.  C.  ABUer. 

In  this  case  the  decree  must  be  aflirmed.  The  plaintiff  in 
error,  filed  her  bill  of  complaint  in  Harford  county  court, 
setting  as  a  court  of  equity,  and  claimed  dower,  in  the 
lands  therein  mentioned,  end  an  account  of  rents  and  prc^iB. 
The  account  was  taken,  and  payment  of  the  amount  was 
decreed  by  the  court  below,  but  being  less  than  the  sum  to 
which  the  plaintiff  in  error  supposed  herself  to  be  entided,  she 
ai^ealed  from  the  decree. 

It  has  been  decided  by  this  court,  upon  an  appeal  by  the 
defendant  in  error,  that  the  complainant  in  the  case  is  not  enti- 
tled to  relief,  in  this  suit.  Of  course  it  is  unnecessary  to  de- 
cide, whether  the  accounts  be  according  to  the  testimony. 

DECREE  AFFIRMED  WITH  COSTS. 

Upon  the  appeal  of  T.  C,  Stump. 

The  defendant  in  error,  is  the  widow  of  the  late  William  F. 
Miller  J  and  in  her  bill  of  complaint  claims  dower  in  several 
tracts  of  land,  of  which  she  allies  that  her  husband  was 
seized,  during  their  coverture. 

Some  of  the  lands  were  conveyed  to  her  husband  by  John 
Wilson;  and  of  the  rest,  her  husband's  father  died  seized,  and 
the  land  descended  to  his  children. 

Of  her  claim,  to  dower  in  the  lands  conveyed  by  Wtkotiy 
we  will  first  dispose. 

It  is  admitted  in  the  case,  that  after  the  marriage  of  the  de- 
fendant in  error,  the  lands  were  conveyed  by  Wilson  to  the 
husband.  The  deed  bears  date  the  25th  day  of  May  1813, 
and  is  a  conveyance  in  trust  for  the  use  and  behoof  of  sakl 
Wilson,  during  his  natural  life,  and  after  his  decease,  to  the 
grantee,  (the  husband  of  the  defendant  in  error,)  in  fee.  On 
the  1st  of  December  1824,  the  grantee  mortgaged  the  same 
lands,  to  secure  the  payment  of  a  sum  of  money  which  he 
owed  to  one  John  Herbert.     He  then  applied  for  the  benefit 


Digitized  by 


Google 


OP  MARYLAND.  311 


Miller  V9.  Stiimp«— 1845. 


of  the  insolvent  laws,  and  his  trustee  afterwards  sold  the  mort- 
gaged premises  to  the  jdaintifT  in  error,  for  a  sum  which 
exceeded  that  due  on  the  mortgage.  Wilson^  the  grantor  in 
the  deed  first  mentioned,  died  before  Miller ,  but  some  time 
after  the  execution  of  the  mortgage. 

Is  the  widow  entided  to  dower  in  these  lands  ?  According 
to  the  law  of  Marylandy  she  is  not  entitled.  It  may  be,  as  has 
been  suggested,  that  the  decision  of  the  courts  of  some  of  our 
sister  States  would  entitle  her  to  dower,  if  the  real  estate  was 
situate  in  those  States.  But  we  do  not  take  our  law  from  those 
States.  The  law  of  England  is  the  law  of  our  State,  in  re- 
gard to  dower,  ^ ^except  when  and  so  far  as  it  may  be  changed 
by  our  legi£dature;"  and  the  English  law,  as  we  received  it, 
did  not  give  a  widow  dower  in  such  an  estate,  as  the  husband 
had  in  these  lands. 

Our  act  of  Assembly  of  1818,  ch.  193,  is  the  cMily  law  of 
Marylandy  which  gives  the  widow  a  right  to  dower  in  an 
equitable  estate;  and  that  act  as  expounded  by  this  court, 
in  the  case  of  Hopkins  cigainst  Fn/j  (decided  December 
term  1844,)  does  not  give  to  the  defendant  in  error,  dower  in 
this  land.  It  was  there  decided,  that  the  claim  to  dower  in  an 
equitable  estate,  can  be  asserted  with  success  only  when  allow- 
ance of  it  cannot  ^^operate  to  the  prejudice  of  the  rights  of  any 
but  creditors,  heirs,  and  the  devisees  in  a  vnll,"  executed  sub- 
sequently to  the  passage  of  the  law.  It  would  operate  to  the 
prejudice  of  others,  if  in  this  case,  when  the  equitable  tide  had 
been  parted  with  by  the  husband,  during  his  life,  the  widow 
was  allowed  dower.  The  act  of  Assembly  does  not  say,  and 
it  ought  not  to  be  construed  to  mean,  that  the  widow  shall  be 
^^entitled  to  dower,  in  lands,  held  by  equitable  tide  in  the  hus- 
band," at  any  time  during  the  coverture. 

The  mortgaged  premises,  however,  sold^  for  more  money 
than  the  debt  secured  by  the  mortgage,  and  it  may  be  asked, 
whether  she  cannot  claim,  in  lieu  of  one-third  of  the  land,  a 
portion  of  the  surplus,  or  the  interest,  during  her  life,  of  one- 
third  of  the  surplus?  In  some  cases,  it  may  be  aigued,  that 
the  widow  is  entided  to  a  portion  of  the  surplus.  It  is  not 
nccesary,  however,  upon  this  appeal,  to  enquire  if  such  be  the 
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law  of  this  case.  If^  indeed,  she  be  entitled  to  receive  anjrtbk^, 
she  is  not  to  receive  it  of  the  purchaser,  and  he  is  the  oaky 
person  of  whom  she  is  now  claiming  it.  He  purchased  and 
holds  the  land,  firee,  and  discharged  from  any  claim  of  dower. 
So  much  of  her  claim,  then,  must  be  disallowed. 

The  next  enquiry  is,  can  she  claim  dower  in  the  other  parcels 
of  land? 

These  consist  of  real  estate,  of  which  the  father  of  her  bus- 
band  died  seized,  in  fee,  during  the  coverture,  and  which  de- 
scended to  the  latter,  and  the  other  children  of  die  deceased. 

It  is  admitted  by  the  parties,  that  upon  an  apjrficalion  to  the 
coun^  court  for  a  division  of  the  estate,  and  a  repGrt  by  the 
commissioneTB,  thai  it  was  mcapable  of  <fi vision;  a  sale  of  the 
land,  by  the  ccmmissioners,  was  ordered,  and  at  that  sale  the 
husband  of  the  defendant  in  error,  became  the  purchase,  and 
gave  bonds  to  the  odier  heirs  for  their  proportion  of  the  pur- 
chase mon^;  that  these  proceedings  were  confirmed,  uid  the 
bonds  approved  of  by  the  court;  that  the  purchase  money  was 
unpaid  when  the  purchaser  aj^ed  for  the  benefit  of  the  in8<^ 
vent  law,  as  before  stated:  the  lands  were  afterwards  s(dd  by 
the  trustee,  and  for  a  sum  not  more  than  sufficient  to  pay  the 
other  heirs,  and  a  claim  against  the  estate  of  the  deceased  for 
whidii  these  lands  were  answerable;  that  the  husband,  after  he 
became  the  purchaser,  was  put  in  possessiim  of  the  land,  and 
held  possession  of  the  same,  until  be  ap|died  for  the  beneAt  of 
the  msolvent  law,  but  never  obtained  a  ccmveyance. 

This  land  having  been  sold  to  pay  the  money  due  to  the 
other  heirs,  who  had  a  lien  on  it,  the  widow,  it  is  the  eipuakm 
of  the  court,  acquired  no  title  to  dower  by  reaemi  of  the  pur- 
chase. 

DECREE  REVERSED  AND  BILL  DISMISSED  WITH  COSTS. 
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David  Barr,  Garnishee  of  Alfred  ClinE;  vs.  Charles 
M.  Perry. — December  1846. 

Under  the  act  of  1795,  ch.  56,  a  citizen  of  Mwryland  is  authorised  to  proceed, 
by  attachment,  against  any  person  htnuifidt  indebted  to  hun»  who  is  not  a 
citizen  of  this  State,  and  doth  not  reside  therein^  It  also  prescribes  the 
form  of  proceeding. 

The  garnishee,  in  an  attachment  cause,  may  plead  in  bar,  that  at  time  of 
issuing  the  attachment,  the  alleged  debtor  was  a  citizen  of  the  State,  and 
residing  therein;  the  non-residence  of  the  debtor  in  this  case,  was  as  essen- 
tial as  his  indebtedness. 

The  plaintiff  in  an  attachment  cause  cannot^  by  his  affidavit,  conclude  the 
garnishee)  upon  the  question  of  jurisdiction  in  the  court.  He  may  deny, 
by  plea>  the  truth  of  facts  essential  in  such  affidavit,  and  thus  show  the 
court  had  not  jurisdiction  rightfully. 

Under  the  act  of  1715,  no  attachment  can  issue  against  a  resident  defendant, 
until  a  second  capias  shall  have  been  returned  non  est.  , 

It  has  been  repeatedly  decided,  that  if  the  affidavit  of  the  creditor  is  in  any 
respect  defective,  its  defects  may  be  relied  on  in  any  stage  of  the  pro- 


The  necessity  of  an  averment  in  the  affidavit,  of  the  citizenship  of  the  plain- 
tiff, is  now  done  away  with  by  the  act  of  1834;  but  whether  it  be  there 
stated  or  not,  that  act  requires  the  plaintiff,  at  the  time  of  trial,  to  prove 
his  citizenship. 

The  affidavit  is  indispensable,  in  order  to  give  to  a  magistrate  authority  to 
order  an  attachment  by  the  clerk  of  the  county  court,  but  when  the  court 
gives  judgment!  it  must  be  because  there  is  legal  proof,  that  the  debtor,  in 
the  language  of  the  act,  is  not  a  citizen  of  the  State,  and  not  residing 
therein. 

At  some  stage  of  the  proceedings,  and  in  some  form  or  other,  the  garnishee 
must  have  the  power  of  denying  the  truth  of  the  matters  charged  in  the 
affidavit. 

The  design  of  the  attachment  law  is,  as  well  to  protect  our  own  citizens  while 
within  the  reach  of  the  State's  process,  against  any  such  summary  proceed- 
ing, as  to  give  the  citizens  of  the  VwiUA  States  a  remedy  against  debtors, 
whose  persons  are  out  of  the  reach  of  our  process,  but  who  have  property 
within  our  territory  and  jurisdiction. 

The  plaintiff  in  attachment  need  not  file  a  declaration.  The  plea  of  the  gar- 
nishee is  to  the  writ  of  attachment,  and  the  business  of  the  plea  is^  to  show 
why  the  attachment  should  be  quashed. 

By  the  acts  of  1832,  ch.  280;  1834,  ch.  79;  and  1839,  ch.  39,  there  is  a  de- 
parture from  what  has  been  called  the  theory  of  our  attachment  laws. 

Originally,  the  simple  object  of  an  attachment  was,  to  compel  the  debtor  fo 
give  bail,  and  appear  to  the  ordinary  suit,  and  that  object  being  accom- 
plished, the  attachment  was  necessarily  dissolved. 

40        V.3 


Digitized  by 


Google 


314  CASES  IN  THE  COURT  OF  APPEALS 

Burr,  ^rnuhee,  v«.  Perry. — 1645. 

The  desigpd  of  the  later  laws  was  to  continue  to  the  creditor,  who  has  been 
obliged  to  have  reoourse  to  thb  process,  the  lien,  which,  by  the  senrice  of 
the  attachment,  he  had  on  the  property  attached,  unless  the  debtor  will 
give  other  and  better  security  than  that  which  is  afforded  by  giTing  bail. 

Bail  may  be  gi^en,  and  at  any  time  might  be  discharged,  by  surrendering  the 
principal,  and  thus  the  creditor  might  be  depriTed  of  his  lien,  and  hare  no 
security  for  his  debt. 

The  law  now  leaves  the  non-resident  debtor  still  at  liberty,  by  giving  bail  to 
get  the  control  of  the  suit,  but  forbids  the  dissolution  of  the  attachment, 
unless  bond,  with  approved  security,  is  offered. 

But,  these  laws  relate  to  non-resident  debtors,  and  must  be  confined  to  them: 
they  do  not  relate  to  abuse  or  misuse  of  the  process  of  the  court,  and  must 
not  be  construed  to  apply  to  suits  against  residents. 

Hie  act  of  1834,  ch.  79,  is  confined  to  debtors  non-resident  of  the  State. 

The  act  of  1839,  cb.  39,  extends  the  provisions  of  the  act  of  1834.  It  in- 
cludes absconding  debtors,  and  is  for  the  benefit  of  a  plaintiff,  or  plaintiffii, 
one  of  whom  resided  within  the  State;  and,  moreover  requires,  that  the 
deftndant,  or  some  one  of  the  defendants,  should  have  been  a  citizen  of 
the  State,  at  the  time  when  the  contract  was  made,  or  the  debt  or  damages 
accrued,  upon  which  an  an  attachment  may  issue. 

If  the  plaintiff  intended  to  avail  himself  of  the  act  of  1839,  in  anrwer  to  the 
plea  of  the  garnishee  in  this  case,  he  should  have  made  it  the  subject  of  a 
replication. 

Where  an  attachment  v^as  granted  to  compel  an  appearance,  on  the  ground, 
among  others,  that  the  defendant  was  a  non-resident,  and  he  was  arrested, 
appeared,  and  gave  bail  to  the  action,  this  does  not  dissolve  the  attachment 
as  fcnrmerly.  Both  cases  will  be  in  court,  viz:  that  against  the  defendant,  as 
well  as  that  against  the  garnishee.  The  defendant  will  get  the  conduct  of 
his  own  suit.  The  plaintiff  may  get  judgment  in  both.  The  proper  course 
win  be  to  delay  the  trial  of  the  attachment,  until  a  trial  is  had  against  the 
debtor  defendant. 

The  court  is  not  precluded,  by  these  later  acts,  fVom  ascertaining  tho  truth, 
and  giving  the  alleged  debtor  relief,  if  his  property  has  been  wrongfiiUy 
seized. 

The  decision  of  the  county  court,  permitting  the  garnishee  in  an  attachment 
cause,  to  file  pleas  in  bar,  and  to  the  merits,  is  not  the  subject  matter  of  an 
appeal. 

Appeal  from  Washington  county  court 

This  was  an  attachment^  sued  out  on  the  14th  January 
1843^  upon  two  promissory  notes  of  Alfred  Cliney  pajrable  to 
the  appellee^  and  upon  an  account  for  money^  lent  to  said 
Oine  by  him.  The  affidavit  declared^  that  ^^  Charles  M. 
Perry  did  also  make  oath;  that  he  is  credibly  informed^  and 
verily  believes,  that  the  said  Alfred  Cline  is  not  a  citizen  of 
the  State  of  Maryland j  and  doth  not  reside  (herein." 
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An  attachment  was  awarded  and  issued^  and  letumed^ 
^^levied  upon  the  credits  of  Cliney  in  the  bands  of  the  appel- 
lant ^  to  amount  of,"  &c. 

The  garnishee  appeared^  and  pleaded : — 

Ist.  Non  assumpsit  by  A.  C. 

2nd.  Nulla  bona  of  A.  C  in  his  hands. 

3rd.  That  at  the  time  of  issuing  and  suing  forth  the  writ 
of  attachment  in  this  case,  he,  the  said  Alfred  CUne,  was  a 
citizen  of  this  State,  and  resided  therein,  ice. 

4th.  That  at  the  time  of  the  date,  and  issuing  of  the  writ  of 
attachment  in  this  case,  against  the  said  Alfred  dine,  to  wit, 
on  the  14th  day  of  January  1843,  and  for  a  long  time  imme- 
diately before  the  issuing  and  suing  forth  said  writ  of  attach- 
ment, the  said  Alfred  Cline  was  a  citizen  of  the  State  of  Mary- 
land y  and  resided  therein;  and  that  the  said  Alfred  Cline  was 
taken  by  the  sheriff  of  Washington  county,  under  and  by  virtue 
of  the  writ  of  capias  ad  respondendmn.  which  issued  on  the 
14th  day  of  January  1843,  with  the  said  writ  of  attachment 
against  him,  the  said  Alfred  Cliney  and  to  the  said  sheriff  di- 
rected, and  the  said  Alfred  Cline,  being  so  in  the  custody  of 
the  sheriff  of  Washington  county,  and  under  and  by  virtue  of 
said  writ  of  cctpias,  appeared  in  the  Washington  county  court 
to  said  writ  or  action,  and  gave  and  entered  special  bail  to  said 
action,  and  this  the  said  garnishee  is  ready  to  verify,  where- 
fore, <fcc. 

5th.  That  the  said  Alfred  CXine  was  arrested  and  taken  by 
the  sheriff  of  Washington  county,  under  and  by  virtue  of  the 
writ  of  capias  ad  respondendmHy  which  issued  on  the  14th  day 
of  January  1843,  with  the  said  attachment  in  this  case,  against 
the  said  Alfred  dine,  and  to  the  said  sheriff  of  Washington 
county  directed ;  and  the  said  Alfred  dine  being  so  in  the 
custody  of  the  said  sheriff,  by  virtue  of  the  said  arrest,  under 
and  by  virtue  of  the  said  writ  of  capias,  appeared  in  the  Wash- 
ington  coimty  court,  where  said  action  was  pending,  and  to 
which  court  said  writ  of  capias  was  made  returnable,  and 
thereto  obtained  his  release  and  discharge  from  the  custody  of 
the  sheriff,  aforesaid,  gave  special  bail  to  said  action,  and  this 
the  said  garnishee  is  ready  to  verify,  wherefore,  &c. 
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Issues  were  made  upon  the  1st  and  2nd  pleas^  and  the  plam- 
tiff  demuired  generally  to  the  3rd^  4th  and  6th  pleas  in  bar, 
and  there  was  a  joinder  in  demurrer.  The  county  court;  (T. 
Buchanan,  A.  J,,)  sustained  the  demurreFS,  and  awarded 
judgment  of  condenmation  of  the  credits  of  A.  CUnSy  upon 
those  pleas. 

Exception.  At  the  trial  of  this  cause,  the  defeiulant  offered 
to  file  the  following  pleas,  before  mentioned,  which  were  set 
out  at  length  in  the  excepticm. 

The  plaintiff  objected  to  right  of  the  defendant,  David  Barry 
to  plead  the  matters  contained  in  the  said  pleas,  by  reason  of 
an  agreement  made  between  the  counsel  of  the  parties  in  the 
principal  suit,  withoui  the  privity  or  consent  of  the  said  garni' 
shee,  at  the  November  term  la^t  of  this  court,  which  is  in  the 
words  and  figures  following,  viz : — 

"It  is  agreed,  by  and  between  the  counsel  of  record  in  the 
above  cases,  (there  being  various  garnishees,  and  a  case  against 
each  docketted,)  and  whose  names  are  signed  to  this  agreement, 
both  for  the  plaintiff  and  the  defendant,  with  the  assent  and 
authority  for  that  purpose,  given  to  the  said  counsel  by  the 
plaintiff  and  defendant  in  said  cases,  that  the  said  cases  shall 
be  entered  continued  to  the  next  court,  on  the  fc^owing  terms, 
to  wit:  Should  not  the  full  amount  of  the  plaintiff's  claim  in 
said  cases,  as  evidenced  by  the  promissory  not^  of  said  Alfred 
CUney  filed  in  said  cases,  and  all  costs  of  said  cases  be  paid 
to  the  said  plaintiff,  or  his  attorneys,  or  otherwise  satisfactorily 
arrapged  with  said  plaintiff,  or  his  attorneys,  by  the  first  day  of 
the  next  Idarch  term  of  said  court,  then,  and  in  that  event, 
judgment  of  condemnation  shall  be  entered  by  said  court,  con- 
demning the  property  attached  for  the  payment  of  sfud  claim 
pf  the  plaintiff,  and  all  costs.  It  is  also  further  agreed  an4 
understood,  by  and  between  said  parties,  acting  by  their  coup- 
sel  aforesaid,  that  the  said  cl^im  of  said  Perry y  shall  be  in  no 
way  reduced  by  any  set  off  ox  di^count,  to  be  uiged  or  jdeade^i 
by  said  Alfred  Cliney  except  w}iat  may  be  admitted  by  said 
plaintiff,  or  his  attomeys.  Apd  it  is  further  agreed,  that  the 
said  Alfred  Cline  shall,  at  the  next  term  of  said  court,  inter- 
pose no  difficultjr  whatever,  or  obstaple,  to  a  judgment  of  coii- 
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demnation  against  the  property  and  credits  attached,  by  virtue 
of  the  attachment  issued  in  said  case,  to  the  amount  of  the 
said  claim  of  said  Perry.  It  is  also  agreed,  that  the  said 
Perry  waives  all  claim  for  the  money,  charged  as  loaned,  in 
the  statement  and  affidavit  filed  in  said  cause,  and  any  other 
claim,  except  what  arises  from  said  notes." 

The  plaintiff,  upon  the  reading  of  this  agreement,  prayed 
the  court  to  reject  the  said  pleas,  except  the  plea  of  nvUa  bona, 
upon  the  ground,  that  all  the  other  jdeas  were  offered  by  the 
garnishee  on  behalf  of  the  said  Alfred  dine,  the  principal 
defendant,  who,  by  his  said  agreement,  had  precluded  himself 
from  filing  the  said  pleas.  But  the  court,  (T.  Buchanan,  A. 
J.,)  overruled  the  said  objection,  and  permitted  the  said  garni- 
shee to  file  the  said  pleas.     The  plaintiff  excepted. 

The  garnishee  prosecuted  this  appeal. 

The  cause  was  argued  before  Ajicher,  C.  J.,  DdiusET, 
Chambers,  Magruder  and  Martin,  J. 

By  Palmer  and  McMahon  for  the  appellant,  and 
By  George  Schley  and  W.  Price  for  the  appellees. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

in  deciding  the  questions  which  arise  in  this  case,  it  is  to  be 
assumed,  that  the  defendant  in  error,  is  a  citizen  of  Maryland^ 
Being  so,  the  act  of  Assembly,  1795,  ch.  56,  authorises  him 
to  proceed ,  by  attachment,  against  any  person  bona  fide  indebted 
to  him,  who  is  not  a  citizen  of  the  State,  and  doth  not  reside 
therein.     It  also  prescribes  the  form  of  proceeding. 

The  affidavit  upon  which  the  attachment  in  this  case  was 
issued,  states,  that  the  defendant  in  error,  is  credibly  informed, 
and  verily  believes,  ^^that  his  debtor,  A.  Cliney  is  not  a  citizen 
of  the  State,  and  does  not  reside  therein."  The  attachment 
was  laid  in  the  hands  of  the  plaintiff  in  error,  who  appeared  to 
i^w  cause  why  the  property  of  this  debtor,  which  was  diccord- 
ipg  to  the  return  of  the  sheriff,  in  his  hands,  should  not  be 
c<^demned.  With  other  pleas,  the  garnishee  pleaded,  that  at 
(he  time  of  the  issuing  of  the  attachment,  the  alleged  debtor 
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was  a  citizen  of  the  State,  and  residing  therein.  To  this  plcA 
the  defendant  in  error,  put  in  a  general  demurrer,  which  was 
sustained  by  the  court,  and  the  first  question  is,  whether  there 
benot  error  in  this? 

To  warrant  the  proceeding  by  attachment  in  this  case,  the 
non-residence  of  the  debtor,  is  as  essential  as  his  indebtedness. 
It  was  because  he  was  alleged  to  be  &  non-resident,  that  the 
defendant  in  error,  was  enabled  to  obtain  the  attachment.  If, 
then,  it  be  true,  as  the  garnishee  in  this  plea  allies,  that  the 
debtor  was  a  citizen  of  the  State,  and  residing  therein  when 
the  attachment  was  issued,  then  the  proceeding  was  in/raudem 
legis.  The  demurrer  to  the  plea  admits,  that  the  debtor  was 
a  citizen  of  the  State,  and  residing  therein  when  the  attach- 
ment was  issued.  If  so,  it  is  a  case  in  which  the  court  below 
had  no  jurisdiction,  unless  the  defendant  in  error,  can  give  to 
it  jurisdiction  by  his  affidavit,  admitted  to  be  untrue  in  this 
respect. 

It  is  insisted,  however,  that  although  the  proceedings  in  this 
case  be  in  violation  of  law,  and  although  of  this  case,  the  court 
had  not  rightfully  jurisdiction,  yet,  of  this,  the  garnishee  cannot 
avail  himself.  ^^Such  a  doctrine,  (said  a  court  of  a  sister  State,) 
is  attended  with  the  most  pernicious  consequences.  The  par- 
ties who  issued  the  process,  are  bound  to  support  it,  when  it  is 
attacked."  2  Yeatesy  277.  Such  a  doctrine  is  not  easily  to 
be  reconciled  with  the  law,  as  expounded  by  this  court.  ^'He, 
(the  garnishee,)  is  a  party  to  the  attachment,  and  can,  at  all 
times,  plead  to  it,  and  object  to  its  iUegality  or  irregularity. "  10 
O.  ^  J.y  386.  Such  a  doctrine,  puts  it  in  the  power  <rf  a 
creditor  to  repeal,  in  effect,  so  much  of  the  law  of  1716,  as 
declares,  that  no  attachment  shall  issue  against  a  defendant 
residing  in  the  State,  until  a  second  writ  ehall  have  been  re- 
turned non  est,  because  if  the  pretended  creditor  chooses  to 
swear,  that  he  is  "credibly  informed,  and  verily  believes  his 
alleged  debtor  to  be  a  non-resident,  that  non-residence  could 
never  afterwards  be  denied,  either  by  the  debtor  himself,  or  by 
his  garnishee,  who  is  bound  to  protect  the  effects  in  his  hands, 
until  the  law  makes  it  his  duty  to  surrender  them  to  a  stranger." 
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When,  in  the  Supreme  Court  of  Vermonty  it  was  urged  by 
counsel,  that  ^^the  trustee,  (garnishee,)  is  summoned,  for  the 
sole  and  only  purpose  of  disclosing,  whedier  or  not  he  had  in 
his  hands  the  effects  of  the  debtor,"  the  court  conectly  replied, 
^^as  a  general  rule^  and  at  common  law,  a  man  can  have  no 
legal  proceedings  taken  against  him,  in  relaticxi  to  his  debts  and 
dealings,  except  by  his  creditor."  This  is  a  right  and  privi- 
lege of  no  inferior  importance.  That  a  man  should  be  called 
into  court,  and  there  subjected  to  personal  examination,  upon 
oath,  in  relation  to  his  debts  and  dealings  with  third  persons;  a 
proceeding  which,  even,  those  third  persons  could  not  them- 
selves take,  especially  in  a  court  of  law,  is  not  to  be  suffered, 
but  in  cases  of  imperative  necessity,  and  by  express  and  clear 
law.  This  statute  clearly  interferes  with  the  common  law 
rights  of  the  trustee,  (garnishee,)  in  many  important  particu- 
lars. It  subjects  him  to  the  process  of  a  stranger,  with  whom 
he  has  no  privi^.  It  calls  him  into  court,  when  his  creditor 
does  not  desire  it.  It  subjects  him  to  personal  disclosure.  9 
Vennont  Reports^  273.  See  also  1^/  Cfreen^s  N.  J.  Repcrts, 
131,  250. 

Surely,  when  an  individual  is  subjected  to  all  this,  and  is 
brought  into  court,  to  show  cause  why  he  should  not  pay  the 
debt  of  another  person,  because  to  that  person  he  may  be  in- 
debted^ he  must  have  a  right  to  show,  that  this  proceeding, 
which  is  clearly  in  derogation  of  his  common  law  rights,  is  a 
pioceeding  forbidden  by  the  law;  he  must  have  a  right  to  deny 
the  existence  of  fitets^  which  the  statute,  itself,  declares  must 
exiit^  in  order  to  give  jurisdiction  to  the  court.  Is  it  true,  that 
here,  although  the  supposed  debtor  of  another  person  is  not  to 
be  harrassed,  and  the  property  of  debtors  is  not  to  be  seized, 
but  in  cases  of  imperative  necessity,  yet,  the  creditor,  himself, 
by  swearing  to  that  which  is  imtrue,  can  produce  those  evils, 
and  the  law  is  powerless  to  afford  relief  to  peiBons  who  are  thus 
wronged  and  oppressed?  The  garnishee,  we  are  told,  is  pre- 
cluded from  questioning  the  jurisdiction  of  the  court,  although 
its  want  of  jurisdiction  is  admitted  by  the  plaintiff;  and  the 
debtor  certainly  cannot,  after  he  has  appeared  to  the  suit^  in 
order  to  resist  what  he  may  deem  to  be  an  unjust  demand,  and 
to  save  his  property  from  sacrifice. 
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It  has  been  repeatedly  decided  by  this  couit^  that  if  the  affi- 
davit of  the  creditor  is  in  any  respect  defective^  it8  defects  may 
be  relied  on  in  any  stage  of  the  proceedings.  See  6  H.  6/^  J., 
446.  5  H  ^  J.,  133.  Surely^  the  motion  to  quash  the 
attachment^  may  be  made  by  the  garnishee^  as  well  as  by  any 
other  person^  and  when  he  makes  these  objections^  and  directs 
the  attention  of  the  comt  to  any  defect  in  the  proceedings^  is 
he  not  showing  cause  why  the  goods  of  the  debtor^  in  his  hands^ 
shall  not  be  wrested  from  him^  to  pay  the  supposed  debt  on 
which  the  attachment  is  issued?  He  may  then  show  cause^ 
even  although  he  has  effects  of  the  debtor  in  his  hands. 

But^  in  this  case^  the  objection  is  not  to  the  form  of  the  affi- 
davit. It  does  state  the  debtor  to  be  a  non-resident^  and  it  is 
insisted^  that  the  affidavit^  in  this  respect^  is  not  to  be  contra- 
dicted. 

The  creditor^  then,  is  allowed  to  prove  this  all  essential  pointy 
by  swearing  that  he  is  credibly  informed,  and  verily  believes  it 
to  be  true,  although  no  disinterested  witness  would  be  allowed 
to  state  what  he  was  credibly  informed,  and  though  he  verily 
believed  it  to  be  true.  Now,  it  would  be  difficult  to  prove, 
that  so  much  of  the  affidavit  as  relates  to  the  debtor,  not  being 
a  citizen  of  the  State,  nor  residing  therein,  is  incontrovertible, 
and^  yet,  that  the  truth  of  the  residue  of  the  affidavit  may  be 
questioned.  In  the  residue  of  the  affidavit,  he  is  required  to 
speak  positively ;  he  is  testifying  to  what  he  is  required  to  know, 
not  to  what  he  believes  to  be  true.  Yet^  it  can  scarcely  be 
pretended,  that  the  affidavit  furnishes  conclusive  evidence  of 
the  amount  of  indebtedness,  or  that  the  creditor  is  a  citizen  of 
one  of  the  States,  territories  or  districts. 

In  the  case  of  Dawson  vs.  Brovnty  12  G.  !f  /.,  63,  it  was 
decided,  that  the  creditor  is  not  bound  to  produce  before  the 
judge  or  justice,  all  the  written  evidence  which  may  be  in  his 
possession,  and  which  might  be  used  before  the  jury^  to  estab- 
lish the  debt,  and  entide  him  to  a  condemnation  of  the  property 
attached.  The  affidavit,  then,  so  far  as  it  relates  to  the  amount 
of  indebtedness,  or  would  prove  any  indebtedness^  is  not  con- 
clusive, and  why  should  that  part  of  it,  in  which  the  creditor 
swears,  touching  what  he  does  not  pretend  that  he  knew,  be 
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treated,  as  would  be  a  record,  against  which  there  can  be  no 
averment? 

It  is  unnecessary  here,  to  collect  the  various  cases  in  Which, 
in  the  trial  of  the  attachment,  (the  creditor  against  the  garni- 
shee,) the  creditor  was  defeated,  because  he  omitted  to  provfe 
to  the  jury,  that  he  was  a  citizen  of  ihe  State,  district  ot  tem- 
tory,  of  which  he  professes  to  be  a  citizen.  See  the  case, 
Mande^iUe  vs.  Jarret,  6H.^  /.,  497;  and  tJso,  see  6  6?.  ^  /., 
243.  The  want  of  such  an  averment  in  the  affidavit,  is  now 
tendered  uimecessary,  by  the  act  of  1834,  ch.  79,  but  whether  • 
it  be  stated  in  the  affidavit  or  not,  that  act  of  Assembly  requires 
him,  at  the  time  of  trial,  to  prove  his  citizenship.  Now,  why 
is  it,  that  this  court  has  so  oflen  decided,  that  on  the  plea  of 
non  assumpsit^  simply,  the  verdict  of  the  jury  must  be  for  the 
defendant,  unless  the  plaintiff  pi'oves,  that  at  the  timei  of  the 
issuing  the  attachment,  he  was  a  citizen  of  otie  of  our  States, 
territories  or  districts?  Is  it  not  to  entitle  him,  by  judgment  of 
ih6  court,  to  a  condemnation  of  the  property  attached  upk>n  the 
simple  finding  of  the  jury,  that  a  third  person,  ttot  before  the 
court,  is  indebted  to  the  plaintiff  the  aiscertained  amOimt? 
Must  it  not  be,  that  to  eiititlei  him  to  a  judgment  against  the 
garnishee,  he  must  prove  to  the  jury,  not  simply  the  amount 
of  another  person's  indebtedness,  but  a  right,  in  the  attachment 
cascj  to  recover  judgment? 

The  affidavit  of  thei  creditor  is  dot  required,  in  Order  to  fur- 
nish him  at  the  time  of  the  trial,  with  proof  of  his  claim,  or  of 
the  citizenship  of  the  plaintiff,  oi'  of  the  non-feisidence  of  the 
debtor.  This  affidavit,  stating  in  coTmeCtion  with  other  mat- 
tcfrs^  the  non-residence  of  the  debt6r,  is  indispensable,  in  order 
to  give  to  the  magistrate  authority  to  ordet  the  attachment,  but 
when  the  court  gives  judgment,  it  must  be  because  there  is 
legal  proof,  that  the  debtor  is,  (riot  believed  to  be,  but  id,)  in 
the  language  of  the  act^  not  a  citizen  of  the  Statef,  and  not 
residing  therein. 

How  can  the  garnishee,  at  all  times,  objeict  to  the  illegality, 

as  well  as  irregularity  of  the  attachment,  (as  is  said  in  10  G. 

4^  /.,  286,)  but  by  den)ring,  or  pittting  the  creditor  to  the  proof, 

by  legal  testimony,  of  his  own  citizenship,  the  indebtedness 
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alleged^  and  the  non-residence  of  the  debtor?  The  aigument 
about  the  affidavit,  and  its  conclusiveness  to  establish  all  or  any 
of  the  facts  stated  in  it,  might  be  urged  with  equal  success,  to 
prove,  that  if  the  creditor  makes  the  affidavit  required  by 
another  (the  5th,)  clause  of  the  act  of  1795,  the  garnishee 
would  no  longer  be  at  Uberty  to  insist,  that  he  had  no  effects  in 
his  hands. 

At  some  stage  of  the  proceedings,  in  some  form  or  other,  the 
garnishee,  (having  a  right  to  object  at  all  times  to  its  ill^^ality, 
as  well  as  irregularity,)  must  have  the  power  of  denying  the 
truth  of  the  matters  charged  in  the  affidavit.  The  law  would, 
otherwise,  defeat  one  of  its  manifest  objects.  Its  obvious  de- 
sign is,  as  well  to  protect  our  ovm  citizens,  while  within  the 
reach  of  its  process,  against  any  such  summary  proceeding,  as 
to  give  to  citizens  of  the  United  Statesy  a  remedy  against 
debtors,  whose  persons  are  out  of  the  reach  of  its  iMX>cess,  but 
who  have  property  within  its  territory  or  jurisdiction. 

The  question,  then,  would  seem  to  be,  whether  the  defen- 
dant had*a  right  to  make  the  objection  to  the  plaintiff's  recovery, 
in  the  manner  he  did?  It  may  be  said,  that  such  a  plea  is 
unnecessary,  because  the  plea  of  non  assumpsit  would  have 
answered.  In  the  first  place,  it  may  be  remarked,  that  upon 
the  strict  rules  of  law,  the  plaintiff  has  no  right  to  insist.  He 
has  filed  no  declaration,  and  need  not  to  file  one.  Whether 
filed  or  not,  the  plea  is  and  must  be  to  the  writ,  A  H.  ^  /., 
186;  and  the  business  of  the  plea  is,  to  show  why  the  attach- 
ment should  be  quashed.  Why  condenmation  should  not  be 
had  of  the  goods  and  chattels,  &c.,  in  the  hands  of  the  garni- 
shee. K  the  plea  sets  forth  anything,  which,  if  true,  proves 
that  the  attachment  v^ras  not  legally  issued,  it  is  a  full  and  com- 
plete defence. 

It  may  be  said,  that  it  amounts  to  the  general  issue.  We 
are  told,  that  when  the  defence  consists  of  matters  of  law,  it  may 
be  pleaded  specially,  though  it  may  be  admitted  in  evidence, 
under  the  general  issue.  A  release,  coverture,  infiemcy,  or  pay- 
ment, may  be  pleaded  specially  in  assumpsit;  though  aay  of 
these  matters  may  be  given  in  evidence,  under  the  plea  of  wm 
assumpsit.    But,  even  if  it  was  not  strictly  admiseible^  it  is  a 
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defect  in  form  merely,  and  can  be  taken  advantage  of  only  on 
special  demurrer.     Archbold  on  Pkdding,  196. 

This  plea  seems  to  be  authorized  by  the  Vermont  case, 
already  referred  to,  and  a  case  in  6  Connect.  ReportSy  118, 
with  which,  also,  we  have  been  furnished  by  the  counsel  for 
the  plaintiff  in  error. 

But,  what  ground  is  there  for  this  objection?  In  CampbeU 
vs.  Morris,  3  IT.  4*  McH.,  652,  Judge  Chase  said,  that  the 
attachment,  imtil  dissolved  by  bail  and  appearance,  is  a  sum- 
mary process,  and  while  its  nature  remains  unchanged,  every 
fiu;t  is  cognizable  by  the  court,  which  will  not  only  quash  it  for 
any  irregularity,  or,  (speaking  with  reference  to  the  case  before 
him,) /^ which  will  show,  that  the  property  attached,  does  not 
belong  to  the  defendant,  and  evidence,  dehors  or  extrinsic,  to 
the  proceeding,  may  be  resorted  to,  in  order  to  prove  the  want 
of  title  to  the  propeity  attached." 

If  proof  of  that  fact  was  admissible,  surely  proof  of  any  other 
fact,  which  shows  that  the  plaintiff  has  been  guilty  of  an  abuse 
of  this  summary  process,  that  he  obtained  the  order  for  the 
attachment,  by  falsehood  and  fraud,  cannot  be  rejected. 

In  the  same  case,  (553,)  speaking  of  a  fact  alleged  to  exist 
in  the  case,  to  wit,  that  Robert  Morris  is  a  citizen  of  Pennsyl- 
vania,  he  added  *^the  court  are  of  opinion,  that  proof  of  that 
fact  can  be  received  on  the  attachment." 

Judge  Chase  was  of  the  opinion,  that  the  proof  was  to  be 
made  to  the  court,  because  the  proceeding  is  summary,  and 
without  the  intervention  of  a  jury.  Now,  if  in  this  latter 
respect,  the  practice  had  not  undergone  some  change;  if  the 
proof  was  to  be  offered  to  the  court,  yet  this  plea  proposes  to 
prove  that  fact,  and  in  this  summary,  irregular  proceeding,  the 
suggestion  may  be  made  to  the  court,  in  the  form  of  a  plea,  as 
well  as  of  a  motion.  It  was  stated,  that  the  alleged  non-resi- 
dent debtor,  was,  in  truth,  a  citizen,  and  the  fact  was  admitted 
by  the  plaintiff.  If  the  question  was  to  be  decided  by  the  court, 
then  the  case  was  ready  for  its  decision. 

But,  the  truth  is,  that  courts  of  more  modem  times,  have 
not  been  so  partial  to  the  old  practice  of  trying  facts,  without 
the  intervention  of  a  jury,  even  in  these  summary  proceedings. 
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The  several  cases  of  South  Carolina ,  which  have  been  cited, 
seemed  to  have  turned  principally  on  the  question,  not  whether 
the  fact  was  triable  at  all,  but  whether  it  was  proper  for  the 
court  to  try  it.  One  of  the  judges  observed,  of  the  old  prac- 
tice, ^^a  short  hand  method  of  quashing  by  motion,  a  remedy 
given  by  law,  would  place  in  the  hands  of  the  court  a  danger- 
ous power.  An  attachment  can  only  be  considered  in  the 
light  of  a  suit  or  action  of  law,  and  like  all  other  legal  reme- 
dies, its  want  of  propriety  or  efficacy,  must  be  made  to  appear 
in  a  regular  course  of  proceeding. ' '  (2  Nott  4*  McCartTs  Re- 
ports,  132.)  And  in  the  latest  decision  in  that  State,  to  which  we 
have  been  referred,  {2nd  HUVs  Reports,  631,)  upon  affidavit, 
that  the  defendant  was  within  the  State  at  the  time  the  attach- 
ment was  levied,  it  was  set  aside,  ^^although,"  said  the  judge, 
^^in  a  case  where  the  fact  was  doubtful,  the  court  would  not  in- 
terfere." This  is  the  doctrine  of  a  State,  which  is  accustomed 
to  require  the  creditor,  in  order  to  obtain  an  attachment,  to  give 
bond,  to  be  answerable  for  the  damages  which  the  defendant 
may  sustain,  by  any  illegal  conduct,  in  obtaining  such  attach- 
ment. 

In  Maryland,  it  ought  not  to  be  doubted,  that  these  facts,  if 
disputed,  may  be  submitted  to  a  jury,  and,  therefore,  may  be 
pleaded.  The  court  cannot  sustain  this  demurrer,  without 
reversing  much  that  is  now  considered  settled  law  in  this  State. 

A  demurrer  was  filed  to  a  plea,  in  which  the  plaintiff  in  error, 
after  alleging,  that  the  debtor  was  a  citizen  of  Maryland,  at 
the  time  of  the  issuing  of  the  attachment,  proceeds,  <^and  he, 
the  s^d  A.  Cline,  was  takefi  by  the  sheriff  of  Washington 
coimty,  under  and  by  virtue  of  the  writ  of  capias  ad  respon- 
dendum, which  issued,  with  the  writ  of  attachment,  to  said 
sheriff  directed,  and  the  said  A.  Cline  being  in  custody  of  the 
sheriff,  imder  the  said  writ  of  capias  ad  respondendum,  ap- 
peared in  Washington  county  court,  and  gave  bail." 

If  this  be  true,  and  so  the  demurrer  admits,  then,  according 
to  the  old  decisions,  the  attachment  was  dissolved,  even  although 
it  was  regularly  and  properly  issued  agaipst  a  debtor,  who  at 
the  time  was  a  non-resident.  Of  course,  the  garnishee  in  this 
plea,  shows  cause  why  the  writ  shoul()  be  dissolved.     But  the 
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old  law  has  undei^ne  some  change.  Besides  the  act  of  1832, 
ch.  280,  with  which  at  present^  we  have  no  concern,  we  have 
the  acts  of  1834,  ch.  79,  and  1839,  ch.  39,  which  it  is  in- 
sisted, require  a  bond  in  this  case,  before  the  attachment  can 
be  dissolved. 

It  is  obvious,  that  in  these  acts  of  Assembly,  there  is  a  de- 
parture from  what  has  been  called  the  theory  of  our  attachment 
laws.  Originally,  the  simple  object  was  to  compel  the  debtor 
to  give  bail,  and  appear  to  the  ordinary  suit,  and  that  object 
being  accomplished,  the  attachment  was  necessarily  dissolved. 
The  design  of  these  last  mentioned  laws,  was  to  continue  to 
the  creditor,  who  has  been  obliged  to  have  recourse  to  this  pro- 
cess, the  lien,  which,  by  the  service  of  the  attachment,  he  had 
on  the  property  attached,  unless  the  debtor  will  give  other  and 
better  security  than  that  which  is  afforded  by  giving  bail.  Bail 
may  be  given,  and  at  any  time  may  be  discharged,  by  surren- 
dering the  principal,  and  thus  the  creditor  may  be  deprived  of 
his  lien,  and  have  no  security  for  his  debt.  Hence,  the  law 
leaves  the  non-resident  debtor  still  at  libeity,  by  giving  bail,  to 
get  the  control  of  the  suit,  but  forbids  the  dissolution  of  the 
attachment,  unless  bond,  with  approved  security,  is  offered. 
But,  these  laws  relate  to  attachments  against  non-resident 
debtors;  (the  act  of  1839,  includes  absconding  debtors,)  and 
must  be  confined  to  them.  They  do  not  relate  to  cases  in 
which  there  has  been  an  abuse  or  misuse  of  the  process  of  the 
court.  They  must  not  be  construed  to  apply  to  suits  against 
residents,  and  unless  ^^the  court  can  superintend  and  control 
the  writ,  by  keeping  it  within  the  design  and  intent  of  the  act, 
it  becomes  an  engine  of  great  oppression  and  abuse." 

The  act  of  1834,  unquestionably,  does  not  embrace  the  case 
before  us.  It  is  confined  in  its  provisions  to  debtors,  not  resi- 
dent in  the  State,  and  the  plaintiff,  in  this  case,  by  demurring 
to  the  plea,  admits,  that  the  debtor  resided  in  the  State  at  the 
time  the  attachment  was  issued. 

The  act  of  1839  extends  the  provisions  of  the  act  of  1834. 
The  former  law,  however,  is  for  the  benefit  of  a  plaintiff  or 
plaintiffs,  one  of  whom  resided  within  the  State,  and  moreover 
requires  that  the  defendant,  or  some  one  of  the  defendants. 
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should  have  been  a  citizen  of  the  State,  at  the  time  when  the 
contract  was  made,  or  the  debt  or  damages  accrued. 

If  the  plaintiff,  in  this  cause,  intended  to  avail  himself  of 
the  provisions  of  this  law,  he  should,  in  a  replication,  have 
brought  himself  within  them. 

The  last  demurrer  requires  us  to  assume,  that  the  debtor  Was 
a  non-resident;  and  if  so,  the  statute  says,  the  attachment  shall 
not  be  dissolved  unless  the  defendant  gives  bond,  with  good 
security.  The  circumstance,  that  he  has  given  bail  and  appear- 
ed, does  not  dissolve  an  attachment  issued  against  a  non-resi- 
dent. The  law  had  been  so,  but  thus  far  is  altered  by  the 
legislature;  he  has  still  a  right  to  give  bail  and  appear,  and 
thereby  get  the  conduct  of  his  own  suit;  but  if  he  be  a  non- 
resident, the  bail  and  appearance  will  no  longer  dissolve  the 
attachment.  Both  cases  will  be  in  court.  The  plaintiff  may 
get  judgment  in  both,  and  the  proper  course  will  be  to  delay 
the  trial  of  the  attachment,  until  a  trial  is  had  in  the  other 
case. 

The  court,  then,  is  not  precluded  from  ascertaining  the  truth, 
and  giving  the  alleged  debtor  relief,  if  his  property  has  been 
wrongfully  seized. 

The  affidavit  is  not  conclusive.  The  fact  of  non-residence 
may  be  enquired  into.  The  great  purposes  of  the  act,  said 
the  Supreme  Couil  of  New  Jersey ^  in  the  case  1st  Green^  134, 
are,  by  seizmg  the  property  of  a  debtor,  to  compel  his  appear- 
ance, to  answer  the  demand  of  the  plaintiff ;  when  from  non- 
residence  or  fli^t,  he  is  beyond  the  process  of  our  judicial 
tribunals,  and  on  his  failure  of  appearance,  to  apply  such 
property  to  the  just  end  of  satisfying  his  debts.  An  attach- 
ment is  an  extraordinary,  not  an  ordinary  writ.  To  use  it 
when  the  debtor  is  within  the  reach  of  ordinary  process,  is 
wholly  inconsistent  with  the  spirit  and  design  of  this  mode  of 
procedure. 

We  should  not  be  disposed  to  say,  that  the  court  below  acted 
wrong  in  receiving  the  pleas,  but  from  such  a  decision  it  is  not 
the  right  of  a  party  to  appeal  to  this  court. 

1st  and  2nd  demurrer  overruled,  and  judgment  reversed; 
3rd  demurrer  and  exception  affirmed,  and 

JUDGMENT  FOR  THE  APPELLANT,  WITH  COSTS. 
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David  Chaney  and  wife^  vs.  William  Tipton  and  wife^ 
AND  OTHERS. — December  1846. 

Upon  a  bill  filed  by  husband  and  wife,  againit  the  co-heirs  of  the  wife,  to 
procure  the  division  or  sale  of  their  father's  real  estate,  of  which  he  died 
seixed  and  intestate,  the  fact,  that  one  of  the  co-heirs,  defendants,  had  par. 
chased  the  wiio*s  interest  from  her  husband,  and  also  the  interest  of  the 
other  heirs,  no  conyeyanoe  having  been  procared  from  the  wife,  in  the 
mode  prescribed  by  law,  to  pass  the  real  estate  of  the/fm«  cover tf  will  not 
prevent  the  connty  coort  from  issuing  a  commission,  and  directing  and 
allowing  an  election  to  be  made  by  the  parties  entitled,  according  to  the 
act  regulating  descents. 

After  an  election  b  made,  and  the  bonds  for  the  purchase  money  are  about  to 
be  given ;  or  if  the  election  shall  be  refused,  when  the  proceeds  of  sale  are 
about  to  be  distributed,  the  court  will  take  into  consideration  the  rights  of 
the  purchaser,  and  adjust  the  details  of  the  transaction  accordingly. 

The  rights  of  the  purchaser,  and  the  means  of  securing  his  interest,  must  be 
determined  by  the  nature  of  the  interest  acquired  by  him. 

Under  the  act  to  direct  descents,  the  alienee  of  an  heir,  in  the  oases  therein 
provided  for,  is  authorized  to  stand  in  the  place  of  his  vendor,  as  to  the 
right  of  election  or  distribution. 

If  his  interest  or  claim  be  such  as  a  court  of  equity  will  specifically  enforce, 
the  remedy  must  be  sought  by  the  proper  process  of  the  Chancery  ooori : 
for  any  other  contract  in  relation  to  land,  the  ordinary  remedies  at  law,  or 
in  equity,  as  the  case  may  require,  will  be  open  to  the  party  entitled. 

Appeal  from  the  Equity  side  of  Allegany  county  court. 

This  cause  was  before  the  court  in  1840^  and  is  reported  in 
11  O.Sf  J.y  263;  and  then  remanded  for  further  proceedings. 

In  an  amended  bill^  the  appellants  alleged;  that  Susannah 
Chaney  is  one  of  the  heirs  at  law  of  TTiamas  StaUingSf  de- 
ceased and  intestate^  leaving  at  the  time  of  his  death  the  fol- 
lowiAg  children  and  heirs  at  laW;  besides  the  said  StisanncAy 
viz:  Mary,  wife  of  WiUiam  Tipton,  Lloyd  Stallings,  Eliza- 
hethy  wife  of  Samuel  North,  all  of  full  age;  that  at  the  time 
of  his  death;  the  said  Thomas  was  seized  of  a  large  real  estate, 
and  that  his  heirs  cannot  agree  among  themselves  as  to  the  divi- 
sion thereof.  Prayer  for  a  commission  under  the  act  to  direct 
descents;  and  proceed  according  to  its  provisions  to  divide  the 
estate;  &c. 
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A  commisBion  was  thereupon  ordered  by  the  court  16th  May 
1841>  and  issued  on  the  11th  August  following.  The  conil- 
missioner's  retiiiH;  stated^  they  had  determined  that  the  estate 
of  the  deceased  could  not  be  divided^  without  loss  to  the 
parties  interested  therein,  as  named  in  the  commission^  and 
valued  the  estate  at  $5^580.50. 

On  the  13th  May  1842^  the  court,  (Buchanan,  A.  J.,) 
ordered,  that  the  report  and  return  of  the  commissioners  be 
confirmed;  that  the  several  parties,  en  tided  to  their  election 
imder  the  act  of  1820,  ch.  191,  and  its  supplements,  be  and 
appear  in  this  court  on  the  2nd  day  of  the  next  October  term 
of  this  court,  to  exercise  and  determine  their  respective  rights 
of  election,  provided  that  the  confirmation  of  the  report  of  the 
commissioners  by  the  court,  and  the  election  of  any  of  the 
parties  to  take  the  property  at  the  valuation  of  the  commissioD- 
ers,  or  their  refusal  to  take  it  at  said  valuation,  shall  not  preju- 
dice the  defendants,  nor  be  of  any  avail  to  the  complainants,  if 
the  court  shall,  on  the  final  hearing,  be  of  opinion,  that  the 
complainant  is  not  entitled  to  tlie  relief  sought  by  the  bill^  the 
object  of  this  order  being  cmly  to  facihtate  the  proceedings,-  and 
bring  the  cause  to  a  final  issue,  with  as  Uttle  delay  as  pioasible. 

Nothing  being  done  under  the  order  of  May  1842,  the  cause 
at  October  term  1842,  was  ordered  to  set  down  for  final  hearing 
at  the  next  term. 

At  May  term  1843,  the  county  court,  (Bi^chanan',  A.  J.) 
decreed : — 

The  bill  seeks  for  a  sale  of  the  teal  estate  of  Thomds  Stall- 
ingSy  deceased,  in  order  that  the  proceeds  thereof  may  be  dis- 
tributed among  his  heirs  at  law,  of  whom  Mrs.  Ctumeyy  the 
wife  of  David  Chaney ^  is  one;  which  is  resisted  by  Uoyd 
StaUingSy  one  of  the  defendants,  on  the  ground,  that  before  the 
institution  of  the  suit,  he,  the  defendant,  purchased  of  the 
complainants  all  their  interest  in  the  estate  of  the  said  T%(mias 
SialHngSy  their  father,  and  that,  therefore,  they  have  no  right 
to  call  for  a  sale  of  the  estate. 

The  contract  for  a  sale  of  the  interest  in  the  estate  of  T.  S.j 
and  proof  of  the  payment  of  part  of  the  purchase  money  by  L. 
S,y  may  be  seen  by  looking  into  the  proceedings,  and  need  not 
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here  be  more  particularly  referred  to.  It  may  be  admitted^  that 
the  contract  or  agreement  entered  into  by  Chaney  and  wife  with 
L.  Sy  on  the  26th  April  1830,  was  void  as  it  respects  Mrs, 
Chaney.  Yet  it  by  no  means  follows,  that  it  was  not  a  bind- 
ing contract  in  regard  to  C,  himself,  who  was  competent  to 
conti*act  for  the  sale  of  their  interest  in  the  estate  of  T.  S. 
which  decended  to  his  children,  as  stated  in  tlie  complainant's 
bill.  The  reajson  why  the  contract  was  void  in  regard  to  Mrs. 
C.y  is,  that  she  was  a  feme  covert,  who,  in  contemplation  of 
law,  could  make  no  binding  contract,  and  whose  contracts  con- 
sequently, are  considered,  both  at  law  and  in  equity,  as  void 
and  inoperative,  and  such  as  will  not  be  enforced  against  her; 
but  the  husband  has  no  such  privilege,  and  although  he  can 
make  no  contract  which  can  bind  the  wife's  estate,  unless  it  be 
by  deed,  duly  executed  and  acknowledged,  pursuant  to  the 
provisions  of  the  act  of  Assembly,  in  such  cases  made  and 
provided,  yet  he  may  make  a  contract  for  the  sale  of  his 
wife's  real  estate,  which  would  be  binding  on  himself,  and 
which  the  law  would  enforce  against  him. 

In  this  case,  C.  and  wife  agreed  to  sell  her  interest  in  her 
father's  estate  to  the  defendant,  L.  S.,  who  paid  them  about 
$600,  part  of  the  purchase  money,  and  yet  C.  is  prosecuting  a 
bill  for  the  sale  of  T.  S^s  real  estate,  for  the  sale  of  which  to 
the  defendant,  L.  S.,  he  has  paid  him  about  $500,  as  before 
remarked;  now,  although  this  payment  cannot  affect  Mrs.  C's 
right  or  tide  to  the  land  in  question,  in  case  she  should  survive 
her  husband,  yet  her  husband  cannot  be  permitted  to  sustain 
such  a  suit  in  the  face  of  his  agreement,  under  the  circum- 
stances of  the  case. 

If  such  a  claim  should  be  sustained,  would  it  not  be  to  allow 
him  to  keep  his  wife's  estate,  and  also  the  purchase  money, 
which  the  defendant  has  paid  for  it,  and  would  not  such  a 
state  of  things  be  abhorrent  to  justice? 

If  C.  and  wife  are  entided  to  the  land,  notwithstanding  the 
agreement  and  payment  aforesaid,  let  them  prosecute  their  suit 
at  law,  where,  perhaps,  they  may  be  entitled  to  recover  the 
possession  of  the  land,  the  legal  title  to  it  not  having  been  con- 
veyed by  them  to  the  defendant.  But,  this  is  an  application 
42        V.3 
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to  equity,  and  if  the  claim  is  in  violation  of  equity  and  justice^ 
how  can  it  receive  the  sanction  of  this  court?  To  get  over  this 
difficulty,  the  complainants  contend,  that  the  defendant  failed 
to  make  his  payments  punctually  at  the  times  specified,  and 
that,  consequently,  the  contract  ought  not  to  be  enfcMrced  against 
them,  as  time  was  made  an  essential  part  of  the  contract,  and 
was  an  inducement  with  them  to  make  it.  Now,  suppose  this 
to  be  the  true  construction  of  the  agreement,  and  that  the  court 
would  not  enforce  it  against  the  complainants,  after  the  failure 
of  the  defendant  to  make  the  payments  at  the  periods  fixed 
upon  by  the  contract,  still  it  does  not  follow,  that  the  complain- 
ants are  entitled  to  recover  in  this  case.  What  if  the  payments 
had  been  punctually  made  by  the  defendant,  could  the  com- 
plainant, in  that  case,  be  entitled  to  the  decree  of  this  court? 
and  yet  it  is  apparent,  that  in  such  case,  the  rights  of  Mrs.  C. 
would  not  be  afi*ected  by  it;  and  in  the  event  of  her  surviving 
her  husband,  she  would  be  entitled  to  recover,  because  the 
agreement,  although  binding  on  her  husband,  was,  neverthe- 
less, void  as  to  her.  But  the  defendant  did  not  pay  the  whole 
of  the  purchase  money,  agreeably  to  the  stipulations  of  the 
contract.  He  paid  only  part  of  it,  say  about  $600,  which  the 
comfdainant,  David  Chaney ^  received,  and  still  retains;  and 
surely,  if  he  could  not  claim  a  decision  of  this  court  for  a  sale 
of  the  land,  in  case  the  whole  of  the  purchase  money  had  been 
paid,  because  it  would  be  iniquitous  to  sustain  such  a  daim,  it 
follows,  that  he  is  equally  precluded,  on  principles  of  justice, 
from  recovering  under  the  circumstances  of  the  case,  whilst  he 
retains  the  $600  which  have  been  paid  him.  Shall  he  be  per- 
mitted to  affirm  and  disaffirm  hb  contract,  unoflatu?  Even  at 
law,  such  a  proceeding  could  not  be  tolerated,  much  less  in 
this  court. 

If  C  contends,  that  the  &ilure  of  the  defendant  to  pay  the 
purchase  money  at  the  times  stipulated,  released  him  ftom  the 
obligation  of  the  contract,  and  that  he  was  no  longer  bound  by 
it,  he  ought  to  have  refunded,  or  at  least  ofier^  to  refund, 
what  had  been  paid  by  the  defendant  on  the  contract.  He 
has,  however,  done  no  such  thing.  He  retains  the  payment 
made  to  him,  and  seeks  to  recover  the  whole  of  the  land,  as  if 


Digitized  by 


Google 


OP  MARYLAND.  331 


Chaney  et  ux.  v»,  Tipton  et  ux.,  et  al — 1845. 


no  payment  had  been  made  to  him.     Now,  is  this  just  or  equi- 
table? 

On  a  sale  at  law,  the  vendee,  if  he  claims  to  rescind  the 
contract,  must  restore,  or,  at  least  offer  to  restore,  the  articles 
purchased,  before  he  can  resist  the  claim  of  the  vendor.  The 
vendee  will  not  be  permitted  to  retain  the  things  purchased, 
and  at  the  same  time  defeat  the  vendor  of  the  purchase  money; 
and  the  converse  of  the  proposition  holds  equally  good.  A 
vendor  who  has  received  part  of  the  purchase  money  from  the 
vendee,  cannot  rescind  the  conti-act  of  sale  for  any  supposed 
default  of  the  vendee,  in  not  complying  with  the  terms  of  sale, 
unless  he  shall  have  reftmded,  or,  at  least,  offered  to  refund 
the  pa)rments  made  to  him,  and  thereby  put  the  vendee  in  the 
condition  he  was  in  when  the  contract  was  made.  If  such  be 
the  rule  at  law,  how  much  stronger  is  it  in  equity,  where  the 
court  professes  to  act  on  equitable  principles,  and  whose  deci- 
sions ought  to  have  the  sanction  of  equity  and  justice.  Here, 
the  defendant  paid  C.  about  $200  in  cash,  and  gave  him  a 
negro  woman,  valued  at  $300,  in  all  about  $600,  in  part  pay- 
ment of  the  land.  The  negro  woman  C,  sold  for  $500,  and 
he  retains  the  whole,  and  has  not  refunded,  nor  offered  to  refund 
a  cent  of  it  before  the  institution  of  the  suit.  What  if  the 
defendant  had  paid  the  whole  of  the  purchase  money,  Mrs. 
C.  would  not  have  been  any  more  bound  by  it  than  she  is  at 
present;  but  could  her  husband,  in  such  case,  be  permitted  to 
sustain  a  bill  in  equity,  against  his  own  contract  for  a  sale  of 
the  land?  To  sustain  such  a  proceeding  would  be,  to  counte- 
nance dishonesty  and  fraud,  which  could  not  be  tolerated  in 
any  court  of  justice.  Now,  if  Chaney  had  a  right  to  rescind 
the  contract,  because  it  was  not  punctually  fulfilled  by  the  de- 
fendant, surely  he  ought  not  to  withhold  what  the  defendant 
had  paid  on  the  contract;  but  before  the  institution  of  the  suit^ 
it  was  his  duty  to  have  refunded,  or,  at  least,  offered  to  refund 
what  had  been  paid  him.  This  would  have  been  honest  and 
just  between  the  parties,  and  had  he  done  so,  would  have 
removed  the  barrier,  which  now  exists,  to  the  relief  prayed  by 
the  bill.  The  complainants  come  into  court,  and  ask  its  inter- 
position in  their  favor,  but  before  the  court  will  interpose,  it 
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will  take  care  that  injustice  is  not  done  to  the  defendant.  Let 
them  do  justice  to  him  before  they  ask  for  a  decree  against  him. 
This  court,  in  doing  justice  to  the  complainants,  will  not  be 
unjust  to  the  defendant.  The  dismissal  of  the  bill,  will  not 
impair  the  rights  of  Mrs.  C,  but  prevent  her  husband  from 
doing  injustice  to  the  defendant.  She  may,  if  she  survives  her 
husband,  recover  her  portion  of  her  father's  estate,  and  her 
heirs  at  law  may  do  the  same.  By  mairiage,  a  husband  gains 
a  title  to  the  rents  and  profits  of  his  wife's  real  estate  during 
the  continuance  of  the  coverture,  except  where  he  becomes 
tenant  by  the  curtesy,  in  which  latter  case,  he  acquires  a  tide 
to  her  estate  during  his  life,  2  Bl.  Comm,,  434;  and  chancery 
will  not  interfere  with  the  marital  rights  of  the  husband  over 
his  wife's  real  estate,  so  long  as  he  maintains  her  to  the  best  of 
his  ability,  they  living  together.  Vaugfuin  vs,  Bvck,  7  Jurist ^ 
388,  My  No.  of  the  Law  Lib.,  23T. 

In  regard  to  C,  then,  it  was  quasiy  a  sale  of  his  own  estate, 
for  although  the  fee  was  in  the  wife,  yet  the  property  was  his 
during  the  coverture;  and  if  he  could  not  vacate  the  sale  of  his 
own  estate,  without  a  repayment  or  tender  of  what  had  been 
paid  by  Stallings,  on  the  purchase  of  it,  neither  can  he  in  this 
case,  for  he  was  competent  to  sell  it  during  the  coverture,  and 
if  he  could  not  vacate  the  sale  of  his  own  estate,  without  a 
repayment  or  tender  of  what  had  been  paid  by  StaUingSy  on 
the  purchase  of  it,  neither  can  he  in  this  case,  for  he  was  com- 
petent to  sell  it  during  the  coverture,  and  the  purchaser  had  a 
right  to  hold  it  for  that  period,  with  which  right,  equity  will  not 
interfere.  The  property  was  liable  to  be  sold  for  O^s  debts, 
and  if  it  had  been  sold  under  bl  Ji./a.  against  him,  the  pur- 
chaser could  not  be  rightfully  disturbed  by  Ctianey  and  wife 
during  the  coverture.  For  these  and  other  reasons  that  might 
be  suggested,  the  court  is  of  opinion,  that  the  bill  cannot  be 
sustained. 

On  the  26th  day  of  April  1837,  this  court  dismissed  the  bill 
in  this  case,  from  which  there  was  an  appeal  to  the  Court  of 
Appeals,  which  remanded  the  cause  to  this  court,  with  instruc- 
tions, that  the  bill  should  be  amended,  so  as  to  make  it  an 
application  to  the  court  for  a  sale  or  division  of  the  land,  under 
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the  law  of  descents.  This  has  been  done^  and  other  proceedings 
had,  as  will  appear  by  the  record.  It  is  contended  by  the 
complainants,  that  the  decree  of  the  Court  of  Appeals  is  con- 
clusive of  their  right  to  recover,  and  that  this  court  has  nothing 
left  to  it  but  to  carry  the  decree  into  effect.  If  this  court  thought 
that  the  Court  of  Appeals  intended  to  decide,  definitively,  the 
rights  of  the  parties,  there  would  not  be  a  moments  hesitation 
on  our  part  to  act  in  conformity  to  the  views  of  the  superior 
tribunal,  whatever  might  be  our  own  impression  of  the  subject; 
we  know  it  would  be  our  duty  to  do  so,  and  it  would  be  always 
highly  gratif3ing  to  us  to  have  the  instructions  of  that  high 
tribunal  as  our  guide,  in  deciding  controversies  before  us;  so 
far,  however,  from  deciding  on  the  merits  of  the  case,  the 
Court  of  Appeals  emphatically  say,  '^  that  the  substantial  merits 
of  the  cause  will  not  be  determined  by  the  reversing  or  affirm- 
ing the  decree  of  Allegany  coimty  court,  setting  as  a  court  of 
equity,  and  that  the  purpose  of  justice  will  be  advanced  by 
remanding  the  said  cause  for  further  proceedings."  The  Court 
of  Appeals,  then,  did  not  decide  the  cause  on  its  merits,  but 
decided,  that  the  complainants  had  misconceived  their  case,  and 
remanded  it  under  the  provisions  of  the  act  of  1832,  ch.  320, 
to  this  court,  for  the  purpose  of  amending  the  pleadings,  and 
causing  such  other  proceeding  to  be  had,  under  the  direction  of 
this  courts  as  should  be  necessary  for  determining  the  cause 
upon  its  merits. 

On  the  12th  day  of  October  1844,  decreed,  that  tlie  com- 
plainant's bill  be  dismissed,  with  costs. 

From  this  decree  the  complainants  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Magruder  and  Martin,  J. 

By  PiGMAN  and  McMahon  for  the  appellants,  and 
By  W.  Price  for  the  appellees. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

The  material  questions  in  this  case  are  concluded  by  the 
opinion  of  this  court,  on  the  former  appeal,  and  reported  in 
11  6r.  4*  y.,  255.     We  adhere  to  the  opinion  there  expressed. 
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In  pursuance  to  the  mandate  of  this  courts  the  bill  and  jnt)- 
ceedingB  have  been  amended  in  the  court  below;  and  we  think 
that  court  erred,  in  not  jvoceeding  with  the  case,  in  obedience 
to  ttie  acts  of  Assembly  regulating  descents,  by  directing  and 
allowing  the  election  to  be  made  by  the  parties  entitled,  accord- 
ing to  the  pi'ovisions  of  those  acts. 

The  contract  of  sale,  alleged  to  have  been  made  by  Cha- 
net/y  ought  not  to  defeat  the  proceeding. 

The  estate  descended,  amongst  others,  to  3^s.  Chaney ^  the 
wife,  and  no  contract  made  by  her  husband  alone,  or  even  with 
her  consent  and  concurrence,  unless  in  the  mode  prescribed  by 
law  to  pass  the  real  estate  of  ^feme  covert ,  could  divest  her  of 
that  estate. 

It  is  in  virtue  of  her  estate,  as  one  of  the  heirs  at  law,  that 
this  {voceeding  has  been  instituted,  and  the  contract  of  the 
husband  to  sell  her  interest,  or  his  own,  was  not  a  suflScicnt 
reason  on  which  to  dismiss  it. 

The  effect,  in  other  respects,  of  such  a  contract,  and  of  pay- 
ments made  to  the  husband  in  virtue  of  it,  as  well  as  other 
matters  alluded  to  and  discussed  in  the  argument,  are  not  now 
properly  for  review  in  this  court,  which  has  not  the  duty  of 
adjusting  the  details;  the  predicament  of  the  case  not  being  such 
as  to  make  tliis  adjustment,  at  this  time,  practicable,  but  will 
be  proper  for  consideration  when  the  election  shall  be  made, 
and  the  bonds  are  about  to  be  given;  or  if  the  election  shall  be 
refused,  when  the  proceeds  of  sale  shall  be  distributed. 

If  StaUingSy  one  of  the  appellees,  has  acquired  the  interest 
of  other  co-heirs,  as  is  alleged,  the  means  of  seciuing  that  in- 
terest must  be  determined  by  the  nature  of  the  interest  acquired. 

The  acts  of  Assembly  referred  to,  authoiise  the  alienee  of  an 
heir,  in  the  cases  therein  provided  for,  to  stand  in  the  place  of 
the  vendor,  as  to  the  right  of  election  or  distribution.  If  the 
interest  or  claim  be  such  as  a  court  of  equity  will  specifically 
enforce,  the  remedy  must  be  sought  by  the  proper  process  of 
the  Chancery  court.  For  any  other  contract  in  relation  to  the 
land,  the  ordinary  remedies  at  law,  or  in  equity,  as  the  case 
may  require,  will  be  open  to  the  party  entitled.  The  court 
will  sign  a  decree,  reversing  the  decree  of  the  court  below,  and 
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remanding  the  case^  to  be  proceeded  in  according  to  the  views 
above  expressed. 

DECREE  REVERSED   AND    CAUSE   REMANDED. 


Dorset,  J.,  dissented. 


State  of  Maryland,  use  op  Henry  Pirey  vs.  Samuel 
Miller. — December  1845. 

The  principal  io  a  jruardian's  bond  called  on  V,  and  asked  him  to  become 
one  of  hie  ■aretiee  in  each  bond,  and  stated  at  the  same  time,  that  the  de. 
fendant  would  become  the  other  surety.  Thfi  minates  of  the  Orphans 
court  showed,  that  the  court  would  approve,  as  sureties,  the  defendant  and 
J;  and  on  the  face  of  said  minates  it  appeared,  that  the  name  of  V  had 
been  erased  therefrom,  and  that  of  J  sabstituted.  Hbld  :  there  was  no 
evidence  that  the  defendant  signed  the  bond,  under  the  impression  and 
with  the  understanding,  that  V  was  to  be  his  co-surety ;  nor  that  the  mi- 
nutes were  known  to  defendant;  nor  any  misrepresentation  made  to  him, 
as  to  the  person  who  was  to  be  hit  oo-security. 

It  appeared  on  the  face  of  a  guardian's  bond,  that  it  was  origioally  filed 
"  ^  day  of  December  1823  ;*'  that  the  date  was  altered  to  **thii  9rd  day  of 
May  1824  ;*'  that  by  the  minates  of  the  Orphans  court,  and  endorsement 
on  the  bond,  it  was  received,  endorsed,  and  placed  upon  record,  the  Srd  May 
1834.  Hild:  that  this  alteration  was  wholly  immaterial,  and  did  not,  in 
the  least  degree,  tond  to  alter  or  enlarge  the  liability  of  the  defendant. 

The  alteration  of  the  date  of  a  bond  being,  under  the  circumstances,  wholly 
immaterial,  and  not  made  by  the  obligee,  the  plaintiff,  its  validity  is  in  no 
manner  affected  by  the  defendant's,  the  obligor's  failure  to  consent  to  such 

•   alteration. 

By  the  act  of  1798,  oh.  101,  sub.  ch.  12,  sec.  I,  guardian's  bon<b  are  placed, 
in  all  respects,  on  the  same  footing  with  bonds  given  by  executors  and 
administrators;  and  by  the  act  of  1829,  ch.  24,  sec.  1,  limitations  begin 
to  run  from  the  passing  of  such  bonds. 

Appeal  from  Washington  county  court. 

TWs  was  an  action  of  cfeW,  brought  on  the  12th  November 
1841,  by  the  appellant  against  the  appellee^  on  the  bond  of 
Joseph  Fh-ey,  Samuel  Miller y  and  Jacob  Pirey,  dated  3rd  May 
1824^  conditioned,  that  Joseph  FSrey  would  perform  the  duty 
of  guardian  to  his  children^  Lewis  and  Henry.  The  defen- 
dant, the  appellee^  appeared  and  pleaded  non  estfacluyn,  on 
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which  issue  was  joined.     The  jury  found  a  verdict  for  the 
defendant. 

1st  Exception.  At  the  trial  of  this  cause^  the  plaintiff 
offered  in  evidence  to  the  jury,  the  writing  obligatory  declared 
on,  which  was  witnessed  by  John  Wyanty  for  Samuel  MUler, 
and  George  C.  SmooL 

The  plaintiff,  thereupon,  further  offered  in  evidence  by  Mm 
Wyanty  a  competent  witness,  who  proved,  that  Samuel  AEUcTy 
the  defendant,  sent  for  witness  to  see  him,  the  said  Samuel 
Miller,  sign  the  said  writing  obligatory,  and  that  the  said  wit- 
ness did,  accordingly,  see  the  said  defendant  sign,  seal,  and 
execute  said  bond.  The  witness  further  said,  that  he  heard 
nothing  from  the  defendant,  as  to  who  was  to  be  his  co-surety. 

The  defendant  then  offered  in  evidence  Matthew  S.  Vanlear, 
a  competent  witness,  by  whom  the  defendant  proved,  that 
Joseph  Fireyy  the  principal  in  the  said  writing  obligatory,  had 
called  on  witness,  and  asked  him  to  become  one  of  his  sureties 
in  the  said  vn-iting  obligatory,  the  said  Joseph  Fireyy  at  the  same 
time,  stated  to  witness,  that  the  defendant  would  become,  or 
had  become  the  other  surety  upon  the  bond;  that  the  witness 
refused  so  to  become,  and  stated,  that  the  defendant  was  good 
and  sufRcient,  and  tliat  he  had  better  obtain  his  brother,  JaaA 
Firey;  that  said  Jacob  Pirey  was  worth  nothing,  wid  could, 
therefore,  lose  nothing. 

The  defendant  then  offered  in  evidence,  the  following  mi- 
nutes of  the  proceedings  of  the  Orphans  court  of  WdshiTigion 
coimty. 

^^On  application,  Joseph  Firey  is  appointed  guardian  to 
Henry  Firey,  aged  eight  yeaxs  25th  March  last;  to  Lewis 
FSrey,  aged  six  years  6th  January  last.  The  court  will  approve 
of  Samuel  Miller^  and  Jacob  Firey,  securities.  See  bond, 
dated  3rd  May  1824." 

**Tnie  copy,  Test, —  James  Wason,  RegW^ 

From  which  it  appeared,  on  the  face  of  the  said  minutes 
and  proceedings,  that  the  name  of  Matthew  S.  Vanlear  had 
been  erased,  and  the  name  of  Jacob  Firey  inserted  in  the  place 
thereof. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury,  that 
there  was  no  evidence  from  which  the  jury  could  infer,  that 
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Matthew  S.  FanZear  becoming  a  co-surety  with  aaid  defendant^ 
was  necessary  to  make  the  said  instrmnent  of  writing  obligatory 
on  the  part  of  the  said  defendant;  which  instruction  and  direc- 
tion the  court,  (T.  Buchanan  and  Marshall,  A.  J.,)  refused 
to  give;  but  were  of  opinion,  and  so  instructed  the  jury,  that  if 
tbey  found  from  all  the  testimony  in  the  case,  that  if  the  said 
defendant  agned  and  sealed  said  bond,  under  the  impresaon 
and  the  undemanding,  that  the  said  Matthew  S.  Vankar  waf 
to  be  his  co-surety,  that  thereby  the  said  bond  is  not  the  deed 
of  the  said  defendant.    The  plaintiff  excepted. 

2nd  Exception.  The  plaintiff  further  moved  the  court  to 
instruct  tlie  jury,  that  it  was  not  competent  for  the  said  defen- 
dant to  avoid  the  said  writing  obligatory,  by  shewing  that  the 
said  Joseph  Firey,  the  principal  obligor  in  the  bond,  had  jnrac- 
tised  any  mieorepresentations  of  fraud  upon  the  said  defendant, 
by  which  he  was  prevailed  upon  to  become  the  co-surety  on 
said  bond,  under  the  impression,  that  the  said  Matthew  S. 
Vmdear  was  to  become  his  co-surety,  unless  the  said  misrepre- 
sentations were  known  to  or  participated  in  by  the  said  plaintiff^ 
which  instructions  and  directions  the  court  refused  to  give,  but 
were  of  opinion,  and  so  instructed  the  jury,  that  if  they  found 
from  all  the  testimony  in  the  case,  that  if  the  said  defendant 
signed  and  sealed  said  bond,  under  the  impression,  and  with 
the  understanding,  that  the  said  Matthew  S.  Vanlear  was  to 
be  his  co-surety^  that  thereby  the  said  bond  is  not  the  deed  of 
the  said  defendant.     The  plaintiff  excepted. 

3rd  Exception.  It  appeared  upon  the  face  of  the  writing 
obligatory,  that  the  word,  ^^ December ^^^  had  been  erased,  and 
the  word,  ^'May,^^  inserted  in  the  place  thereof;  and  that  the 
word,  '^threCf^^  had  been  erased,  and  the  word,  ^^foWf^^  inserted 
in  {dace  thereof;  making  the  date  of  said  bond,  ^^the  3rd  day 
.o/ilfayl824,''insteadof '^  — c%^i>ecc»ifcrl823.'*  Italso 
ajqpeared  by  the  minutes  and  proceedings  of  the  Or^dians  court, 
and  by  the  said  endorsement  upon  the  back  of  said  bond,  that 
the  said  bond  was  received  in  the  Orphans  court,  endorsed  and 
placed  upon  record,  on  the  3rd  day  of  May  1824. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  that 
there  does  not  appear  upon  the  face  of  said  bond,  any  altera- 
43        V.3 
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tkm  of  the  date  thereof;  which  will  avoid  the  instrument; 
which  ojHnion  and  direction  the  court  refused  to  give  to  the  jury^ 
but  were  of  opinion^  and  so  directed  the  jury^  that  if  they 
beUeve  that  the  alteration  or  erasure^  above  mentioned ,  wm 
made  after  the  said  defendant  executed  said  writii^  obligatory, 
that  it  avoided  the  same  as  to  him.     The  plaintiff  excepted. 

4th  Exception.  It  also  appeared  upon  the  fsu^e  of  the  said 
bond^  that  there  had  been  no  alteration  or  erasure  of  the  day 
of  the  date  of  said  bond;  but  it  did  appear^  that  the  word, 
^^ December y'^^  and  the  word,  ^•7Arec,"  were  erased,  and  the 
words,  ^^Mayy^^  and  '^fouTy^^  inserted;  and  it  also  appeared, 
thai  the  original  entries  upon  the  minutes  and  proceedings 
of  the  Orphans  court,  which  has  herein  been  referred  to,  were 
made  on  the  9th  December  1823. 

The  plaintiff  prayed  the  court  to  instruct  the  jury,  that  if 
they  believed,  that  at  the  time  of  the  execution  of  this  bond 
by  MUlerj  the  place  of  the  date  thereof,  either  of  the  day, 
month,  or  year,  was  left  blank,  that  the  fact  of  filling  up,  or 
alteration  of  said  date,  to  make  it  correspond  with  the  time  of 
the  delivery  of  the  bond,  does  not  avoid  said  bond  as  to  said 
S£ller;  which  opinion  and  direction  the  court  refused  to  give 
to  the  jury,  but  were  of  ofnnion,  and  so  directed  the  jury,  that 
if  they  believed  that  the  alteration  or  erasure,  above  men- 
tioned, was  made  afler  the  said  defendant  executed  said  writing 
obligatory,  and  without  his  consent  or  authority,  that  it  avoided 
the  same  as  to  him.     The  plaintiff  excepted. 

The  State  for  the  use,  d&c.,  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C  J.,  Dorse y. 
Chambers,  Spence  and  Martin,  J. 

By  J.  T.  Mason  for  the  appellant,  and 
By  W.  Price  for  the  appellee. 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

We  have  carefully  examined  the  evidence  detailed  in  fifst 
and  second  bills  of  exception,  and  we  percdve  no  evidence 
from  which  the  jury  could  find,  that  the  bond  upon  which  the 
suit  was  brought  was  signed  and  sealed  by  the  defendant,  un- 
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der  the  impression^  and  with  the  understanding,  that  Matthew 
Vanlear  was  to  be  his  co-security.  There  is  no  evidence 
that  the  order^  entered  on  the  minutes  of  the  court,  was  known 
to  Miller y  or  that  any  representation  was  made  to  him,  in 
relation  to  the  person  who  was  to  be  his  co-security.  The 
court  were,  therefore,  in  error,  in  giving  the  instnictions  con- 
tained in  the  first  and  second  bUls  of  exception.  It  is  entirely 
unnecessary  for  us  to  express  any  opinion  on  the  law,  as 
announced  by  the  court  in  these  bills  of  exception:  as  it 
would  be  entirely  uncalled  for  by  the  exigencies  of  the  case. 
For  the  reasons  above  stated,  the  court  below  ought  to  have 
granted  the  appellant's  prayer  in  the  first  bill  of  exceptions. 

The  court  were  right  in  rejecting  the  prayer  ofiered  by  the 
appellee,  in  the  second  bill  of  exceptions,  because  the  appel- 
lant had  offered  no  evidence,  that  any  misrepresentation  or 
fraud  had  been  practiced  upon  him. 

In  the  third  bill  of  exceptions,  the  plaintiff  prayed  (he  court 
to  instruct  the  jury,  that  there  does  not  appear  upon  the  face 
of  the  said  bond  any  alteration  of  the  date  thereof,  which  will 
avoid  the  instrument;  which  instruction  the  conrt  refused  to 
give  to  the  jury,  but  were  of  opinion,  and  so  directed  the  jury, 
that  if  they  believe  that  the  alteration  or  erasure,  mentioned  in 
the  evidence,  was  made  after  the  said  defendant  executed  said 
writing  obligatory,  that  it  avoided  the  same  as  to  him. 

The  bond,  when  presented  to  the  defendant,  and  when  exe- 
cuted by  him,  was  dated  as  of  December  —  1823.  The  only 
blank  in  the  bond  consisted,  in  not  designating  the  particular 
day  of  the  month  of  December,  when  it  was  executed.  In 
the  bond  filed,  and  upon  which  this  suit  has  been  brought,  the 
month  and  the  year  was  erased,  and  in  lieu  thereof  was  in- 
serted, ^^Srdof  May  1824."  The  bond  thus  described,  was 
filed  in  the  Orphans  court,  and  by  that  court  approved.  The 
Orphans  couil  in  December  1823,  had  passed  an  order,  that 
they  would  approve  a  bond  signed  by  the  defendant  and  M. 
Vanlear;  the  latter,  however,  having  refused  to  become  one  of 
the  securities,  Jacob  Firey  signed  the  same,  as  co-security,  in 
the  place  of  M,  Vanlear ^  and  the  bond  thus  signed,  as  we 
have  seen,  was  ultimately  approved  by  the  Orphans  court,  as 
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appears  by  the  alteration  of  theii'  order.  The  alteration  in  the 
date,  was  no  doubt  occasioned  by  the  delay  of  the  principal 
obligor,  in  producing  the  bond  to  the  Orphans  court.  It  does 
not  appear  by  whom  the  alteration  was  made,  nor  is  it  material 
to  enquire,  because  there  is  no  evidence  it  was  made  by  the 
plaintiff,  and  we  consider  the  alteration  wholly  immaterial;  it 
did  not  in  the  least  degree,  tend  to  alter  or  enlarge  the  lisMUty 
of  the  defendant. 

As  regards  the  statute  of  limitations,  the  rights  of  the  defen- 
dant are  in  no  marmer  affected.  By  the  act  of  1798,  ch.  101, 
sub.  ch.  12,  sec.  4,  guardians^  bonds  are  placed,  in  all  req>ects, 
on  the  same  footing  with  bonds  given  by  executors  and  admin- 
istrators; and  by  the  act  of  1829,  ch.  24,  sec  21,  limitations 
begin  to  run  from  the  jt^omng'of  such  bonds.  The  time  of  the 
passing  of  this  bond,  within  the  meaning  of  this  act  of  Assem- 
bly, is  the  day  on  which  it  was  approved  by  the  Orphans 
court. 

If  the  above  views  are  connect,  the  court  were  in  error  in 
refusing  to  give  the  instruction  as  prayed  by  the  plaintiff,  and 
in  giving  the  direction  which  was  given  by  them  in  this 
exception. 

In  the  fourth  exception,  the  court  refused  to  instruct  the 
jury,  that  if  they  believed  that  at  the  time  of  the  execution  of 
this  bond  by  Miller^  the  place  of  the  date  lhere(tf,  either  of 
the  day,  month,  or  year,  was  left  blank, — that  the  fact  of  filling 
up  or  alteration  of  said  date,  to  make  it  con-espond  with  the 
time  of  delivery,  does  not  avoid  the  bond  as  to  Miller;  but 
instructed  the  jury,  that  if  they  believed  the  altemtion  or  era- 
sure, above  mentioned,  was  made  after  the  defendant  executed 
the  said  writing  d>ligatory,  and  without  his  consent  or  autho- 
rity, that  it  revoked  the  same  as  to  him.  Believing,  as  we  do, 
that  the  alteration  in  the  date  of  the  bond  was  wholly  imma- 
terial; and  there  being  no  evidence  that  it  was  made  by  the 
plaintiff,  the  validity  of  the  bond  could  in  no  maimer  be 
affected  by  the  defendant's  failure  to  consent  to  such  alteration; 
and  therefore  think  the  court  were  in  error,  both  in  refusing 
the  instruction  prayed,  and  giving  the  direction  adverted  to. 

JUDGMENT  REVERBED   AND   PROCEDENDO    ORDERED. 
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Sebastian  Ramsbuhg  and  others,  Buildino  Committee 
OP  THE  German  Refh^rmed  Congregation  op  Jeffer- 
son, t?^.  George  McCahan. — December  1845. 

M  covenanted  with  R  and  others^  building  oommittee  of  the  C7.  JR.  Congrega* 
iian,  that  be  should  and  would,  on  or  before  the  \9t  day  of^  ^c,  fi^xl,  in 
consideration  of,  &c.,  to  be  paid  te  him  at  the  times  thereinafter  specified, 
well  and  substantially  erect,  build,  and  oempletelj  finish,  a  church  for  the 
said  congregation,  upon  the  ground  belonging  to  them,  according  to  the 
specifications  and  dimensions  following,  &c.  The  said  M  further  cove, 
nanted,  that  he  should  do  or  cause  te  be  done  within  said  time,  all  the  work 
necessary  to  finish  and  complete  the  said  church.  The  committee  agreed 
to  pay  him  a  specified  sum,  when  he  should  give  bond  for  the  performance 
of  the  work ;  another  sum  when  the  brick  wall  should  bo  commenced,  &.c. 
The  parties  furtlier  covenanted,  that  'm  case  the  building  committee  should 
direct  any  more  work  to  be  done  than  m  mentioned,  then  they  should  pay 
M  so  much  money  as  such  work  shalt  be  worth,  upon  a  reasonable  valua. 
tion.    Hbld: 

let.  That  if  an  action  could  be  sustained  on  this  covenant  for  the  work  done 
by  Mt  then  the  action  of  aseumpeit  could  not  be  sustained  for  the  same. 

3iid.  That  M  could  recover  for  the  extra  work,  though  done  after  the  time 
stipulated  in  the  covenant,  an4css  the  time  for  the  completion  of  the  build- 
ing, including  the  extra  work,  was  of  the  essence  of  the  agreement. 

3rd.  That  this  covenant,  in  relation  to  the  extra  work,  is  an  independent 
covenant,  the  parties  not  designing  to  restrict  the  completion  of  the  extra 
work  to  the  day  designated  in  the  contract. 

4th.  If  the  covenant  in  relation  to  extra  work  was  a  dependent  covenant,  then 
if,  such  work  had  been  required  to  have  been  performed  the  day  before 
that  designated  for  the  completion  of  the  church,  the  plaintiff  would  have 
been  bound  to  have  performed  it,  although  such  performance  might  have 
required  months. 

9th.  That  as  time  in  relation  to  the  ^extra  work,  where  that  was  required 
to  be  done,  is  not  of  the  essence  of  the  covenant ;  a  suit  for  it  could  only 
be  maintained  on  the  covenant. 

6th.  That  if  the  agreement  had  contained  no  covenant  in  relation  to  extra 
work,  its  terms  would  have  made  the  time  for  the  completion  of  the  building 
of  its  essence. 

Where  the  right  to  recover,  depended  upon  the  performance  of  work  alleged 
to  have  been  done,  of  which  proof  waa  given,  it  is  error  in  the  court  refus- 
ing the  prayer  of  the  defendant,  that  the  plaintiff  is  not  entitled  to  recover, 
to  odd  an  instruction,  that  the  plaintiff  under  the  proof  is  entitled  to  recover. 
This  takes  the  fact  from  tlie  jury. 

Where  the  contract  declared,  that  a  party  should  be  paid  for  work,  *'afl  much 
money  as  such  work  shall  be  worth,  upon  a  reasonable  valuation,*'  the 
true  construction  of  this  is,  that  the  party  shall  be  paid  as  much  money  as 
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the  work  when  done  shall  be  reasonably  worth,  and  not  that  the  pnriy 
claimant  shoald  procnre  a  valaation,  to  be  made  as  a  mle  of  evidence.  The 
parties  did  not  designate  any  person  to  make  the  valuation. 

Appeal  from  Frederick  county  court. 

This  was  on  action  of  assumpsit ^  brought  on  the  11th  Janu- 
ary 1843,  by  the  appellee  against  the  appellant.  The  defen- 
dants pleaded  non  assumpsit^  and  the  jury  found  a  verdict  for 
the  plaintiff. 

Ibt  Exception.  The  plaintiff  to  support  the  issue  on  his 
part,  offered  in  evidence,  by  George  Moore,  that  he  is  a  stone 
and  brick  mason  by  trade;  that  as  such,  he,  together  with  his 
partner,  N,  P.  Holler y  were  employed  by  the  plaintiff  to  do  the 
stone  and  brick  work  of  a  church,  to  be  built  on  a  lot  of  ground 
owned  by  the  German  Reformed  Congregation  of  Jefferson, 
in  the  town  of  Jefferson,  which  church  was  to  be  built  by  the 
plaintiff.  That  when  he  was  about  to  commence  said  work, 
he  thought  that  the  foundation  was  not,  as  then  dug  out,  suffi- 
ciently solid  to  support  the  building;  that  he  so  stated  to  the 
plaintiff,  who  thought  othei-wise,  and  said  that  he  would  stand 
to  the  work;  that  at  the  time,  the  defendants  were  also  present, 
and  that  Sebastian  Ramsburg,  one  of  the  defendants,  said, 
that  the  foundation  must  be  dug  deeper,  so  as  to  get  on  a  good 
foundation,  even  if  it  should  cost  five  hundred  dollars  more; 
then  the  plaintiff  said,  if  you  wish  it  dug  deeper,  you  must  do 
it  at  your  own  cost,  and  then  have  the  foundation  dug  deeper; 
the  said  Lakin  and  Feaster  also  requiiing,  that  the  same  should 
be  dug  deeper;  that  said  foundation  was  dug  deeper,  and  the 
ground  was  no  better  for  a  foundation  than  before,  and  that 
such  deepening  of  the  said  foundation,  cost  the  said  plaintiff 
more  money,  both  on  account  of  the  increased  excavations,  as 
also  the  additional  quantity  of  stone  and  mason  work. 

The  plaintiff  further  proved,  by  Hiram  Keefer,  who  is  a 
carpenter,  that  he  had  examined  the  church  in  Shepherdstovm, 
in  Virginia,  as  also  the  said  church  in  the  town  of  Jefferson, 
built  by  the  plaintiff  for  the  German  Reformed  Cotigregation, 
as  hereinafter  staled,  for  the  purpose  of  comparing  the  work 
done  in  each  church,  and  ascertaining  die  extra  work,  if  any, 
that  was  done  in  the  church  built  by  the  plaintiff,  in  the  town 
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of  Jefferson y  aforesaid.  That  on  a  comparison^  lie  found  that 
there  was  work  done  in  and  about  the  said  church  built  by  the 
jdaintiff,  at  the  town  of  Jeffersouy  more  than  the  work  done  in 
the  said  church  at  Shepherdstowny  in  the  finish  of  the  gallery, 
&c.,  and  various  other  extra  work^  amounting  to  the  sum  of 
between  diree  and  four  hundred  dollars  in  value. 

The  plaintiff^  then,  further  to  support  the  issue  on  his  part 
joined,  offered  in  evidence  the  following  articles  of  agreement, 
the  due  execution  of  which,  by  all  the  parties  thereto,  under 
their  respective  hands  and  seab,  was  admitted  : — 

^^ Articles  of  agreement,  made  on  the  26th  July  1841,  be- 
tween Chorge  McCalvany  of  the  one  part,  and  Sebastian 
Ramslntrgy  WilliaTn  Lakin,  and  John  Feaster,  Sen.,  build- 
ing committee  of  the  G.  R.  C,  of  Jeffersony  in  the  county 
and  State  aforesaid,  of  the  other  part,  as  followeth  : 

1st.  ^^The  said  Cfeorge  McCahany  for  himself,  his  heirs, 
executors  and  administrators,  doth  hereby  covenant  with  the 
said  S.  R.y  W.  L.y  and  J.  F.y  Sen.y  building  committee 
aforesaid,  their,  d&c,  that  he,  the  said  George  McCahany  his, 
&c.,  shall  and  will,  on  or  before  the  1st  day  of  June,  now  next 
ensuing,  in  consideration  of  the  sum  of  $3050^  to  be  paid  to 
him  at  the  times  hereinafter  mentioned,  well  and  substantially 
erect^  build,  and  completely  finish,  in  a  neat  and  workmanlike 
manner,  a  church  or  house  of  worship  for  the  6r.  R.  C.  of  J.y 
upon  the  ground  belonging  to  said  congregation,  in  the  town 
aforesaid,  according  to  the  specifications  and  dimensions  follow- 
ing: The  size  of  the  church  to  be  forty-three  feet  by  fifty-three, 
to  be  built  with  brick,  after  the  plan  of  the  Gr.  R.  Church  in 
Shepherdstowny  Va.y  with  the  exception,  first,  that  the  floor 
be  at  least  five  feet  from  the  surface  of  the  ground,  &c.  And  the 
said  Creorge  McCahany  his,  &c.,  shall  do,  or  cause  to  be  done, 
within  said  time,  all  the  work  necessary  to  finish  and  complete 
the  said  church  or  house  of  worship,  in  a  neat,  substantial,  and 
workmanlike  manner;  and  also  shall  and  will  provide,  good, 
proper,  and  sufficient  materials,  of  ail  kinds  whatsoever,  for 
erecting,  completing,  and  finishing  said  building.  And  said 
S.  R,y  W.  L.y  and  /.  F.y  Sen,,  building  committee  afore- 
said, doth  for  themselves,  their,  &c.,  covenant  with  the  said 
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Qwrg%  McCdhan^  his^  &c.;  that  they^  the  said  S.  R.j  W. 
L.y  and  J.  F.y  Sen.,  their^  &c.,  shall  and  will^  well  and  truly, 
pay  or  cause  to  be  paid,  unto  the  said  George  MsCahan,  his, 
ice,  the  sum  of  $3050,  in  manner  following,  to  wit:  $762.60, 
part  thereof,  when  the  said  George  McCahan  shall  execute 
and  deliver  to  the  building  committee  aforesaid,  to  be  approved 
by  them,  a  penal  bond,  for  the  true  and  faithfdl  performance 
of  the  covenants  and  agreements,  herein  set  forth  and  men- 
tioned; $762.50,  another  part  thereof,  when  the  brick  wall 
shall  be  commenced;  $762.50,  another  part  thereof,  when  the 
said  building  diall  be  put  under  roof;  and  the  remaining 
$762.50,  when  the  same  shall  be  comfdetely  finished. 

"And  it  is  hereby  further  agreed  to,  by  and  between  the  said 
I)arties  to  these  presents,  tliat  in  case  the  said  jS.  12.,  W.  L,, 
and  y.  F,y  Sen.,  building  committee  aforesaid,  diall  direct 
any  more  work  to  be  done,  in  and  about  said  church,  than  is 
mentioned  in  the  foregoing  agreement,  that  then  the  said  build- 
ing committee  shall  pay,  or  cause  to  be  paid,  unto  the  said 
George  McCdtum,  his,  d&c,  so  much  money  as  such  work 
shall  be  worth,  upon  a  reasonable  valuation,  any  thing  herein 
contained,  notwithstanding.  In  testimony  whereof,  they  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  herein 
first  written." 

The  plaintifif  further  proved,  by  W.  L.  Spongier,  that  the 
church  or  l^uilding  described  in  said  articles  of  agreement,  was 
finished  by  the  plaintiff  sometime  in  the  fall  of  the  year  1842^ 
and  the  plaintiff  further  proved,  by  Levi  MohberhfyihdX  he  was 
present  sometime  in  the  fall  of  the  year  1842,  when  the  said 
church  was  finished;  that  he  saw  the  plaintiff  deUver  the  key 
of  the  same  to  the  said  Ramsburg,  who  said,  that  he  was  acting 
for  himself  and  the  rest  of  the  committee,  and  that  he  was  per- 
fectly satisfied  with  said  building,  to  which  the  plaintiff  replied, 
that  he  hoped  that  as  he,  the  said  Ramsburg,  was  satisfied, 
that  he  would  make  him,  the  said  plaintiff,  satisfied,  and  that 
said  Ramsburg  said ,  that  he  would ;  that  said  church  was  taken 
possession  of,  and  has  been  used  as  a  house  of  w<nrsbip  ever 
since  by  the  G.  R.  C. 
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The  defeudant3  then  prayed  the  court  to  instruct  the  jury> 
that  if  they  shall  believe  from  the  evidence  in  this  cause;  that 
the  work  done  by  the  plaintiff;  and  for  the  price  or  value  of 
which  this  suit  is  brought;  was  done  under  and  by  virtue  of 
said  articles  of  agreement;  under  seal,  offered  in  evidence  by 
the  plaintiff;  though  not  done  by  the  time  specified  in  said 
agreement;  that  then,  for  the  doing  of  said  work;  the  jdaintiff 
is  not  entitled  to  recover  in  this  form  of  action;  which  instruc- 
tion the  court;  (T.  Buchanan  and  R.  H.  Marshall;  A.  J.;) 
refused  to  give,  being  of  opinion;  and  so  instructed  the  juij; 
that  the  plaintiff;  under  the  proof  offered;  is  entitled  to  recover 
for  the  price  or  value  of  said  work  so  done  by  him;  to  which 
opinion  and  instruction  of  the  court;  the  defendants  excepted. 

2nd  Exception.  The  defendant  on  the  aforegoing  testi- 
mony; prayed  the  court  to  instruct  the  jury;  that  for  all  work 
done  by  the  plaintiff;  which  the  jury  shall  believe  was  extra 
work;  directed  by  the  defendants  to  be  done;  and  done  by  virtue 
<^  said  agreement;  the  plaintiff  is  not  entitled  to  recover  the 
price  or  value  of  the  same  in  this  form  of  action;  which  in- 
struction the  court  refused  to  give.    The  defendants  excepted. 

3rd  Exception.  The  defendant;  then;  on  the  aforegoing 
evidence;  prayed  the  court  to  instruct  the  jury;  that  for  all  the 
said  work  done  by  the  plaintiff;  which  the  jury  shall  believe 
was  extra  work  done;  under  and  by  virtue  of  said  agreement; 
the  plaintiff  is  not  entitled  to  recover  for  the  same;  even  in  this 
form  of  action;  unless  the  jury  shall  believe  from  the  evidence, 
that  there  was  a  reasonable  valuation  of  the  same,  to  ascertain 
what  the  said  extra  work  was  worth;  and  that  the  plaintiff  gave 
notice  of  such  valuation  to  the  defendants  before  this  suit  was 
instituted  $  which  instruction  the  court  refused  to  give }  the 
defendants  excepted. 

4th  Exception.  The  defendants,  then;  on  the  aforegoing 
evidence;  prayed  the  court  to  instruct  the  jury;  that  if  they 
shall  believe;  from  the  evidence  in  the  case;  that  the  extra  work 
that  was  done  in  and  about  said  church,  other  than  the  work 
particularly  mentioned  in  said  articles  of  agreement,  and  for 
which  the  said  defendants  had  bound  themselves  in  said  agree- 
ment to  pay  the  sum  of  $3050;  was  done  in  and  about  the 
44        V.3 
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said  church  or  building,  standing  and  being  on  a  lot  of  ground 
owned  by  said  German  Reformed  Congregation  of  Jeffer- 
son; and  that  said  church  is  in  the  possession ,  occupancy,  and 
enjoyment  of  said  congregation,  that  then  the  plaintiff  is  not 
entided  to  recover  for  the  same  against  the  defendants,  in  this 
form  of  action ;  which  instruction  the  court  refused  to  give ; 
the  defendants  excepted. 

The  defendants  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Chambers,  Spence,  Magruder  and  Martin,  J. 

By  George  Schley  and  Palmer  for  the  appellants,  and 
By  Wm.  Schley  for  the  appellee 

Archer,  C.  J.,  delivered  the  opinion  of  this  court. 

The  plaintiff  had  entered  into  articles  of  agreement  with  the 
defendants,  stating  themselves  in  the  contract  to  be  the  building 
committee  of  the  German  Reformed  Congregation  of  Jeffer- 
son,  £Dr  the  building  of  a  church  on  a  lot  of  ground  belonging 
to  the  said  congregation;  and  offered  evidence  to  the  jury,  to 
shew  the  building  of  the  church,  and  that  extra  work  had  been 
done  on  the'*church,  for  which  building  and  extra  work,  he 
sought  to  recover  in  this  action. 

The  appellee,  on  his  part,  and  in  consideration  of  three  thou- 
sandand fifty  dollars,  warranted  and  agreed,  to  erect,  build,  and 
comjdetely  finish,  in  a  neat  and  workmanlike  manner,  a  church 
or  house  of  worship,  for  the  German  Reformed  Congregation 
of  Ji^ersoUy  upon  ground  belonging  to  said  congregation,  before 
the  Ist  day  of  June  1842.  The  size  and  plan  of  the  church 
to  be  similar  to  the  German  Reformed  Church  in  Shepherds- 
town,  Virgifda.  The  appellants  covenanted,  on  their  part,  to 
pay  to  the  appellee  the  sum  of  $3050,  in  maimer  following,  to 
wit:  $762.60,  part  thereof,  when  the  appellee  should  execute 
a  penal  bond,  for  the  faithful  performance  of  the  covenants  on 
his  part;  $762.50  when  the  brick  wall  should  be  commenced; 
$762.60  when  the  building  should  be  put  under  roof;  and  the 
remaining  $762.60,  when  the  same  shall  be  completely  fin- 
ished.   And  the  agreement  contained  this  further  covenant: 
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"It  is  further  agreed^  between  the  parties  to  these  presents,  that 
in  case  the  said  Ramsburgy  La/cin  and  Feaster,  as  building 
committee  aforesaid^  shall  direct  any  more  work  to  be  done  in 
and  about  said  church  than  is  mentioned  in  the  aforegoing 
agreement,  that  then  the  said  building  committee  shall  pay  to 
the  said  George  McCahan^  so  much  money  as  such  work  diall 
be  worth,  upon  a  reasonable  valuation.'' 

It  appeared  in  evidence,  that  the  church  was  finished  some- 
time in  the  fall  of  1842;  that  the  key  of  the  church  was  de- 
livered to  one  of  the  appellants,  Ramsburgy  who  said  he  was 
acting  for  himself  and  the  rest  of  the  committee;  and  that  he 
was  perfecdy  satisfied  with  the  building,  and  promised  to  make 
the  appellee  satisfaction  therefor;  and  that  the  church  was 
taken  possession  of,  and  has  been  used  as  a  house  of  worship 
ever  since,  by  the  Oerman  Reformed  Congregation.  Upon 
this,  the  appellants  prayed  the  court  to  instruct  the  jury,  that 
if  they  shall  believe  from  the  evidence  in  the  case,  that  the 
work  done  by  the  plaintiflT,  and  for  the  price  or  value  of  which 
this  suit  is  brought,  was  done  under  and  in  virtue  of  said  arti- 
cles of  agreement,  under  seal,  offered  in  evidence  by  the  plaiu- 
tifir,  though  not  done  in  the  time  specified  by  the  said  agreement, 
that  then,  for  the  doing  of  said  work,  the  plaintiflT  is  not  entided 
to  recover  in  this  form  of  action;  which  instruction  the  court 
refused  to  give,  being  of  opinion,  and  so  instructed  the  jury, 
that  under  the  proof  oflTered,  the  plaintiflT  is  entitled  to  recover 
for  the  price  or  value  of  the  work  so  done  by  him. 

If  an  action  can  be  sustained  on  the  covenant  between  the 
parties,  for  the  work  done  by  the  plaintiflT,  no  recovery  can  be 
had  in  this  action.  The  covenant  contains  a  stipulation  for 
the  payment  of  the  extra  work,  and  the  plaintiflT  would  be 
entided  to  recover  thereon,  unless  the  time  for  the  completion 
of  the  building,  including  the  extra  work,  was  of  the  essence 
of  the  agreement. 

It  has  heretofore  been  decided  by  this  court,  in  Watchman 
Sf  Bratty  5  G,6f  J  ^  262,  that  the  true  intent  of  the  parties, 
as  apparent  in  the  instrument,  should  determine  whether  cove- 
nants are  independent  or  conditional;  and  guided  by  this  rule, 
we  have  no  diflSculty  in  reaching  the  conclusion,  that  the  cove- 
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nant  to  perform  the  extra  work,  referred  to  in  the  agreement^ 
is  an  independent  covenant,  the  parties  in  relation  thereto,  not 
designing  to  restrict  the  completion  of  the  extra  work  to  the 
day  designated  in  the  contract.  If  extra  work  had  been  re- 
qijured  to  have  been  performed,  the  day  before  that  designated 
for  the  completion  of  the  church,  the  plaintiff  would  have  been 
bound  to  have  performed  it,  although  such  performance  might 
have  required  months,  and  we  cannot,  therefore,  suppose  that 
the  parties,  as  to  such  extra  work,  designed  any  restriction  as 
to  time.  We  therefore  think^  tha^  whatever  may  be  the  true 
construction  of  the  agreement  as  to  time  being  the  essence 
of  the  contract  had  no  extra  work  been  required  to  be  done, 
in  relation  to  the  extra  work^  the  covenant  is  wholly  indepen- 
dent of  the  agreement,  to  complete  the  building  at  the  time 
designated  in  the  contract;  and  that  as  time  in  relation  to  such 
contract,  is  not  of  the  essence  of  the  agreement,  a  suit  for  the 
extra  work  could  only  be  maintcdned  on  the  covenant. 

Had  the  agreement  contained  no  covenant  in  relation  to  the 
extra  work,  the  terms  of  the  agreement  would  have  made  the 
time  for  the  completion  of  the  buildmg,  of  the  essence  of  the 
contract.  But  the  parties  having  stipulated,  generally,  for 
doing  of  extra  work,  which  might  require  a  longer  time  than 
that  designated  in  the  agreement,  and  which  extra  work  miglit 
be  necessary  to  comfdete  the  building,  it  is  clear  they  did  not 
consider  time,  as  of  the  essence  of  the  contract.  The  cove- 
nant for  the  extra  work  is  peculiar  in  its  phraseology.  It  stipu- 
lates, in  case  the  building  committee  shall  direct  any  more 
work  to  be  done,  in  and  about  said  church,  than  is  mentioned 
in  the  agreement,  that  then  they  shall  pay  therefor  a  reasonable 
valuation.  Under  this  stipulation,  the  extent  and  kind  of 
work,  other  than  that  mentioned  in  the  agreement^  was  left 
discretionary  with  the  committee,  and  the  completion  of  the 
church  might  have  been,  in  consequence,  postponed  far  beyond 
the  day  designated  in  the  contract.  We  are  inclined,  therefore, 
to  tbink^  that  not  only  as  it  r^;arded  what  has  been  considered 
as  extra  work,  but  even  in  the  erection  of  the  churchy  time 
was  not  regarded  by  the  parties  as  of  the  essence  of  the  contract. 
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This  view  of  the  case,  induces  us  to  decide^  that  the  court 
were  in  error  in  refusing  to  grant  the  defendant's  prayers  in 
the  first  and  second  bill  of  exception^  and  in  granting  the  in- 
struction^ which  was  given  by  them  to  the  jury  in  the  first  bill 
of  exception.  This  instruction,  however,  is  liable  to  another 
objection;  the  question  of  fact,  as  to  the  performance  of  the 
extra  woric,  was  taken  from  the  jury. 

We  think  the  court  were  right  in  the  opinion  expressed  by 
them  in  the  third  bill  of  exceptions.  If  the  action  of  assumpsit 
had  been  the  appropriate  remedy  to  recover  the  value  of  the 
extra  work,  we  do  not  think  it  would  have  been  necessary  as  a 
preliminary  step,  for  the  plaintiff  to  have  had  a  valuation  of 
the  work  done,  and  to  have  given  notice  of  such  valuation  to 
the  defendants.  It  is  true,  the  covenant  obliges  the  defendants 
to  pay  as  much  money  as  the  work  shall  be  worth,  upon  a 
reasonable  valuation.  But  the  true  construction  of  this  agree- 
ment is,  that  the  defendants  shall  pay  the  plaintiff  what  the 
work  Ajdil  be  reasonably  worth:  and  not,  that  the  plaintiff 
should  procure  a  valuation,  to  be  made  as  a  rule  of  evidence. 
We  are  strengthened  in  this  conclusion  by  the  fact,  that  the 
parties  did  not  designate  any  person  to  make  the  valuation.  In 
the  cases  which  have  been  referred  to,  in  which  it  was  held  as 
indispensable,  that  an  estimate  should  be  made  as  a  rule  of 
evidence,  it  will  be  found,  that  there  has  been  a  designation  by 
the  parties  of  the  person  who  should  make  it.  Vide^  11  6r. 
4*  /-,  72,  and  the  cases  there  referred  to. 

The  quesdon  decided  in  the  fouith  and  last  bill  of  exception, 
is  substantially  the  same  decided  on  the  respondent's  prayers, 
in  the  first  and  second  bill  of  exceptions,  and  is  liable  to  the 
objections  stated  in  the  examination  of  those  exceptions.  Upon 
this  exception  other  questions  were  discussed,  as  to  the  right 
of  the  plaintiff  to  recover  against  the  defendants,  which  we  do 
not  think  are  raised  by  the  prayer,  and  on  which,  therefore,  we 
deem  it  unnecessary  to  express  any  opinion. 

JUDGMENT   REVERSED. 
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John  Morgan  vs.  John  Bitzenberger. — December  1846. 

B  fold  M  a  parcel  of  land,  executed  a  deed  of  bargain  and  sale  therefor,  and 
put  him  in  possession.  The  deed  contained  a  receipt  for  the  purchase 
money.  The  proof  showed,  that  Jf,  at  time  of  sale,  paid  part  of  purchase 
money.  Shortly  after,  paid  another  part,  and  gave  his  promissory  nols 
for  the  balance ;  before  the  note  fell  due,  the  vendee  took  up  the  note,  by 
his  own  order  on  F,  for  the  like  sum.  This  order  F  refused  to  pay,  and 
upon  the  fact  of  the  refusal  being  communicated  to  JIf ,  he  asked  B  to  hold 
on  to  the  order,  that  F  must  pay  it.  In  an  action  of  aatumpsit,  to  recover 
the  unpaid  part  of  the  purchase  money ;  Hcld  : 

Ist.  That  the  claim  was  not  within  the  statute  of  iVauds. 

2nd.  That  the  evidence  was  sufficient,  in  point  of  law,  to  go  to  the  jury,  to 
rebut  the  prima  facie  evidence  of  the  payment  of  the  purchase  money,  ere- 
ated  by  the  receipt  and  release  in  the  deed. 

It  is  the  province  of  the  court  to  determine,  whether  evidence  is  legally  calea- 
lated  to  conduct  the  mind  of  a  jury  to  a  conclusion. 

It  is  the  province  of  the  jury  to  determine,  the  sufficiency  or  insafficteney  of 
the  evidence  in  fact,  to  prove  the  affirmative  or  negative  of  the  issue. 

Payment  or  non-payment  of  the  purchase  money,  was,  in  this  case,  exclusively 
for  the  jory. 

Taking  a  promissory  note  for  a  simple  contract  debt,  does  not,  per  ee,  eztin- 
guish  the  original  cause  of  action. 

Where  a  note  of  the  debtor  was  taken  for  a  debt,  and  the  creditor  afterwards 
sues  him  upon  the  original  contract,  proof  that  the  note  was  redelivered  to 
the  debtor,  sufficiently  accounts  for  its  absence  at  the  trial. 

I  The  order  of  a  debtor  on  a  third  party,  given  to  his  creditor,  which  was  dis. 
honored,  and  tendered  to  the  debtor.  Interposes  no  objection  to  recoveiy 
upon  the  original  consideration. 

Appeal  from  Frederick  county  court. 

This  was  an  action  of  assumpsit ,  brought  on  26th  February 
1843,  by  the  appellee  against  the  appellant.  The  plaintiff 
declared  in  indebitatus  assumpsit y  in  the  sum  of;  ^c,  for  cer- 
tain land  and  premises,  bargained,  sold  and  conveyed  by  the 
plaintiff  to  the  defendant,  at  his  request,  <fec.  The  defendant 
pleaded  noti  assumpsit.  The  jury  found  a  verdict  for  the 
plaintiff. 

In  this  case,  the  plaintiff  to  sustain  the  issue  on  his  part  joined, 
offered  in  evidence,  by  parol,  to  the  jury,  that  the  tract  of  land 
and  premises,  with  the  appurtenances,  to  recover  the  purchase 
money  for  which  this  action  was  brought,  was  sold  and  con- 
veyed, by  deed,  by  the  plaintiff  to  the  defendant,  for  the  sum 
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of  $355;  the  evidence  by  parol  being  admissible,  because  of 
the  deeds  being  in  the  possession  of  the  defendant^  not  on 
record^  and  which  said  defendant^  though  notice  had  been 
given  to  produce  the  same^  failed  to  do  so.  The  plaintiff^ 
then^  further  proved  to  the  jury,  that  at  the  time,  and  of  the 
execution  and  delivery  of  said  deed  to  the  said  defendant,  for 
the  said  land  and  premises,  he,  the  said  defendant,  paid  to  the 
said  {daintiff,  in  money,  the  sum  of  $55,  part  of  the  purchase 
money,  and  that  said  defendant,  shordy  after,  paid  to  said 
plaintiff  the  sum  of  $100,  part  of  the  purchase  money,  and 
gave  his  promissory  note  for  tlie  sum  of  $200,  payable  ten 
months  after  date,  viz  : — 

^^Ten  months  after  date,  I  promise  to  pay  to  John  BUzen- 
bergery  or  order,  two  hundred  dollars,  for  value  received. 
Witness  my  hand,  this  31st  day  of  May  1841. 

$200.  John  Morgan.  ' ' 

^^Test,  John  Measel." 

for  the  balance  of  the  purchase  money.  And  the  plaintiff  fui- 
ther  proved,  that  at  the  time  of  the  sale,  and  the  execution  of 
the  said  deed,  the  said  defendant  went  into  possession  of  said 
land  and  premises,  and  has  remained  in  possession  thereof  ever 
since.  The  plaintiff  further  to  sustain  the  issue  on  his  part, 
proved,  that  sometime  before  the  said  promissory  note  became 
due,  the  said  defendant  gave  to  the  said  plaintiff  an  order,  viz : 

^^Mr.  William  F.  Johnson,  Sir : — Pay  John  Bitzenber- 
gety  one  hundred  and  fifty  dollars  on  my  account,  and  oblige 
yours.  John  Morgan. 

October  15th,  1842." 
upon  Wm.  F.  Johnson,  for  the  sum  of  $150,  being  the  balance 
due  (m  the  said  promissory  note,  and  upon  giving  such  order, 
took  up  said  promissory  note  from  the  said  plaintiff ;  that  the  said 
plaintiff  presented  said  order  to  the  said  Wm.  F.  Johnson,  for 
acceptance  or  payment,  who  refused  to  account  or  pay  the  same, 
and  has  never  accepted  or  paid  the  same,  or  any  part  thereof^ 
that  the  said  plaintiff  then  called  upon  said  defendant,  and 
offered  to  return  said  order,  and  demanded  back  the  said  pro- 
missory note,  which  had  been  taken  up  by  said  defendant, 
upon  giving  said  order  upon  said  Wm.  F.  Johnson;  that  said 
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defendant  told  said  plaintiff^  to  bold  on  to  the  said  order^  mean- 
ing the  said  order  on  the  said  Johnson,  that  he  would  see  said 
Johisouy  and  he  must  pay  it.  The  defendant  then  produced 
said  deed  from  the  plaintiff  to  defendant  for  said  land,  and 
offered  the  same  in  evidence,  viz  : — 

'^This  indenture,  made  this  31st  May  1841,  between  John 
Biizenberger,  of,  <fcc.,  and  John  Morgan,  of,  &c.,  witnesseth, 
that  the  said  John  Bitzenberger,  for  and  in  considemticm  of 
the  sum  of  $356,  current  money,  to  him  in  hand  paid  by  the 
said  John  Morgan,  at  and  before  the  sealing  and  delivering  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  he, 
the  said  John  Bitzenberger,  hath  granted,  &c.,  and  by  these 
presents  doth  grant,  &c.,  unto  him,  the  said  John  Morgan,  all 
his  right,  title,  interest  and  estate,  of,  in,  and  to,  twenty-eight 
acres  of  land,  more  or  less,  being  part  of  a  tract  of  land,  called 
^^ Rocky  HiUy^^  together  with,  &c.,  it  being  the  same  estate 
conveyed  to  the  said  John  BUzenberger,  by  Edward  Y.  GoUb- 
borough,  of,  &c.,  by  deed,  d^.j  to  have  and  to  hold,  d&c., 
unto  him,  the  said  John  Morgan,  bis  heirs  and  assigns,  for  and 
during  the  lifetime  of  a  certain  James  Naylor.  In  witness^ "  &c. 
Which  deed  was  admitted  to  have  been  executed  and  acknow- 
ledged in  due  form  of  law. 

The  defendant  prayed  the  court  to  instruct  the  jury,  that 
from  the  evidence  offered  to  the  jury,  in  this  case,  under  the 
pleadings,  the  plaintiff  is  not  entided  to  recover  the  purchase 
money,  or  any  part  thereof,  specified  and  agreed  to  be  paid  in 
the  deed,  from  the  plaintiff  to  the  defendant,  under  the  evi- 
dence in  the  cause. 

First.  Because  there  is  no  note  or  memorandum  in  writing, 
signed  by  the  said  John  Morgan,  cf  the  contract  for  the  sale  of 
the  land  and  premises  for  which  the  action  is  brought,  and  that 
the  case  is  within  the  statute  of  frauds. 

Second.  Because  there  is  no  sufficient  evidence  of  the  non- 
payment of  the  purchase  money,  of  $350,  for  which  this  ac- 
tion is  brought,  to  go  to  the  jury,  to  repel  and  ccntradict  the 
evidence  of  the  receipt  and  release,  in  the  deed  of  conveyance 
of  the  payment  and  receipt  of  the  purchase  money,  by  the 
defendant  to  the  plaintiff. 
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Third,  Because  the  remedy  of  the  {daintiff^  if  he  have  any^ 
is  upon  the  said  order  or  draft  of  $150,  which  was  not  accepted 
and  paid,  or  indebitatus  assumpsit  for  so  much  money;  and 
not  for  land  sold  and  conveyed;  which  opinion  and  direction, 
the  court,  (T.  Buchanan  and  Marshall,  A.  J.,)  refused  to 
give.    The  defendant  excepted,  and  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C  J.,  Dorset, 
Chambers,  Spence  Magruder  and  Martin,  J. 

By  Palmer  for  the  appellant,  and 

By  George  Schlet  and  Wm.  Schlet,  for  the  appellees. 

Spenoe,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  of  assumpsit,  brought  by  defendant  in 
error  against  plaintiff  in  error,  to  recover  the  purchase  money 
for  a  tract  of  land  sold  and  conveyed  Iff  appellant,  by  deed 
of  conveyance,  and  possession  delivered  to  appellant.  The 
ai^Uant  pleaded  non  assumpsit. 

The  defendant  in  error,  to  maintain  the  issue  on  his  part, 
offered  evidence  to  the  jury  of  the  sale  of  the  land  and  premi- 
ses; the  execution  of  the  deed,  to  the  plaintiff  in  error;  and  of 
bis  possession  of  the  land  from  the  time  of  sale.  The  defen- 
dant in  error  also  offered  evidence  to  the  jury,  that  at  the  time 
of  the  execution  and  delivery  of  the  deed  by  defendant  in 
error  to  the  plaintiff  in  error,  the  plaintiff  in  error  paid  to  the 
defendant  in  error  the  sum  of  $55,  part  of  the  purchase  money; 
and  fihordy  afterwards,  the  fuither  sum  of  $100,  of  the  pur- 
chase money;  and  gave  his  promissory  note  to  defendant  in 
error,  for  $200,  payable  ten  months  after  date. 

The  defendant  in  error,  offered  evidence  to  the  jury,  also,  to 
prove,  that  some  time  before  said  promissory  note  became  due, 
the  plaintiff  in  error  gave  to  the  defendant  in  error,  an  order  or 
draft  on  a  certain  William  F.  Johnson  for  $150,  and  that  said 
plaintiff  took  up  his  said  promissory  note.  That  the  said 
defendant  presented  said  order  to  William  F.  Johnson  for 
acceptance,  who  refused  to  account  or  pay  the  eame,  and 
who  has  never  accepted  or  paid  the  ?ame,  or  any  part  there- 
45  v.3 
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of;  that  the  defendant  then  called  upon  said  pUindtf,  and 
offered  to  return  said  order^  and  demanded  back  the  pro- 
iniasoiy  note  which  had  been  given  by  the  defendant  to  the 
plaintiff,  when  he,  the  said  plaintiff;^  gave  the  order  on  W.  F. 
Jhtmstnty  to  the  defendant;  that  the  [daintiff  told  the  defen- 
fendant  to  hold  on  to  said  order;  that  he  would  see  said  John- 
soviy  and  he  must  pay  it.  The  plaintiff  in  error,  then^  pro- 
duced the  deed  from  defendant  in  error  to  him,  for  said  land, 
and  offered  the  same  in  evidence  to  the  jury : — the  said  deed 
being  admitted  to  have  been  executed  in  due  form  of  law. 

"Whereupon  the  plaintiff  in  error  prayed  the  coiut  to 
instruct  the  jury,  that  from  the  evidence  offered  to  the  jury,  in 
this  case,  under  the  pleadings,  the  plaintiff,  (defendant  in 
error,)  is  not  entided  to  recover  the  purchase  money,  or  any 
part  thereof,  specified  and  agreed  to  be  paid  in  the  deed  from 
defendant  in  error  to  plaindff  in  error,  under  the  evidence  in 
the  cause: — 

First.  Because  there  is  no  note  or  memorandum  in  writ- 
ing, signed  by  the  said  John  Morgan^  of  the  contract  for 
the  sale  of  the  land  and  premises,  for  which  this  action  is 
broxight;  and  that  the  case  is  within  the  statute  of  frauds. 

Secondly,  Because  there  is  no  sufficient  evidence  of  the  non- 
pajrment  of  the  purchase  money  of  $350,  for  whidi  this  action  is 
brought,  to  go  to  the  jury  to  repel  and  contradict  the  evidence 
of  the  receipt  and  release  in  the  deed  of  conveyance,  of  the 
payment  and  receipt  of  the  purchase  money,  by  the  de^- 
dant  to  the  plaintiff. 

'mrdly.  Because  the  remedy  of  the  plaintiff,  tf  he  have 
any,  is  upon  the  said  order  or  draft,  of  $160,  which  was  not 
accepted  or  paid,  or  indebitatus  ctssumpsit  for  so  much  money, 
and  not  for  land  sold  and  conveyed. 

Which  opinion  and  direction  the  court  refused  to  give,  and 
the  defendant,  (plaintiff  in  error,)  excepted. 

That  this  case  was  not  witUn  the  statute  of  frauds,  is,  in 
our  judgment,  conclufflvely  aetded  by  the  case  of  Wolf  vs. 
Hawser f  i  CKff,  84,  where  the  court  says:  "l%e  o<Miveyance 
of  the  land,  and  the  delivery  of  possesion,  in  pursuance  of  the 
deed,  tir  in  bther  words,  the  execution  ^  the  contact  on  the 
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part  of  the  plaintiff;  raisea  a  duty  on  the  part  of  the  vendee  to 
pay  the  consideration  money^  which  will  sustain  the  coimt. 
Why  should  not  such  a  duty  be  created^  as  well  by  the  sale  of 
land;  as  by  the  sale  of  goods  ?  It  is  said,  the  subject  matler  of 
the  contract  savours  of  the  realty  ^  and  therefore  the  count  is  bad. 
But  we  have  seen  no  case  which  saneticHis  this  technical  rea- 
SOU;  and  unless  such  case  be  furnished,  deciding  the  question 
upon  satisfactory  grounds,  we  should  feel  ourselves  bound  to 
say,  that  the  law  equally  imjdies  a  promise  to  pay,  in  the  case 
before  us,  as  it  does  in  the  case  of  sales  of  -goods^  wares,  and 
merchandize  " 

The  case  of  Wolf  vs.  Hauvery  1  Gilly  84,  also  settles  the 
question  conclusively,  that  the  receipt  in  a  deed  of  bargain  and 
sale,  for  the  consideration  money,  is  only  prima  facie  evidence 
of  that  focC;  and  that  it  was  competent  for  the  i^aintiff  to  offiar 
evidence  to  the  juiy,  to  rebut  sach  prima  facie  evidence,  and 
show^  that  the  purchase  money  was  not  in  fact  paid. 

One  of  the  grounds  reUed  on  by  afqpellant's  counsel,  was 
the  insuflSciency  of  the  evidence  to  repel  and  rebut  the  prima 
facie  evidence  of  the  payment  of  the  purchase  money  for  the 
land,  created  by  the  receipt  and  release  in  the  deed. 

It  is  the  province  of  the  court  to  determine  whether  evidence 
is  kgaUy  calculated  to  conduct  the  mind  of  the  jury  to  a  eon- 
cliwion^  but  it  is  the  province  of  the  jury  to  deteimine,  the 
sufficiency  or  insufficiency  of  the  evidence  to  prove  the  affirma- 
tive or  negative  of  the  issue.  There  certainly  was  evidence, 
admissible  and  competent,  as  disclosed  by  the  record,  given  to 
the  jury;  and  it  was  their  province  to  determine  the  question, 
n^ether  the  purchase  money  was,  or  was  not  paid^  as  sti^ed  in 
the  deed. 

We  do  not  find  the  doctrine  sanctioned  by  authority,  that  the 
taking  a  promissory  note  for  a  simple  contract  debt,  per  ee, 
extinguishes  the  cample  contiract,  or  original  cause  of  action. 
6  £r.  4-  /-,  166. 

The  answer  to  the  ai^^ument,  founded  on  the  non-produc- 
tion of  the  promissory  note  on  the  trial,  is  found  in  the  fad, 
that  the  proof  shewed  that  it  had  theretofore  been  delivered  to 
the  defendant,  and  the  law  authorises  ndther  unnecessary  or 
unreasonable  demands. 
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The  position  taken  by  appellant's  counsel^  in  relation  to  the 
draft  or  order  on  JohnBotij  is  obnoxious  to  the  same  objecticm  as 
the  one  in  relation  to  the  promissory  note^  it  did  not  extinguish 
the  original  contract.  It  had  been  tendered  to  appellant^  after 
acceptance  was  refused  by  Johnson^  by  appellee,  and  appel- 
lant insisted  on  appellee's  retaining  it;  and  further,  it  would 
seem  that  it  was  in  court  at  the  trial. 

JUDGMENT  AFFIRMED. 


Henry  Riarl  vs.  Henry  Wilhelm  and  Samuel  Wilhelm. 
December  1845. 

la  an  action  of  astumpnt,  the  plaintift  f»n>Ted,  that  they  and  defendant  waifir 
partner! ;  that  in  April  1841,  the  defendant  told  tb»  witnees,  that  two  or 
three  days  before,  they  had  dissolTed  partnership.  In  March  1841,  there 
was  a  balance  of  cash  to  the  credit  of  the  firm ;  and  in  Jane  of  that  year, 
it  was  drawn  oat  by  the  defendant,  he  viTging,  as  a  reason  why  he  drew  it 
ont,  that  if  the  plaintifis  ^  it,  he  did  not  know  whether  he  cooM  erer  get 
any, of  it  again;  the  f^aintifli  farther  proved,  that  in  Angnst  1843,  the 
defendant  stated  the  balance  of  the  money  in  bank,  in  March  1841,  belonged 
to  the  plaintiffs,  and  he  had  drawn  the  sum  of,  &e.,  thereout,  by  check. 
The  defendant  offered  no  proof;  Held  : 

1st.  That  a  prayer  by  the  defendant,  to  instruct  the  jury,  that  the  endraee 
was  not  sufficient  to  enable  the  plaintiffii  to  recover  upon,  admitted,  as 
proof,  all  the  facts  sworn  to^  and  all  rational  inferences  deduciUe  from  such 
facts. 

3nd.  That  the  proof  did  not  tend  to  prore  a  promise  fh)m  the  defendant,  to 
pay  the  plain tifi  any  sum. 

3rd.  The  ground  on  which  partners,  alter  a  dissolution,  can  sue  each  other, 
in  relation  to  what  had  been  partnership  funds  or  e&cts,  is,  that  the  joint 
interest  as  partners  having  ceased,  a  new  contract  had  been  made  between 
the  parties,  in  their  individual,  as  distinct  from  their  partnership  characters. 

4th.  The  joint  interest  can  only  be  terminated  by  an  agreement,  vesting  a 
separate  title  or  interest  in  the  thing,  to  which,  before  that  time,  theie 
.  had  been  a  joint  title,  and  the  rule  equally  applies  to  money,  as  to  cheaes 
in  action. 

5th.  Property  which  belonged  to  three  partners,  cannot  become  the  separate 
property  of  two  of  them,  except  by  an  express  agreement  to  that  effect. 

In  every  case  in  which  property  has  been  held  by  partners,  it  is  neoesssry,  to 

enable  one  nf  them  to  maintain  an  action  at  law  for  it,  against  another,  to 

.  show  a  final  settlement  of  the  partnership  concerns,  and  a  distdbution  of 

the  property  to  the  party  claiming,  which,  in  effect,  is  a  release  of  the  rights 

of  the  other. 


Digitized  by 


Google 


OF  MARYLAND.  367 

Riarl  V9.  Wilhelm.— 1845. 

If  the  claim  be  for  money,  there  must  be  a  promise  to  paj  an  asoertained  turn. 

It  if  not  necoMary  that  a  witnea?  should  teatifj  to  a  positive  promise.  As  in 
other  oases,  so  in  this,  what  is  sufficient  proof,  ii  a  question  for  the  jury, 
and  the  fact  may  be  established  by  circumstances,  and  just  and  fkir  infer- 
ences  from  fkcts,  as  well  as  by  positive  testimony. 

But,  in  this  case,  where  two,  of  three  partners,  are  jointly  saing  the  third, 
before  it  can  be  established,  that  he  had  made  himself  responsible  to  them, 
there  should  be  proof  of  some  fact  going  to  show,  that  they  had,  inter  se, 
entered  into  a  new  agreement. 

Appeal  from  Carroll  county  court. 

This  was  an  action  of  assumpsit^  commenced  on  the  13th 
September  1842^  by  the  appellees  against  the  appellant.  The 
cause  was  submitted  to  the  jury  on  the  general  issue,  who  found 
a  verdict  for  the  plaintiffs. 

1st  Exception.  The  plaintiffs  to  support  the  issue  joined 

on  their  part,  offered  in  evidence  to  the  jury,  by Wilhelm, 

a  competent  witness,  that  more  than  fifteen  years  ago,  the  plain- 
tiffs were  in  partnership  with  each  other,  as  drovers;  at  that 
time  he  did  not  know  the  defendant,  and  never  knew  there 
was  such  a  man,  until  less  than  ten  years  ago.  That  within 
the  last  three  or  four  years,  the  plaintiffs  and  defendant  have 
been  engaged  and  connected  together  as  partners,  in  the  busi- 
ness of  drovers;  but  whether  they  were  all  three  partners  to- 
gether>  or  whether  Samuel  Wilhelm  and  Riarl  were  partners, 
and  Henry  Wilhelm  had  an  interest  in  Samuel  Wilhelm^s 
interest,  in  the  firm  of  Wilhelm  Sf  Riarly  witness  does  not 
know;  that  the  witness  was  employed  by  them,  in  the  driving 
of  their  stock  from  Pennsylvania  to  the  city  of  Baltimore  \ 
that  both,  Henry  Wilhelm  and  Sam/uel  Wilhelm j  bought  stock 
in  Pennsylvania  for  the'  concern,  and  that  the  stock,  when 
driven  to  BaUimorey  was  sold  to  butchers,  sometimes  by  the 
defendant^  and  sometimes  by  each  of  the  plaintiflb;  that  fre- 
quently, whibt  he  was  employed  in  driving  their  stock  to  Bal- 
Hmare,  in  company  with  the  defendant,  he  imderstood  from 
the  defendant}  that  both  the  plaintiffs  were  concerned  with  him 
in  the  droving  business,  each  having  an  equal  interest  therein; 
that  he  recollects  once,  whilst  thus  driving,  the  defendant  ob- 
served, ^^they  would  have  made  much  more  money,  if  it  had 
not  been  a  three-handed  business;"  that  the  business  was  car- 
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ried  on  in  the  partnership  names  of  Wilhelm  tf  Riarly  and 
Riati  ^  Wilhelm.  And  further  offered  evidence^  by  George 
SuteTy  a  butcher  of  the  city  of  Baltimore  j  that  he  had  deak 
with  the  firm  for  several  years^  bujing  stock  of  them  separately; 
sometimes  dealing  with  one  of  the  firm^  and  sometimes  with 
another,  having  bought  stock  separately  from  each  of  them, 
who  dealt  with  him,  and  whom  he  always  r^^arded  as  partners, 
in  the  said  droving  business;  that  on  the  last  day  of  March^  or 
the  first  day  of  April  1841,  the  defendant  told  the  witness^  that 
^^they,  (meaning,  as  the  witness  understood  him^  the  {daintiffit 
and  defendant,)  had,  two  or  three  days  before,  dissolved  past- 
nership,  and  had  settled  their  aflfairs;"  the  defendant  told  the 
witness,  that  Sam/uel.  Wilhelm  had  quit  the  drover's  business^ 
but  that  he,  the  defenda^t,^.woiild  continue  to  cany  it  on  sepa- 
rately on  his  qwn  account,  and  that  he  hoped  be,  the  witness, 
would  continue  to  buy  stock  of  him.  And  further  oflered  in 
evidence,  by  John  Fishery  the  .cashier  of  the  Bank  ef  Weai- 
minster  J  that  said  concern  opened  an  account  with  the  said 
bank,  and  transacted  its  business  theiewith,  and  had  notes  taken 
for  stock  sold  by  them,  discounted  thereat,  for  and  on  account 
of  the  concern;  that  the  checks  by  whidi  the  mc»ey  of  die 
concern  was  drawn  out  of  the  bank,  were  signed,  some  of 
them  ^^ Henry  Riarl  ^  Co.y*^  and  some  ^^Sanmel  Wilhelm  ^ 
Cb.,"  the  first  of  said  signatures  being  in  the  handwriting  of 
the  defendant,  and  the  second  in  that  of  the  plaintiffy  Samuel 
Wilhelm.  That  after  the  dissolution  of  the  fimi^  repcwled  to 
have  taken  place,  and  sometime  in  June  1841,  the  deHmdant 
applied  to  him^  to  pay  out  to  the  defendant  the  balance  due  to 
the  firm  by  the  bank,  which,  from  What  he  had  heaid  of  dis- 
putes between  the  partners,  he  refused;  but,  upon  the  deCsn- 
dant  threatening  an  immediate  suit  against  the  banky  if  be  did 
not  so  pay,  the  witness  permitted  him  to  check  out  all  the  said 
balance,  except  sixty-seven  dollars  and  some  cents,  upon  his 
giving  bond  to  indemnify  the  bank.  That  the  witness  re- 
garded the  plaintiffs  and  defendant,  as  partners  in  the  said  finn. 
The  said  defendant  uiged  as  a  reason  why  the  nuiney  should 
be  paid  to  him,  that  if  Samuel  Wilhelm  got  the  mtney,  the 
defendant  did  not  know  whether  he  could  ever  get  it,  or  any 
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of  it^  again^  as  he  was  not  sure  that  Samuel  WUhelm  was 
worth  any  thing;  and  that  if  his  father  got  it^  he  lived  in 
Permsyhania,  and  defendant  would  have  great  difficulty  in 
getting  any  thing  out  of  him;  that  on  the  20th  August  1842^ 
in  a  conversation  between  the  witness  and  the  defendant^  the 
latter  stated^  that  in  the  month  of  March  1841^  of  the  balance 
of  the  money  then  standing  in  the  said  bank  to  the  credit  of 
the  said  firm^  the  sum  of  ^3360,  belonged  to  WUkelmy  (mean- 
ing the  plaintiffs;  as  the  witness  imderstood.)  That  on  the 
14th  June  1841  ^  the  defendant,  by  a  check  dmwn  by  him, 
drew  out  of  the  said  bank,  of  the  money  standing  to  the  cre- 
dit of  said  firm,  the  sum  of  $2025. 

Whereupon,  the  def^dant  madrflw^w^hljowing  prayers 
to  the  court : —  ^m\S^  ^■OT 

Ist.  The  defendant,  byl^i^K^Mel,  gSfirtR^ court  to  in- 
struct the  jury,  that  the  plaiAiffs.  &»i:^^  and  evi- 
dence  in  this  case  are  not  e|S^a  to  recq^^^ncause  they 
hacve  not  introduced  to  the  ji&y,  ^rf^Sffifentilndence  of  a 
final  settlement  between  themltM^^edef^rffcmt,  of  all  their 
partnenhip  accounts  and  transact!^,  ana  the  striking  of  a 
balance  due  to  the  plaintiffs^  to  be  submitted  to  the  jury,  to 
sustain  this  action  in  the  form  it  is  brought. 

2nd.  Because  there  is  no  evidence  given  to  the  jury,  in  this 
case,  .to  prove  a  promise  to  pay  to  the  plaintiffs  any  balance 
found  due  to  them  by  the  defendant,  even  if  it  should  be 
believed,  that  a  final  settlement  of  all  the  partnership  accounts 
and  transactions  has  been  made,  and  a  balance  struck;  and 
because  such  promise  is  necessary,  to  enable  the  plaintiffs  to 
sustain  this  action,  in  case  of  a  settlement  and  balance  struck. 

Which  prayers  were  refused  by  the  court,  (Dorse y,  C.  J., 
Wilkinson  and  Brewer,  A.  J.,)  and  to  such  refusal  the 
defendant  excepted. 

2ni>  Exception.  The  defendant,  by  his  counsel,  upon 
the  fects  stated  in  the  first  bill  of  exceptions,  prays  the  court  to 
instruct  the  jury: — 

That  if  they  believe  from  the  evidence,  that  the  plaintiffs 
and  the  defendant  were  partners,  and  previous  to  the  action 
bioiight,  came  to  a  settlement  of  their  partnership  accounts, 
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and  struck  a  balance;  which  balance  was  in  favor  of  the  plain- 
tiffs in  any  particular  sum,  and  that  said  plaintiffs  were  entided 
to  an  equal  proportion  of  that  balance,  and  that  thereupon  the 
partnership  was  dissolved,  yet  the  plaintiffs  cannot  recover,  un- 
less the  jury  also  find  from  the  evidence,  that  the  defendant 
promised  to  pay  that  balance  to  the  plaintiffs  joindy :  because  a 
balance  struck  among  partners^  and  a  dissolution  of  the  part- 
nership, is  not  sufficient  to  sustain  an  action  of  assufnpsU,  un- 
less there  is  also  a  promise  by  the  defendant  to  pay  that  balance. 
But  the  court  refused  to  grant  this  prayer,  because  it  did  not 
appear  from  the  proof  and  proceedings  in  the  cause,  or  the 
claim  for  which  a  recovery  was  sought,  by  the  jdaintifis,  at  the 
hands  of  the  jury,  that  in  the  settlement  of  the  affairs  of  the 
partnership,  (if  the  jury  find  that  any  such  setdement  was 
made,)  that  there  was  a  balance  in  the  hands  of  the  defend- 
ant due  to  the  plaintiffs;  nor  did  it  appear  that  the  suit  was 
brought  to  recover  any  such  balance,  the  plaintiffs  insisting, 
that  on  the  setdement  which  they  allege  did  take  place  between 
the  partners^  there  was  no  balance  in  the  hands  of  the  defendant 
due  to  the  plaintiffs;  but  that  after  the  dissolution  of  the  part- 
nership, upon  their  setdement  of  their  affairs,  and  dividing  and 
distributing  their  partnership  effects  between  themselves,  three 
thousand  and  fifty  dollars  of  the  balance  standing  to  their  cre- 
dit in  the  Bank  of  Westminster ^  was  assigned,  or  allotted  to 
the  plaintiffs,  and  that  said  sum  of  money  was,  subsequendy, 
wrongfully  and  in  violation  of  the  said  partnership  setdement, 
withdravm  from  the  bank  by  the  defendant,  and  appropriated 
to  his  own  purposes,  and  that  they  therefore  had  a  right  to 
recover  it  from  the  defendant,  in  an  action  for  money  bad  and 
received  to  their  use.  Under  such  circumstances,  the  court, 
without  considering  the  accuracy  or  inaccuracy  of  the  principle 
of  law  asserted  by  the  prayer,  refused  the  instruction  prayed; 
on  the  ground  of  its  irrelevancy  to  the  matters  in  controversy 
before  the  jury;  and  its  tendency,  if  granted,  to  bewilder  and 
mislead  them.  To  which  refusal  of  the  court  the  defendant 
excepted. 

3rd  Exception.  In  addition  to  the  facts  contained  in  the 
defendant's  first  bill  of  exceptions,  which  are  to  be  taken  and 
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considered  as  a  part  of  this^  his  third  bill  of  exceptions^  the 
defendant  further  offered  evidence  by  John  FHs/ier^  the  cashier 
of  the  Westminster  Bank,  on  his  cross-examination^  that  on 
the  13th  day  of  March  1841,  the  firm  of  Henry  Riarl  ^  Ch.y 
had  on  deposit  in  the  Westminster  Bank,  the  sum  of  $60%.21 ; 
and  on  the  same  day  said  Riarl,  defendant,  drew  $150; 
by  check;  and  Samuel  Wilhelm  drew  $800,  by  check.  On 
the  20th  March  1841,  a  check  dated  March  Ist,  1841,  payable 
to  McDevUty  and  drawn  by  defendant,  was  presented  to  the 
bank,  and  paid  to  McDevitt;  on  the  27th  March  1841,  plain- 
tiff, Samuel  Wilhelm ,  drew  from  the  bank  $1084;  March  29th 
1841,  Riarl  drew  $100;  April  6th,  1841,  WUhelmy  drew 
$550,  and  $300,  same  day,  $150  drawn  by  Riarl;  17th 
April  1S41,  Wilhelm  drew  two  checks,  one  payable  to 
self,  for  $300,  the  other>  to  Layer^s  protested  note,  $332 
endorsed  by  the  said  firm,  and  discounted  for  the  benefit  of  the 
plaintif&  and  defendant  at  said  bank;  14th  June,  Riarl  drew 
$2025.  August  9th,  same  year,  Wilhelm  drew  balance, 
$67.71 .  The  firm  got  credit  for  a  protested  note,  the  amount  of 
which  was,  before  the  iilstitution  of  thb  suit,  drawn  out  of  said 
bank  by  tlie  defendant;  and  further  offered  evidence,  that  two  or 
more  of  said  checks  were  drawn  by  said  Samuel  WHAebn,  to 
pay  the  debts  of  the  said  firm;  and  that  one  of  such  checks,  for 
$300,  was  drawn  to  enable  the  Barringers,  butchers  in  Balii- 
more,  to  pay  at  maturity,  a  note  for  a  much  larger  amount, 
which  they  had  given  to  the  said  firm  for  stock  sold  to  them, 
and  which  the  said  firm  had  discounted  for  its  account  and 
benefit,  at  the  said  bank ;  and  that  said  $300  was  subse- 
quently, and  prior  to  the  12th  of  June  1841,  paid  by  said 
Barringer  into  said  bank,  to  the  credit  of  the  said  firm,  and 
on  the  said  12th  day  of  June  was  checked  out  of  the  said  bank 
by  the  said  defendant. 

Whereupon  the  defendant,  by  his  counsel^  prayed  the  court 
to  instruct  the  jury,  that  the  evidence  in  the  cause,  taken  alto- 
gether, is  not  sufiicient  to  prove  and  justify  the  jury  in  finding 
a  verdict,  that  there  was  a  final  settlement  and  balance  struck 
of  all  the  partnership  business,  and  a  dissolution  of  the  part- 
nership; and  a  promise  by  the  defendant  to  pay  the  plaintiff 
46        V.3 
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such  balance,  or  any  specific  ascertained  sum;  which  prayer 
the  couit  refused  to  grant;  the  defendant  excepted. 

The  judgment  being  against  the  defendant,  he  prosecuted 
this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Spence,  Magruder  and  Martin,  J. 

By  Raymond  and  Palmer  for  the  appellants,  and 
By  W.  P.  Maulsby  for  the  appellee. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  action  of  cissunvpsUy  for  money  had  and  received 
by  defendant  to  the  plaintiff's  use,  with  a  count  also  on  an 
insimul  computasset. 

The  plaintiff  below,  the  appellee  here,  proved,  that  for  seve- 
ral years  prior  to  the  suit,  a  partnership  had  existed  between 
the  parties,  }4aintiffs  and  defendant,  and  that  from  time  to  time, 
the  firm  had  obtained  credits  at  the  Bank  of  Westminster ^  in 
which  were  considerable  sums  of  money  standing  to  the  credit 
of  the  firm.  The  plaintiff  proved  by  the  admissions  of  the 
defendant,  in  conversation  with  the  witness,  held  on  the  last  of 
March  or  first  of  April  1841,  that  a  few  day^s  before  the  con- 
venation,  the  partnership  had  been  dissolved,  and  the  parties 
had  ^^s^ed  their  affairs."  The  plaintiff  also  proved  by  the 
cadiier  of  the  bank,  that  in  a  conversation  with  defendant, 
held  on  the  20th  August  1841,  the  defendant  stated,  that  of 
the  balance  standing  in  the  said  bank  to  the  credit  of  the  firm, 
on  the  Ist  March  1841,  the  sum  of  $3360  belonged  to  the 
jdaintiffs.  This  money  had  been  checked  for,  and  drawn  out  of 
the  bank  by  the  defendant,  except  a  small  sum,  in  June  1841. 

No  testimony  was  offered  by  the  defendant,  who,  thereupon, 
moved  the  court  to  instruct  the  jury,  that  the  plaintiffs,  from  the 
pleadings  and  evidence  in  the  cause,  were  not  entitled  to  recover^ 
upon  the  ground,  that  no  evidence  had  been  given  to  prove  a 
promise  to  pay  the  plaintiffs  any  balance  found  due  on  a  final 
settlement. 
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This  prayer  to  the  court,  necessarily  admitted,  as  proof  before 
the  jury,  all  the  facts  sworn  to  by  the  witnesses,  and  all  rational 
inferences  deducible  from  such  facts. 

We  have  attentively  considered  the  testimony,  and  cannot 
find  in  any  part  of  it  the  slightest  fact  or  inference,  tending  to 
prove  a  promise  from  the  defendant,  the  now  appellant,  to  pay 
the  plaintiffs  below,  the  appellee  here. 

The  ground  on  which  partners,  after  dissolution,  can  sue 
each  other,  in  relation  to  what  had  been  partnership  funds  or 
effects,  is,  that  the  joint  interest,  as  partners,  having  ceased,  a 
new  contract  hsui  been  made  between  the  parties,  in  their  indi- 
vidual, as  distinct  from  their  partnership  characters.  The  joint 
interest  can  only  be  temiinated  by  an  agreement,  vesting  a 
separate  title  or  interest  in  the  thing,  to  which,  before  that  time, 
there  had  been  a  joint  tide. 

It  is  by  no  means  important  in  this  view  of  the  case,  whether 
the  credit  in  the  bank  is  to  be  regarded  as  a  chose  in  action,  or 
as  evidence  of  there  being  so  much  money,  the  property  of  the 
firm,  a  question  which  was  much  debated.  The  same  law 
would  apply  in  either  case. 

We  will  treat  it  as  money,  according  to  the  doctrine  of  the 
appellees.  This  money  the  appellant  received,  and  the  ques- 
tion was,  whether,  having  been  placed  there  as  the  money  of 
the  firm,  consisting  of  three  persons,  it  could  become  the  sepa- 
rate property  of  two  of  them,  except  by  an  express  arrange- 
ment and  agreement  to  that  effect? 

In  every  case  in  which  property  has  been  held  by  partners, 
it  is  necessary,  we  think,  to  enable  one  of  them  to  maintain  an 
action  for  it  against  another,  to  show  a  final  settlement  of  the 
partnership  concerns,  and  a  distribution  of  the  property  to  the 
partner  claiming,  which,  in  effect,  if  not  in  form,  is  a  release  of 
the  rights  of  die  other.  If  the  claim  be  for  money,  we  think 
it  necessary  to  prove  the  final  settlement  of  the  partnership 
concerns,  and  a  promise  to  pay  an  ascertained  sum.  Until  this 
is  done,  each  partner  has  an  interest  in  the  entire  thing  or  sum 
of  money,  as  he  is  responsible  also  for  the  whole  amount  of 
the  partnership  indebtedness,  and,  therefore,  cannot  at  law  be 
compelled  to  part  with  the  property  or  funds  by  his  co- 
partner. 
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It  is  not  intended  tliat  a  witness  must  be  produced  on  the 
standi  to  testify  to  a  positive  promise.  As  in  other  cases^  so  in 
this,  what  is  sufficient  proof ,  is  a  question  for  the  jury,  and 
the  fact  m^y  be  established  by  circumstances,  and  just  and  fair 
iflferences  from  facts,  as  well  as  by  positive  testimony. 

The  present  case,  however,  is  stronger  than  that  of  one  part- 
ner suing  another.  Their  dissolution  and  statement  of  a 
balance,  might  well  be  regarded  as  circumstances,  to  aid  any 
general  declarations  of  the  opposite  party,  which  acknowledged 
separate  ownership,  and  make  a  case  for  the  consideration  of  a 
jury.  The  inference  is  not  entirely  in  opposition  to  the  pre- 
mises, to  say  the  least  of  it,  that  on  a  dissolution  of  a  partner- 
sliip,  and  a  settlement  pf  accounts,  each  partner  is  to  receive 
his  proportionfM^  share  pf  the  property  or  money  remaining  for 
distribution;  but  it  does  seem  to  be  a  most  unwarrantable  infer- 
ence frpm  the  same  facts,  tliat  one  partner  had  made  himself 
liable  to  the  other  members  of  the  firm,  as  joint  owners  of  tlie 
property,  or  joint  claimants  of  the  fund.  Certainly,  before 
such  a  conclusion  can  be  reached,  there  should  be  some  fact 
going  to  show,  that  tliose  other  members  of  the  former  firm, 
after  a  dissolution  of  the  first  partnership,  had,  inter  se,  entered 
into  a  second. 

Our  conclusion  is,  that  the  court  erred  in  refusing  to  give 
the  instruction  in  the  first  bill  of  exceptions. 

The  question  raised  by  the  second  exception  is,  in  effect, 
disposed  of  by  what  has  been  said.  The  appellant,  (the 
d^fendfint  he\ow,)  assumed  as  the  basis  of  his  prayer,  that  the 
plaintiffs  and  defendant  |iad  been  partners,  and  ^^had  come  to 
a  settlement,"  spid  strqck  a  balance  in  favor  of  plaintiffs  in 
any  partipylar  supi;  find  tlie  court  was  asked  to  say,  that  tlie 
jury  could  not  find  for  th^  plaintiffs,  unless  they  were  satisfied 
by  tl^e  evidence,  that  there  was  a  promise  to  pay.  We  think 
the  instruction  should  have  been  given.  The  court  refused  on 
the  ground,  t^at  it  did  not  appear  from  the  proof  and  proceed- 
ings in  the  cause,  that  any  such  balance  existed  in  the  hands 
of  the  defendant;  nor  did  the  plaintiff  below  claim  a  balance 
in  the  hands  of  the  defendant,  appearing  by  a  final  settlement; 
but  claimed  a  certain  sum  of  money,  standing  in  the  bank 
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books  to  the  credit  of  the  firnri;  as  allotted  to  the  plaintiffs  upon 
a  settlement  of  the  partnership  accounts. 

The  partnership  was  fully  proved;  and  it  was  also  proved, 
that  this  money  had  been  part  of  the  partnership  fund.  The 
plaintiffs  are  said  to  claim  in  virtue  of  ^^a  settlement  of  tlie 
partnership  affairs^  as  a  division  and  distribution  of  the  part- 
nersdiip  effects  between  themselves,"  so  that  the  concession  in 
the  prayer,  of  "a  settlement,  and  balance  struck  in  favor  of 
plaintiffs^"  was  in  accordance  with  the  pretensions  of  the 
plaintiffs.  When,  therefore,  the  defendant  received  this  money, 
he  did  so,  either  as  a  partner ,^ — and  if  so,  there  was  an  end  of 
the  case, — or  after  a  dissolution  and  final  settlement  of  all 
partnership  concerns,  and  a  distribution  and  allotment  to  each, 
of  his  particular  share.  Ip  this  last  case  the  plaintiffs,  clearly, 
could  not  maintain  a  joint  action,  without  an  express  promise. 
If  A  receives  the  money  of  B,  one  thousand  dollars,  and  at 
the  same  time  and  under  similar  circumstances,  receive3  one 
thousand  dollars,  the  money  of  C,— ^  joint  action  by  B  and  C 
to  recover  the  two  thousand  dollars,  cannot  be  sustained.  The 
fact,  that  the  plaintiffs  claimed  it  as  theii  joint  property,  would 
not  make  it  so.  The  right  of  recovery  must  be  determined  by  the 
proof,  and  if  the  claim  is  not  consistent  with  the  facts,  it  must  fail , 
After  offering  some  testimony,  as  to  periods  at  which  various 
portions  of  the  funds  in  bank  were  checked  out,  and  by  whom ; 
and  for  what  objects,  the  instruction,  stated  in  the  third  excep- 
tion, was  asked  by  the  defendant,  and  refused. 

It  is  to  the  same  effect,  precisely,  as  the  instruction  moved 
for  in  the  first  exception,  that  there  was  no  evidence  to  justify 
the  finding  of  the  several  facts  mentioned:  that  is  to  say,  a  final 
settlement,  and  balance  struck  of  all  the  partnership  affairs; 
andy  a  dissolution  of  the  partnership;  andy  a  promise  to  pay 
the  plaintiffs  such  balance. 

What  is  said  above  will,  tlierefore,  sufficiently  explain  the 
views  of  the  court  upon  this  exception.  The  judgment  of  the 
court  below  is  reversed  on  each  of  the  exceptions:  and  to  ena- 
ble the  appellees  to  supply  the  necessary  proofs  to  8\istain  their 
action,  if  they  ci^n  furnish  it,  we  will  order  a  procedendo. 

JUDGMENT   REVERSED,    &C, 
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John  Glenn  vs.  William  A.  McKim  and  others. — De- 
cember 1846. 

A  sum  of  money  deposited  in  the  Court  of  chancery,  being  detained  there  bj 
appeal,  it  was,  in  July  1836,  agreed,  that  by  and  with  the  consent  of  the 
Chancellor,  that  O  and  8  be  constituted  trustees,  to  receive  and  invest  such 
funds ;  and  that  upon  the  final  hearing  of  the  appeal,  the  trustees  should 
pay  into  the  Court  of  chancery  the  said  sum,  and  all  interest  and  profit 
which  might  accrue  thereon,  subject  to  the  order  and  decree  which 
might  be  passed  on  said  appeal.  The  money  was  paid  to  the  trustees,  who 
jointly  receipted  therefor,  loaned  H  a  part  thereof,  which  was  repaid  in 
about  twelve  months,  and  immediately  thereafter  loaned  the  same  sum  to 
T,  who  amply  secured  the  same  by  mortgage.  The  mortgagee  paid  inter- 
est  thereon  from  time  to  time  to  S,  one  of  the  trustees ;  and  in  1841,  repaid 
him  the  entire  principal  sum,  when  he  released  the  mortgage.  All  the 
payments  to  S^  were  without  the  knowledge,  privity,  or  consent  of  O,  who 
was  also  ignorant  of  the  release.  The  cause,  upon  appeal,  was  decided  in 
1838,  but  no  application  was  made  for  a  distribution  of  the  fund,  by  those 
entitled  to  it  by  the  decree  of  the  Chancellor  and  appellate  court,  until 
1843,  when  a  petition  was  filed,  requiring  the  trustees  to  account.  It  then 
appeared  that  iS  had  misapplied  the  fund  received  from  T.  There  was  no 
charge  of  fraud,  collusion,  or  criminal  remissness  on  the  part  of  O.  Hblo  : 
that  the  loan  to  7*,  was  properly  and  regul^ly  made,  and  that  O,  as  co> 
trustee,  was  not  responsible  for  the  money  received  by  j9  firom  T,  and 
misapplied. 

A  trustee  is  answerable  for  the  default  of  his  co-trustee,  if,  with  a  knowledge, 
that  the  trust  fund  is  in  a  course  of  abuse,  that  his  co-trustee  is  making 
an  improper  use  of  it,  he  remains  passive,  refuses  or  declines  to  interfere. 

If  there  be  mal-practice,  fraud,  or  evil  dealing  between  co-trustees,  then  the 
one  shall  be  answerable  for  the  default  of  the  other. 

If  judicial  trustees  are  to  be  made  responsible  for  the  acts  of  each  other,  in 
cases  where  trustees,  by  agreement,  would  not  be  so,  it  must  be  by  virtue 
of  a  bond,  taken  for  the  due  performance  of  their  trusts,  and  where  one 
stipulates  for  the  otlier. 

Where  there  are  two  trustees,  and  oneof^hem  is  in  default,  without  the 
knowledge,  privity,  or  consent  of  the  other,  the  parties  interested,  who 
selected  the  defaulting  trustee,  shall  not  hold  the  other,  innocent  one,  liable 
for  the  defaulter's  acts. 

Where  two  trustees  are  appointed  to  receive  and  invest  money,  and  one  of 
them  puts  it  into  the  hands  of  the  other  to  invest,  instead  of  investing 
it  with  his  associate,  and  the  latter  uses  the  money,  both  are  answerable. 

Where  money  was  paid  out  of  chancery,  by  agreement,  to  trustees,  to  invest 
and  make  interest  pending  an  appeal,  and  the  trustees,  upon  the  determi- 
nation of  the  appeal,  were  to  bring  the  fund  and  interest  again  into  court, 
but,  in  the  meanwhile,  other  proceedings  were  had  in  the  cause,  which 
prevented  the  Chancellor  from  awarding  a  distribution  of  the  fund,  until 
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these  also  were  disposed  of,  the  obvious  intent  of  the  parties  required,  that 
the  investment,  for  the  sake  of  interest,  should  continue  until  such  other 
proceedings  were  acted  upon,  and  it  was  not  the  duty,  nor  the  right  of  the 
trustees,  to  prevent  the  fund  from  yielding  interest,  while  the  court  had 
not,  from  any  cause,  the  power  of  distributing  it. 

Appeal  from  the  Court  of  Chancery. 

On  the  12th  November  1834,  Joseph  McKim  filed  a  bill  to 
sell  the  real  estate  of  his  deceased  brother,  Samuel  McKim; 
and  on  the  4di  May  1835,  a  decree  was  passed  for  that  object, 
and  John  Scott  and  W.  H  Marriott y  were  appointed  trustees 
to  carry  it  into  effect.  They  gave  separate  bonds,  made  a 
sale,  and  deposited  the  proceeds  of  sale  in  court.  Proceedings 
in  attachment  having  been  instituted  by  a  creditor  of  one  of 
the  parties,  distribution  of  a  portion  of  the  fund  was  delayed; 
and  on  the  22nd  July  1836,  the  following  agreement  was  filed 
in  the  cause  :— 

'^On  the  exceptions  which  were  filed  by  Joseph  McKim 
and  others,  to  the  account  of  the  trustees,  stated  and  filed  by 
the  auditor  on  23rd  September  1836,  by  which  a  part  of  the 
proceeds  of  the  sale  of  the  said  estate  were  allotted  to  WiUiam 
T.  Meet  J  John  A.  Fleet,  and  Andrew  Fleet  y  and  to  Laura  M. 
Fishery  Margaret  J.  Fisher y  Clvarles  M.  FHsher,  Janette 
Fishery  and  Elizabeth  Fishery  the  Chancellor  having  sus- 
tained the  said  exceptions  by  his  order  of  28th  June  last,  and 
the  said  WiUiam  T.  Fleet  and  others,  above  named,  having 
been  excluded  by  the  said  order  from  any  participation  in  the 
proceeds  of  the  said  estate,  and  having  taken  an  appeal  from 
the  said  order,  it  is  agreed,  by  and  with  the  consent  of  the 
Chancellor,  that  John  GHenn  and  John  Scott  of  the  city  of 
Bakimarey  be  constituted  trustees,  to  receive  and  invest  that 
portion  of  the  proceeds  of  the  said  estate,  now  deposited  in  the 
high  court  of  chancery,  which  was  allotted  to  the  said  WiUiam 
T.  Fleet  and  others,  by  the  said  account  of  23rd  September 
last  past,  to  wit,  the  sum  of  $8912.90,  being  one-fifth  of  the 
net  proceeds;  cuid  the  further  sum  of  $1782.58,  to  which  the 
said  iMura  M.  Fisher  and  others,  will  be  entided,  provided 
the  said  order  of  the  Chancellor  is  revelled.  And  it  is  further 
agreed,  that  the  register  of  the  Court  of  chancery,  by  and  with 
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the  consent  of  the  Chancellor^  draw  checks  for  the  said  sums  of 
money^  payable  to  the  order  of  said  John  Glenn  and  Jokn 
ScM.  And  it  is  further  agreed,  that  upon  the  final  heaxing  of 
the  said  appeal,  the  said  Jokn  Glenn  and  Jokn  Scott  shall  pay 
into  the  Court  of  chancery  the  said  sum  of  money,  and  all 
interest  and  profit  which  may  accrue  thereon^  subject  to  the 
said  order  and  decree  Which  may  be  passed  on  said  aji^peal/' 

*^JoflN  Scott,  for  complainant,  and  soUcitor  for  Alexdtider 
McKim y  William  A.  McKim y  and  Guest  and  wif^;  atfid 
guardian  of  Josepk  McKim.  ^^ 

"John  GlEnn,  for  Jokn  A.  Fleet  and  others.'* 
*'Wm.  H.  Marriott,  for  Jane  Huickinson.^^ 
**T.  Parkin  ScoT*r,  for  Margaret  C.  Fisker.^^ 

On  the  30th  July  1836,  there  was  filed  in  the  said  cause  (Jbe 
following  receipt : — 

"Baltimore,  27/A  Juh/y  1836. — We  do  hereby  acknow- 
ledge to  have  received  from  Ramsey  Waters y  Esq.^  Reg. 
Our.  Can.y  a  check  on  the  Farmers  Bcm/c  of  Marylandy  for 
the  sum  of  $10,695.48,  drawn  by  him,  pursuant  to  the  order 
of  the  Chancellor,  payable  to  the  credit  of  the  real  estate  of 
Samuel  McKwny  deceased.  John  Scott, 

$10,695.48.  John  Glenn." 

On  the  8th  March  1843,  James  Guest  and  wife,  Jane  Hut- 
ckinsouy  William  A.  McKim y  and  Margaret  C.  Fishery  as 
fieirs  at  law  of  Sam/uel  McKim,  filed  a  petition,  setting  forth 
the  previous  proceedings  in  the  cause;  and  that  upon  the 
appeal  taken,  the  decree  of  the  Court  of  chancery  had  been 
afiirmed,  so  that  the  event  contemplated  by  the  agreement,  has 
occurred;  and  that  the  petitioners  are  entitled  to  require,  that 
the  aforesaid  sum  of  money,  ($10,695.48,)  with  its  profits  and 
increase,  should  be  brought  in  for  distribution  among  the  par- 
ties, who  had  become  entitled  thereto  by  the  aforesaid  decree 
of  the  Court  of  Appeals.  That  the  trustees  are  jointly  respon- 
sible, and  the  petitioners  ignorant  of  the  profits  made,  and  for 
what  they  might  have  made,  and  did  not,  by  reason  of  their 
negligence.     Prayer,  for  disclosure,  and  for  an  account,  ifec. 
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On  the  same  day  the  chancellor  ordered^  that  the  trustees 
answer  the  petition. 

John  Scotty  by  his  answer,  admitted  it  to  be  true,  diat  in  the 
year  1836,  a  large  sum  of  money  was  then  on  depodte  in  the 
Court  of  chancery  of  this  State^  belonging  to  the  estate  of  the 
late  Samuel  McKimy  the  right  to  which  was  then  in  contro- 
versy between  certain  perscms,  of  whom  the  petitioners  are 
some,  claiming  to  be  heirs  at  law  of  the  said  jS.  McK.,  and  that 
under  an  order  passed  by  the  chancellor,  the  precise  amount  of 
which  this  defendant  has  not^  at  this  time,  the  means  of  ascer- 
tainmg,  the  said  sum  of  money  was  directed  to  be  paid  to 
John  Glerm  and  this  defendant,  as  trustees^  pending  the  said 
controversy,  to  be  invested  for  the  benefit  of  those  persons  who 
might  be  entided  to  the  said  fund.  .  That  of  the  funds  so  paid, 
this  defendant^  with  the  consent  of  the  said  John  GknUy  loaned 
on  security  to  John  U,  HwUery  Esq.y  of  Baliimorey  the  sum 
of  $6000,  which  was  repaid  as  follows:  $200,  on  the  8th  May 
1837,  and  the  balance,  to  wit,  $5101.67,  on  the  31st  July 
1837;  and  that  this  defendant  then,  on  the  1st  August,  in  the 
same  year,  loaned  to  Ijuke  Tiemauy  Esq.y  then  of  the  city  of 
BaUimorey  but  since  deceased,  the  sum  of  $5000,  on  mort- 
gage, and  that  the  said  lAike  Tiemauy  Esq.y  paid  to  this 
defendant  the  interest  thereon,  from  the  Ist  August  1837,  to 
the  1st  August  1839,  amounting  to  $600,  and  died  sometime 
in  that  year,  without  having  made  any  further  payments  on 
accotmt  of  the  said  debt.  That  after  die  death  of  Luke  Tier- 
?jan,  Alexander  Niely  Esq.y  one  of  the  executors  of  the  will 
of  Luke  Tienumy  made  the  following  payments  to  this  defen- 
dant on  account  of  said  debt  and  interest,  viz.,  on  the  14th 
January  1840,  $150;  on  the  6th  July  1841,  $150,  for  interest 
to  tlie  1st  of  August  next,  thereafter;  on  the  2nd  February 
1841,  $150,  for  interest  to  the  1st  January;  on  the  11th  Febru- 
ary in  the  same  year,  $1000;  and  on  the  28th  May  1841  > 
$3080,  in  full  of  said  debt;  and  that  of  this  sum  so  last 
paid,  this  defendant,  on  the  1st  June,  in  the  same  year,  paid 
to  the  BcUiinwre  4*  Ohio  Railroad  Company y  he  being  the 
administrator  upon  the  personal  estate  of  the  said  Samuel 
McKimy  the  sum  of  $2000,  on  accoimt  of  instalments  then 
47  v.3 
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due  upoD  the  stock  belonging  to  the  estate  of  the  said  Samuel 
McKUn,    And  this  defendant,  further  answerii^,  saith,  that 
the  controversy  respecting  the  right  to  the  said  sum  of  money, 
was  decided  by  tlie  Court  of  Appeals,  at  June  term  1838,  on 
an  appeal  from  an  order  of  this  court,  taken  by  the  Fleets 
against  the  heirs  of  said  Sarmiel  McKirriy  in  which  matter  this 
defendant  acted  both  as  counsel  and  agent  for  the  said  heirs, 
and  associated  Reverdy  Joknsoriy  Esq.y  with  him  as  counsdj 
that  he  considered  himself  as  entitled  to  a  fee  of  $500,  for  his 
service,  and  he  requested  John  CHefitij  Esq,y  to  pay  out  of  the 
fund  in  his  hands  a  like  fee  to  Reverdy  Johnson^  Esq.y  whicb 
was  done.    This  defendant  further  answering,  €aith,  that  in 
November  1837,  this  matter  could  have  been  settled  so  fiur  as 
regards  the  said  controversy,  but  that  pending  those  proceed- 
ings, Samuel  G.  Hyde  of  the  city  of  Baltimorey  claimii^  to 
be  a  creditor  of  the  estate  of  Samuel  McKimy  to  an  amount 
greater  than  the  whole  of  the  personal  estate,  had  fil^  a  bill 
in  chancery  against  this  defendant,  as  administrator  as  afore- 
said, and  subsequently  a  supplemental  bill,  and  the  distribu- 
tion of  the  said  funds  was  enjoined  by  your  horKur;  to  aU  wUdi 
proceedings  tliis  defendant  b^  leave  to  refer,  and  prays, 
tliat  the  same  may  be  taken  and  considered  as  a  part  of  this, 
his  answer  to  the  said  petition.     And  this  defendant  further 
answering,  saith,  that  in  the  year  1837,  being  then  the  sole 
counsel  of  Joseph  McKim  and  Alexander  McKimy  surviv- 
ing brothers  of  Samuel  McKim,  each  of  whom  is  entitled 
to  one-fourth  of  the  whole  estate,  both  real  and  persond, 
except  so  far  as  other  counsel  were  employed  by  him  in  suits 
at  law  and  in  equity,  and  considering  himself  able  to  meet  his 
own  engagements,  and  being  as  administrator,  charged  in 
some  degree  with  the  interests  of  the  other  parties,  he  paid  the 
clerk  of  the  Court  of  Appeals,  ^19.60,  his  fees,  on  the  appeal 
herein  before  mentioned;  and  expecting  tliercafter  to  be  al- 
lowed large  fees  and  commissions  from  his  clients  in  the  settle- 
ment of  the  said  estate,  and  being  then  in  want  of  money, 
in  the  mondi  of  November  in  the  same  year,  borrowed  from 
John  Gleniiy  Esq.y  %\iW)  out  of  the  said  funds,  and  the  fur- 
ther sum  of  ^9M  on  the  19th  July  1835;  and  that  actuated  by 
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his  own  impressions  of  his  authority  ^  and  then  still  hoping 
with  the  aid  of  his  fees  and  commissions^  and  other,  resources^ 
(in  which  he  has  been  disappointed  9)  to  be  able  to  pay  up  the 
said  fund  when  required ,  which  he  had  received  from  the  estate 
of  Luke  TiemariyEsq.y  as  aforesaid,  he  received  the  same  with- 
out the  knowledge  oif  the  said  John  Glenrty  and  also  applied 
the  same  as  before  stated,  without  his  knowledge.  And  this 
defendant  further  answering,  saitli,  that  he  is  aware  that  tliis 
answer  is  important  in  many  particulars.  That  for  eleven 
months  he  has  been,  from  indisposition,  rendered  almost  inca- 
pable of  attending  to  business;  and  in  consequence  of  ill  health 
has  been,  compelled  to  remove  from  Baltimore.  That  the 
copy  of  the  petition  in  this  cause  was  shewn  to  him  on  the  16th 
March  last,  past,  but  not  left  with  him.  That  as  soon  there- 
after as  possible,  he  came  to  Baltimore^  for  the  purpose  of  pre- 
paring his  answer,  but  that  from  that  time  until  yesterday,  he 
has  been  confined  by  indisposition,  and  unable  to  answer 
the  same.  .He  therefore  now  prajrs  for  further  time,  and  he 
will,  6cc. 

The  answer  of  John  Gletm  admitted,  that  on  the  27th  July 
1836,  John  Scotty  Esq.y  and  respondent,  received  for  invest- 
ment $10,696.48,  of  which  was  lent  to  John  H.  Hunter ^  on 
the  fdlowing  day,  secured  by  mortgage,  $6000;  that  this  sum, 
with  interest,  was  repaid  on  tlie  last  of  July  1831,  and  on  the 
following  day,  $5000  were  loaned  to  Lnike  Tieman,  on  mort- 
gage. That  the  interest  received  of  Hunter y  was  in  part  ap- 
jAied  by  Mr.  Scott,  for  a  fee  due  him  of  $600,  in  the  Court 
of  Appeals,  and  Court  of  chancery,  in  this  cause.  That  this 
respondent  never  knew  or  supposed,  till  very  recently,  that  said 
iSbo^  had  received  of  Mr.  Tieman,  or  his  representatives,  any 
part  of  either  the  principal  or  interest  of  said  mortgage;  and 
this  respondent  avers,  that  such  receipt  was  without  the  autho- 
rity, privity,  consent,  or  knowledge,  of  this  respondent.  That 
in  the  month  of  August  1836,  the  said  Scott  and  respondent, 
lent  to  Alexander  Brown  Jjr  Sons,  $5856.34,  from  which  deduct 
a  fee  paid  to  Reverdy  Johnsofi,  on  or  about  3rd  September 
1838,  and  the  balance  this  respondent  brings  here  into  court, 
with  this  answer,  and  this  respondent  prays  to  have  allowed  to 
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him  a  commission  for  such  investment,  and  also  for  $1350^ 
paid  out  of  said  fund  to  Jno.  ScMy  Esq.,  counsel  of  Joseph 
and  Akxander  McKitn,  with  interest  thereon^  from  the  time 
the  same  was  paid  to  him,  and,  &c. 

Statement  by  /.  Cflenn  filed,  with  his  answer : — 
1836,  Aug.  9— To  cash  lent  A.  Brown  Sp  Co.y        $5866  34 
Int.  to  30th  Jime  1843,  2425  58 


$8291  92 


Deduct, 
3rd  Sept.,  1838— Paid  R.  JfJmson,         $500  00 

Int.  to  30th  June  1843,    144  75        644  75 


$7647  17 


The  cause  was  then  referred  to  the  auditor,  and  the  drfen- 
dant,  Glermf  deposited  in  court  the  balance  above  mentioned. 

The  auditor  reported  an  account,  in  which  he  distributed  the 
above  sum  among  the  heirs  of  Samuel  McKim^  a  portion  to 
the  petitioners,  with  others,  and  he  further  reported,  that  an 
agreement  was  ffled  on  the  3rd  April  1837,  for  suspending  over 
the  payment  of  Alexander  McKim^s  portion  of  the  proceeds 
of  sale,  until  the  termination  of  a  certain  controversy  therein 
mentioned,  which  does  not  appear,  from  the  proceedings,  to 
have  been  yet  terminated;  and  that  on  the  17th  September 
1838,  an  order  was  passed,  suspending  the  payment  over  of 
the  net  proceeds  of  the  estate  of  the  deceased,  until  further 
order,  which  has  not  yet  been  rescinded;  and  he  submitted, 
that  no  part  of  the  said  fund  in  court  be  distributed,  Mithout 
fiirther  proceedings^  and  that  the  paym^it  of  the  said  Alexan- 
der McKirn*s  portion  thereof,  be  also  suspended,  according  to 
the  said  agreement;  and  he  further  reports,  that  it  appears  from 
the  answers  of  John  Sooti  and  John  GHemiy  Esqs.y  the  trus- 
tees, that  the  funds  entrusted  to  them,  for  the  purpose  of  invest- 
ment, had  been  misapidied  by  the  former;  that  the  deficiency 
is  evidendy  greater  than  any  amount  of  fees  that  would  be 
allowed,  according  to  the  usual  course  of  the  court,  and  the 
said  trustees  are  answerable,  each  for  the  conduct  of  the  other; 
no  commissions  have  been  for  the  present  allowed. 
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The  petitioners  then  filed  another  petition^  suggesting  the 
grounds  on  which  the  objections  o^  the  auditor,  in  reference  to 
the  suspending  orders,  might  be  dispensed  with,  and  praying 
another  reference  to  that  officer,  which  was  ordered  on  the  19th 
October  1843. 

It  was  then  admitted,  by  agreement,  that  John  Oknn  never 
united  in  any  release  of  mortgage  to  LajJcb  Tiemauy  or  his 
representatives,  of  the  mortgage  made  to  him  and  John  Scoit, 

The  auditor  then  filed  another  account,  in  which  the  two 
trustees  were  jointly  charged  with  $10,695.48,  as  per  their 
receipt  of  30th  July  1836,  with  $170.86  loaned,  being  so  much 
above  the  amount  entrusted  to  them  by  the  answer  of  John 
Crlenn,  with  various  amounts  of  interest  received,  and  credited 
with  the  sum  of  $7647.17,  paid  into  court  by  Glenn;  $600 
paid  to  counsel,  and  commissions  on  the  whole  sum.  The 
balance,  $7232.75,  was  varioudy  distributed  amcmg  the  heirs 
of  £».  McKhn;  a  seccmd  account  only  distributed  the  money 
paid  in  by  CHenn. 

The  appellant,  Cttenn^  excepted  to  this  audit,  because  it 
charged  him  with  money  received  by  John  Scott y  and  with  more 
money,  $170,86,  than  was  ever  received  to  be  invested;  and 
because  in  one  account,  no  commissions  was  allowed  him. 

It  was  then  further  admitted,  that  the  property  mortgaged  by 
Luke  Tieman  to  John  CHenn  and  John  Scott  y  to  secure  the 
payment  of  the  money  belonging  to  the  McKim  estate,  loaned 
by  said  Glenn  and  Scott y  to  said  7%num,  was  amply  suffi- 
cient for  the  purpose;  that  the  moneys  stated  by  John  Scott  to 
have  been  received  by  him,  were  so  received  by  him  in  manner 
and  under  the  circumstances  stated  in  his  answer,  filed  in  this 
case,  and  that  John  Glenny  in  no  way,  participated  in  receiving 
such  money,  or  endorsing  the  note  given  for  its  security,  or  in 
releasing  the  mortgage;  and  it  is  agreed,  that  tlie  last  account 
stated  and  reported  by  the  auditor,  for  the  distribution  of  the 
money  actually  in  court,  shall  be  ratified,  as  stated. 

llie  mortgage  of  the  1st  August  1837,  from  LMke  THeman, 
for  $6000,  to  Glenn  and  Scatty  as  trustees,  was  also  filed, 
with  the  release  thereof,  by  John  Scott,  of  the  2nd  December 
1841. 
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On  the  3rd  January  1844,  other  accounts  were  reported,  in 
which  the  balance  of  $7232.76,  was  assumed  to  be  still  due 
from  Scott  to  Olentiy  and  distributed  differently  from  the 
former  accounts,  in  consequence  of  the  death  of  some  of  the 
heirs,  and  for  other  reasons. 

To  this  account  the  appellant  also  filed  exceptions;  but  on 
the  27th  January  1844,  the  Chancellor,  (Bland,)  ratified  it, 
and  ordered  the  trustees  to  pay  accordingly;  from  which  the 
said  Olerm  prosecuted  this  appeal. 

The  cause  was  ai^ed  before  Archer,  C  J.,  Chambers, 
SpencE;  Magruobr  and  Martin,  J. 

By  Meredith  for  the  appellant. 

The  exception  of  the  appellant  to  the  auditor^s  account,  as 
to  $170  charged  against  him,  must  prevail.  The  charge  is  a 
clear  mistake. 

There  was  no  original  liability  of  the  trustees,  each  for  the 
other.  Glenn  did  not  select  Scotty  who  was  the  attorney  of 
the  parties.  This  is  an  additional  giound  of  defence  for  the 
appellant. 

That  the  trustees  were  not  originally  liable  for  each  other; 
and  that  fraud,  mal-practice,  is  the  ground  of  such  liability;  he 
cited:  Towrdey  vs,  Sherbone,  Bridgman^s  Rep.y  35.  Lewin 
mTrustSy  136.  2iLaw  Ldb.y136.  Sadler  vs.  HobbSy2Bro. 
C.  R.J  116,  117.  Townley  vs.  C/uUenoTy  Cro.  Chas  ,  3J2. 
Hardresy  314.  Leigh  vs.  Barry y  3  Atky  584.  Williams  vs. 
Nixouy  2  Beavauy  472.  Littlehales  vs.  GascoynCy  3  Bro.  C. 
R.y  74.  Hovey  vs.  Blakemany  4  Ves.y  596.  Bacon  vs. 
Bacony  5  Ves.y  331.  Evans  vs.  Evans y  1  DessaUy  520. 
Knox  vs.  Pickett y  4  DessaUy  92.  Sutherlend  vs.  Brushy  7 
John.  C.  R.y  22.  Lawrence  vs.  Lawrence y  Lit.  Select  Cases, 
23.  Massey  vs.  Carlton y  1  Chevesy  181.  1  Iredell  Eq.,  93. 
Gardncj'  and  Bowling  vs.  Harvey  and  Simmsy  12  G.  Sf  /., 
365,  ,384.  Walker  vs.  Synwndsy  3  Swany  1.  Leioin  on 
TrustSy  24  Law  Lib.y  140.  Brice  vs.  Stokesy  11  Ves.y  319. 
Langford  vs.  Gascoyncy  11  Ves.y  335. 
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Joint  executors  and  joint  trustees^  are  exempt  from  all  lia- 
bility for  each  other^  if  merely  poasive^  though  with  knowledge 
that  his  co-executor  or  trustee^  has  the  funds.  WiUiams  vs. 
Nixariy  2  Beavan^  472.  Where  two  executors  were  directed 
to  invest  and  accumulate  a  surplus^  one  received  the  funds  and 
misapplied  it^  the  other^  without  knowledge^  is  not  answera- 
ble.    Lenoir  vs,  Winriy  4  DessaUy  66. 

The  general  rule  is^  that  one  trustee  is  not  lii)i>le  for  the  de- 
fault of  his  companion^  nor  is  it  enor  on  his  part^  to  permit 
his  co-trustee  to  receive  the  funds  of  the  trust. 

If  a  trustee  is  not  merely  passive,  but  by  some  positive  act, 
by  direction  or  agreement,  enables  his  co-trustee  to  get  posses- 
sion of  the  trust  fund,  then  he  is  liable.  Clough  vs.  Band, 
3  Mylm  Sf  Qraxg^  490.  Davis  vs.  S^ncrlingj  1  Russ.  4* 
MybiBy  66.  CHU  vs.  The  Attorney  General,  Hcurdresy  314. 
Shipbrook  vs.  Hinchinbrooky  11  Ves.,  252.  Same  case,  16 
Ves.y  477.  Fox  vs.  Mac/crethy  2  Bro.  O.  R  ,  400.  Under- 
wood vs.  StevenSy  I  Merrivy  712.  Adair  vs.  Shawy  1  Sch. 
^  Lef.y  272.  Joy  vs.  Campbdly  Ib.y  341.  Bone  vs.  Cooke y 
13  Price y  332.  Chambers  vs.  Minchiny  7  Ves.y  186.  3 
Young  Sr  CoUyery  359.  Clarke  vs.  darkey  8  PaigOy  163. 
Monell  vs.  Monelly  5  /.  C.  R.y  283.  Johnson  vs.  Johnsony  2 
HUly  293. 

If  one  trustee  joins  in  a  receipt,  but  receives  no  part,  and 
shows  the  fact,  the  receipt  itself  does  not  impose  any  Uability 
on  him.  Fellows  vs.  Mitchell  and  Oweny  1  P.  Wms.y  81. 
Churchill  vs.  Lady  Hobsorty  1  P.  Wms.,  241,  each  trustee  is 
to  account  for  what  he  has  received.  A  trustee  may  passively 
let  funds  go  into  the  hands  of  a  co-trustee,  but  in  any  agree- 
ment with  him,  he  makes  himself  responsible.  The  principle 
which  protects  a  trustee  from  responsibility,  when  he  joined  in 
a  receipt,  and  in  fact  received  no  part,  was  not  originally  ap{rfied 
to  executors,  on  the  ground,  tliat  as  it  is  not  necessary  for  the 
executor  to  join,  interfering  in  the  transaction  unnecessarily, 
the  inference  is  the  other  way.  If  he  assumes  a  power  ovei 
the  fund,  he  is  answerable  in  the  particular  transaction.  Ckur- 
chiUvs.  Lady  HobsoUy  1  P.  Wnis.y  241.  Bricc  vs.  Stokes y 
11  Ves.y  324.     Harden  vs.  ParsotiSy  I  Edcriy  147.     Westley 


Digitized  by 


Google 


376  CASES  IN  THE  COURT  OF  APPEALS 

■  ■■  ,  ..  ^ 

Glenn  V9.  McKim. — 1845. 

VS.  Clarke^  1  Edeuy  359.  Sadler  vs.  Hobbs,  2  Bro.  C.  if., 
117.  Chambers  vs.  Mmddn,  7  Ves.,  198.  Shipbrook  vs. 
Hinchmbrooky  16  Ves.,  479.  Joy  vs.  Campbell,  1  Sch.  4* 
Le/.,  344.    Maselj/y  36.    24  Law  Lib.,  138. 

The  rule  was  attacked  in  1  P.  Wms.,  241,  a  distinctioD 
was  taken  applicable  to  executors,  in  relation  to  legatees  and 
creditors.  The  principle  was  applied  in  relation  to  creditors, 
entitled  to  the  utmost  benefit  of  the  law,  against  exeeutors 
joining  in  a  receipt.  Each  executor  was  made  liable  for  the 
whole,  but  as  to  legatees,  they  had  no  remedy  for  their  demand, 
but  in  equity. 

In  Westley  vs.  Clarke,  1  Eden,  245,  the  distinction  between 
executors  and  trustees  was  doubted,  and  held,  they  stood  on 
same  ground  with  reference  to  receipts,  if  there  is  no  other 
proof,  as  where  one  executor  received  mortgage  money,  and 
afterwards  asked  tus  co-executor  to  unite  in  a  receipt  and  release. 
The  act  of  the  second  deemed  nugatory,  one  executor  is  com- 
petent to  receive  and  release,  and  his  acts  are  binding.  In 
Scurfield  vs.  Howes,  3  Bro.  C.  R.,  94,  Lord  Alvanley 
doubted  the  distinction.  In  Hovey  vs.  Blakeman,i  Ves.,  608, 
joining  in  a  receipt  was  not  held  conclusive.  There  acting, 
as  well  as  joining  in  a  receipt.  WcUker  vs.  Symonds,  3  Swafi, 
64.  2  Slo.  Eq.,  sec.  1283.  Joining  in  a  receipt,  is  only 
prima  fade  evidence.  Monell  vs.  Monell,  5  John.  C.  iU.,296. 
McNai9*^s  Appeal,  4  Rawle.  Rep.,  148.  Many  exceptions 
have  been  introduced,  but  the  true  test  is  in  Toumley  w.  SAer- 
bone.  Trustees  are  sometimes  treated  as  bailees,  and  only 
responsible  for  ne^igence,  evil  practice,  or  fraud.  Knight  vs. 
Earl  of  Pb/tnotUh,  1  Dicken,  126.  Sio.  m  Bail,  111.  2 
Ch.  Cases,  2.  Pybus  vs.  Smith,  1  Ves.,  Jr.,  189.  Trustees, 
who  are  mere  stakeholders,  not  Uable.  Balchin  vs.  Scott,  2 
Ves.y  677.     It  is  like  a  gratuitous  bailment. 

The  test  of  Uability  is  this: — as  a  general  rule,  not  bound 
for  the  acts  and  doings  of  each  other, — ^if  there  is  an  absence 
of  all  fraud,  and  the  exercise  of  reasonable  diligence,  no  lia- 
bility attaches,  dough  vs.  Bond,  3  Mylne  ^  Craig,  490, 
496.  Rowth  vs.  Howell,  3  Ves.,  565.  Baeon  vs.  Bacon,  5 
Ves,,  331 .     Trustee  dealt  with  funds  as  his  own  property,  not 
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liable.  Adams  vs.  ClcLStoriy  6  Ves.^  225y  227.  They  are 
expected  to  take  the  same  care  of  trust  funds^  as  a  reasonable 
attention  to  their  own  affairs  would  dictate  to  them,  to  take  of 
their  own  property,  and  not  more.  Massy  vs.  Banner y  1  Jbco. 
^  Walk.  J  241.  Bainsfred  vs.  Rainsfred,  Rice  S.  C.  Eq. 
Rep.y  343.  Hurtt  vs.  Fisher ^  I  H.  ^  G.^  88.  Trustees 
are  responsible  for  gross  negligence.  Mr.  Glenn^s  want  of 
knowledge,  now  admitted  by  all,  excuses  him  from  IkEr.  Scott^s 
default.  Was  there  an  exercise  of  due  diligence  on  his  part? 
He  made  no  enquiry.  Re  knew  of  the  mortgage,  that  it  was 
joint  and  ample;  of  Mr.  Stx>U^s  relations  to  the  parties  in  inter- 
est; that  he  was  attomey,  administrator  for  some;  that  he  was 
^^dta:  et factotum y^*  entitled  to  large  fees  for  extended  labor. 
He  knew  the  mortgage  could  not  be  released  without  him; 
that  the  executors  of  Tieman,  were  cautious  and  prudent 
men;  that  the  transaction  could  not  be  attacked  for  fraud;  that 
the  application  of  a  third  party,  kept  the  fund  locked  up. 
There  was,  then,  no  want  of  diligence  in  relpng  securely  upon 
the  mortgage. 

It  was  a  trust  fund,  the  representatives  of  T%eman  had  notice 
of  this  when  they  took  the  release.  The  petitioners  ought  to 
follow  the  property  for  their  indemnity.  Lewin  an  Thisty 
135.  Sinclair  vs.  Jackson^  8  Cknb.y  543.  Hcndey  vs.  James y 
6  Potg-c,  323.  Murray  vs.  Lylbumy  2  /.  C.  iJ.,  442. 
Adams  vs.  Clifton j  1  Russ.y  297. 

If  the  executors  of  T%ernan  had  been  made  parties,  what 
defence  could  they  have  set  up?  The  court  would  have  shel- 
tered an  innocent  trustee.  Then,  what  is  there  to  prevent  the 
remanding  of  this  cause,  with  directions  to  make  new  patties, 
and.  seek  relief  against  the  mortgaged  property? 

By  Latrobe  for  the  appellee. 

In  this  cause,  there  was  more  than  one  trustee  in  fact,  yet, 
all  are  regarded  by  the  courts  as  one.  This  might  lead  in 
some  cases  to  injustice,  if  not  controlled,  to  some  extent,  by 
the  salutary  discretion  of  the  courts  of  equity.  A  recipient  of 
a  fund  is  alone  responsible,  except  under  peculiar  circumstan- 
ces. 2  Story  Eq.y%&2y  sec.  1283.  We  start  in  this  cause 
48        V.3 
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with  a  joint  receipt.  The  responsibihty  is  to  be  regulated  by 
that  instrument.  It  attached  at  the  time  when  the  two  trustees 
received  the  money.  Manell  vs.  Manelly  5  John.  C.  R.j  296. 
2  Sto.  Eq.y  649.  Jay  vs.  Campbell,  1  Sch.  4*  Lef.,  341. 
The  true  question  is,  was  the  fund  under  the  contrd  of  both 
parties?  if  so,  both  are  chargeable.  Bridgeman,  36.  7  East, 
240.  1  Dev.  if  Batt.y  199.  No  cases  have  been  cited,  where 
the  joint  trustee  has  been  discharged  by  equity;  yet,  in  most 
of  the  cases,  that  trustee  had  not,  in  fact,  received  the  money 
sought  to  be  recovered.  The  fund,  once  in  the  hands  of  the 
trustee,  and  he  remains  responsible,  while  the  security  is  am- 
ple and  solvent.  The  cases,  Churchill  vs.  Lady  Hobson,  1 
P.  Wms.y  241;  Williams  vs.  Nixon,  2  Beav.,  472,  are  the 
only  exceptions. 

The  fraud  of  one  trustee  is,  constructively,  the  fraud  of  the 
other;  that  is,  he  is  liable  for  consequences,  though  innocent  of 
the  fact.  How  can  the  fraud  of  one,  discharge  a  liabiUty  which 
has  attached?  The  duty  here,  was  for  both  trustees  to  invest 
and  return  the  money  into  court,  upon  a  certain  event,  whidi 
has  long  since  transpired.  Of  that  duty  to  return,  the  co-trus- 
tee was  negligent.  He  let  it  pass,  and  did  nothing.  He  did 
not  attempt  to  recall  the  fund.  A  prudent  man  would  have 
looked  after  it.  The  expiration  of  the  mortgage,  the  death  of 
debtor,  and  the  end  of  a  year  from  that  death,  at  whidi  epoch 
the  administrator  of  the  deceased  debtor  was  bound  to  pay, 
were  all  cautions  calculated  to  excite  attention  and  prcxnote 
diligence,  and  yet  the  trustee  did  nothing.  After  this,  the  fund 
was  lost  by  payment  to  his  associate  trustee,  since  dead  and 

insolvent.    24  Law  Lib,,  140. 

• 

By  Reverdy  Johnson  for  the  appellant,  in  reply. 

The  mortgage  taken  by  the  two  trustees  was  a  good  security, 
for  principal  and  all  accruing  interest.  The  object  of  the 
agreement  was,  to  increase  the  fund,  and  secure  both  parties 
beyond  the  mere  personal  security  of  the  trustees.  The  fund 
was  to  be  [daced  beyond  the  hazard  of  loss  by  investment 
What  is  the  law  of  such  a  case?  what  the  extent  of  the  respon- 
sibility of  each  trustee?    The  general  rule  is  not  denied. 
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In  the  case  of  joint  trustees^  whether  they  do,  or  do  noC  join 
in  the  receipt,  there  is  no  responsibility  for  each  other,  except 
for  misccmduct;  when  one,  who  has  not  in  fact  received  the 
fund,  is  called  upon  to  account,  that  fact  must  appear.  The 
rule  is  founded  on  two  grounds:  on  a  general  equity,  that  a 
trustee  is  not  bound  to  answer  for  what  he  has  not  received;  on 
pubUc  pohcy,  that  a  more  rigid  principle  would  be  too  severe, 
too  exacting,  and  thus  the  public  would  suffer,  by  excluding 
prudent  men  from  a  service  where  they  are  most  essential.  The 
principles  are  stated  in  Bridgemanj  35.  24  Law  lAb.,  269, 
271 .  There  must  be  fraud,  evil  dealing,  or  mal-practice  in  the 
non-receiving  trustee.  It  is  no  breach  of  trust  to  permit  one 
of  two  trustees,  to  receive  all  the  profits  of  an  investment. 
Ex  parte  Belchor  vs.  Parsons,  Ambler ^  219.  Fellows  vs, 
MitcheU,  1  P.  Wms.y  83.  2  Sto.  Eq.y  1280, 1281.  It  was 
the  opinion  of  that  distinguished  jurist.  Judge  Storey,  that  a 
joint  trustee  was  only  liable  for  his  own  acts  and  receipts;  per- 
haps he  was  in  error,  as  to  difference  in  the  rule  touching  exe- 
cutors and  trustees  in  England. 

The  rule  of  irresponsibility,  in  favor  of  innocent  trustees,  is 
founded  in  justice.  He  ought  never  to  suffer  where  he  could 
not,  ought  not,  to  anticipate  loss,  and  prevent  loss.  Any  other 
doctrine  would  be  against  equity.  Why  does  a  joint  receipt 
impose  Uability  on  all?  Because  all  are  blameable  for  some 
act  done,  or  omitted  to  be  done,  under  it.  It  supposes,  that 
loss  could  not  incur,  unless  blame  on  all.  Possession  of  funds 
at  sometime,  during  and  under  a  trust,  does  not  involve  respon- 
sibility at  all  future  time,  while  the  trust  continues.  The  fund 
was  received  in  1836;  loaned  by  both  to  Hunter y  on  good 
security,  and  repaid  The  whole  principal  was  lent  again  to 
Tiemany  fairly,  honestly  and  prudently.  If  the  second  loan 
had  been  refused,  it  would  have  been  a  breach  of  duty.  Some 
calamity  arises.  The  property  depreciates  in  value.  The  trus- 
tees are  not  responsible  for  loss,  yet,  they  received,  and  have 
not  accounted.  How  are  they  to  account?  What  they  did,  was 
in  the  course  of  duty,  and  it  would  be  fiagiunt  wrong  to  make 
them  responsible  for  such  a  loss.  The  test  is,  what  would  a 
man  of  ordinary  prudence  and  care,  have  done  under  the  cir- 
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eumstances?  The  object  was  to  make  interest,  the  principal 
being  well  secured;  the  fund  could  not  be  used,  by  reason  of 
intervening  proceedings  in  chancery;  it  was  locked  up.  In 
such  a  case,  all  prudent  men  would  have  awaited,  until  the 
coiHTt  could  act.  But,  for  what  he  did  not  know,  and,  there- 
fott,  could  not  prevent,  he  was  dmng  what  the  object,  des^, 
and  intait  of  his  appointment  demanded. 

The  court  will  treat  a  fiuthful  trustee,  as  liberally  as  they  can. 

The  cases  in  Ringgold  vs.  Ringgoldj  1  Han,  ^  Oilly  11. 
Gardner  and  Bowling  vs.  Hardey  and  Simmsy  12  Gfitt  4* 
JofiH.y  384.  1  P.  Wms.y  241.  Bacon  vs.  Bacan^  6  Ves.y 
331,  are  all  important  causes  on  these  questions,  and  this  head 
of  equity. 

The  item  of  $1360,  was  received  by  Scatty  as  counsel  for 
Joseph  and  Alexander  McKimy  and  this  dischaiges  Olenn. 
The  $200  was  borrowed  by  Scott  y  to  whom  fees  were  due  out 
of  the  fund. 

Compound  interest  will  not  be  allowed,  there  was  no  direc- 
tion to  accumulate  by  re-investment. 

Magruder,  J.,  delivered  tlie  opinion  of  this  court. 

A  decree  of  the  Court  of  chancery,  brought  into  that  court 
a  large  sum  of  money,  the  proceeds  of  sale  of  the  real  estate 
of  Samuel  McKimy  in  order  there  to  be  distributed  among  the 
peracms  to  whom  the  real  estate  descended.  Before  distribution 
was  made,  the  tide  of  some  of  the  claimants  to  any  share  of 
the  estate,  and,  of  course,  of  the  purchase  money,  was  denied 
by  others,  nHbo  were  admitted  to  be  heirs  of  the  intestate. 
Thus  arose  a  controversy  in  chancery,  about  a  considerable 
part  of  the  fund,  and  the  Chancellor  having,  by  his  order, 
excluded  some  of  the  claimanUi,  an  appeal  was  takai  by  them 
to  the  Court  of  Appeals.  Shortly  after  this  appeal,  the  parties 
litigant,  by  their  counsel,  entered  into  an  agreement,  (which  it 
is  admitted,  had  the  sanction  of  the  Chancellor,)  ^^that  Jbht 
Scott  and  Mm  Olenuy  be  constituted  trustees,  to  receive  and 
to  invest  that  p(»rtion  of  the  fund  which  was  in  controversy;" 
that  a  check,  payable  to  their  order,  be  drawn  by  the  pn^r 
officer,  and  that  ^^upon  the  final  hearing  of  the  said  appeal; 
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the  said  John  Olerm  and  John  Seotty  ^all  pay  into  the  Court 
of  chancery;  the  said  sum  of  money,  and  all  interest  and  profit 
which  may  accrue  thereon^  subject  to  the  said  order  and  decree, 
which  may  be  passed  on  said  appeal." 

In  pursuance  of  this  arrangement,  Scott  and  OlenUy  on  tlie 
87th  July  1836,  received  the  money,  and  the  manner  in  which 
they  disposed  of  it,  is  fully  set  forth  in  the  proceeding.  It  has 
never  been  alleged,  that  they  did  not  invest  it  judiciously,  and 
within  a  reasonable  time. 

At  June  term  1838,  the  Chancellor's  order  was  affirmed  by 
the  Court  of  Appeals.  No  application,  however,  was  made 
to  the  ChanceUor,  in  regard  to  the  distribution  of  this  fund,  by 
those  to  whom  his  order,  (affirmed  by  the  Court  of  Appeals,) 
gave  it,  until  March  1843,  when  a  petition  was  filed,  by  persons 
having  an  interest  in  the  fund,  requiring  the  trustees  to  account 
for  the  same.  Thereupon,  each  of  the  trustees  filed  an  answer, 
and  by  these  answere  it  appeared,  that  Scott  had  misapplied  a 
part  of  the  fund;  but,  that  with  respect  to  Glenn y  a  payment, 
which  he  made  into  court,  in  compliance  with  the  order,  dis- 
charged him,  unless  he  could  be  made  responsible  for  the  de- 
fault of  his  co-tnistee  And,  whetlier  Gletirty  the  plaintiff  in 
error,  is  responsible  for  such  default  of  his  co-trustee,  is  the 
principal  enquiry  upon  this  appeal  ? 

The  uncontroverted  facts  in  this  case,  furnish  all  the  answer 
that  need  to  be  given  to  very  many  of  the  authorities,  on  which 
rdiance  seems  to  have  been  placed.  We  need  not  remark 
upon  the  cases  which  instruct  us,  that  a  trustee  is  answerable 
for  the  default  of  his  co-trustee,  if,  with  a  knowledge  that  the 
trust  fund  is  in  a  course  of  abuse,  that  his  co- trustee  is  making 
an  improper  use  of  it,  he  remains  passive,  refuses  or  declines 
to  interfere.  The  case  before  us,  is  not  one  of  that  character. 
We  need  not  notice  the  adjudications,  which  tell  us,  that  if 
there  be  some  mal-practice,  fraud  or  evil  dealing,  then  the  one 
shall  be  answerable  for  the  default  of  the  other.  To  any  of 
these,  or  such  like  cases,  we  have  no  occasion  to  refer,  because, 
in  the  case  before  us,  the  trustee,  whom  it  is  attempted  to  make 
responsible  for  the  default  of  his  co-trustee,  is  nowhere  charged 
wWi  anything  like  fraud  or  collusion,  or  culpable  omission  of 
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duty.  Qlenn  denies,  upon  oath,  all  knowledge  of  the  receipt 
by  ScM;  of  the  money,  afterwards  wasted,  and  (here  is  no 
statement  or  allegation,  or  intimation,  from  which  it  can  be 
inferred,  that  he  knew,  or  had  any  reason  to  suspect,  that  his 
co-trustee  had  abused,  or  was  capable  of  abusing  the  trust 
reposed  in  him,  and  reposed  in  him,  too,  by  the  parties  to  whom 
the  trust  fund  belonged,  and  most,  if  not  all  of  whom,  had 
confided  their  interests  to  him,  as  their  solicitor. 

The  Chancellor,  as  a  reason  for  making  Glenn  answerable, 
observes,  that  Glenn  and  Scott  were,  by  the  act  of  the  court, 
founded  on  the  agreement  of  the  parties,  judicially  constituted 
joint  trustees,  and  as  such,  jointly  liable  for  the  whole  amount 
of  the  money  so  committed  to  their  disposition. 

It  is  apprehended,  that  whether  this  be  considered  a  judicial 
appointment,  or  one  made  by  the  parties  themselves,  there  is 
nothing  in  the  case,  or  in  the  circumstances  connected  with  this 
trust,  which  would  authorise  us  to  say,  that  Glenn  was  answera- 
ble for  the  default  of  Scott.  Security  might  have  been  required 
of  these  trustees.  It  might  have  been  insisted,  that  before  the 
money  was  placed  in  their  hands,  they  should  give  a  joint 
bond  with  security,  and  thereby  become  security,  each  for  the 
other;  or,  several  bonds,  the  bond  of  each  to  be  liable  for  the 
misconduct  of  the  principal  obligee  in  it.  But,  no  bond  at  all 
was  required  by  those  who  could  have  required  it,  and,  surely, 
it  does  not  follow,  that  each  is  answerable  for  the  fidelity  of  the 
other,  because,  those  who  might  have  exacted  security,  think 
proper  to  dispense  with  it. 

It  is  not  perceived,  that  the  case  would  be  essentially  difierent, 
if  this  was,  strictly  speaking,  a  judicial  appointment;  but,  the 
order  of  the  Chancellor,  is  in  execution  of  the  agreement  of 
the  parties,  naming  to  him  the  persons  who  are  to  be  entrusted 
with  their  funds.  Scott  was  not  selected  by  Glenn  as  his 
associate.  In  him,  the  parties  who  owned  tlie  fund,  chose  to 
repose  confidence,  and  agreed  to  dispense,  with  security,  for 
his  good  conduct.  In  the  case  of  Townley  against  ChalenoTy 
as  reported  in  Cro.  Charles,  312,  it  was  resolved,  that  Town- 
ley  ^  being  but  a  party  entrusted,  shall  not  be  answerable  for 
more  than  came  to  his  hands,  and  the  reason  assigned  for  this 
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resolutioQy  was,  ^'it  was  the  default  of  him,  who  put  them 
in  trusty  to  repose  trust  in  one  who  was  unable  to  pay,  and  he 
being  the  party  trusted,  as  well  as  Tovmlef/^  Taumley  shail  not 
be  compellable  to  satisfy  his  defect."  We  have  a  more  full 
report  of  the  same  case,  (though  the  name  of  defendant  is 
different,)  in  Bridgeman^s  Reports.  There  we  are  told,  that 
in  order  to  charge  one  trustee,  for  the  defaults  and  deficiencies 
of  their  co-trustees,  there  must  be  proof,  or  circumstances  to 
satisfy  the  courts  that  there  had  been  doltis  mabiSy  or  evil  prac- 
tice, fraud,  or  evil  intent  in  him.  It  is  ti-ue,  indeed,  as  the 
lord  keeper  observed,  that  care  should  be  taken,  that  trustees 
be  not  emboldened  to  break  the  trust  imposed  on  them .  It  must 
be  equally  true,  that  parties  trusted^  ought  not  to  be  too  much 
punished,  lest  it  should  dishearten  men  to  take  any  tiiist,  and 
all  would  be  deterred  from  undertaking  any  trust;  those  only 
excepted,  whose  ignorance  or  knavery,  render  them  unworthy 
of  trust.  Scott,  the  defaulter,  was  the  trustee  of  the  parties 
interested,  chosen  by  them,  and  not  by  his  co-trustee. 

If  we  look  at  the  circumstances  connected  with  this  trust, 
there  is  nothing  to  be  found  in  them,  which  can  operate  at  all 
to  the  prejudice  of  the  plaintiff  in  error.  Scott  was  a  solicitor 
in  the  Court  of  chancery,  and  had  the  conduct  of  the  original 
suit.  He  appeared  in  chancery  and  the  Court  of  Appeab,  for 
the  successful  parties,  with  power,  it  would  seem,  to  secure 
such  professional  assistance  as  he  might  deem  necessary ;  he 
was  the  agent  of  several,  administered  upon  the  estate  of  one 
of  the  ovniers  of  the  fund,  and  had  the  orders  of  some  of  them, 
to  receive  the  money  to  which  they  were  entided.  It  would 
be  difficult,  indeed,  to  prove,  that  if  Scott  had  brought  into 
court,  all  the  money  which  he  received,  and  there  had  been 
an  order  for  the  distribution  of  the  fund,  he  had  not  undoubted 
power,  to  receive  a  larger  portion  of  the  fund  than  he  wastef^ 
that  the  solicitor  and  agent  of  the  parties  interested,  could  not 
have  claimed  more  than  is  due  from  him,  as  trustee.  Why, 
in  such  a  case,  should  the  plaintiff  in  error,  be  dealt  with  more 
severely  than  the  trustee,  was,  in  the  very  many  cases,  to  be 
found  in  the  authorities,  wherein,  the  attempt  to  make  one 
trustee  or  executor,  answer  for  the  default  of  the  other,  was 
unsuccesEful? 
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In  this  case^  the  petition^  let  it  be  remembered ^  does  not 
charge  the  plaintiff  in  error  with  frauds  collusion^  or  criminal 
remissness;  and  the  parties  to  that  petition,  by  submitting  the 
case  upon  petition  and  answer^  put  it  out  of  the  power  of  the 
plaintiff;  in  this  court,  to  deny  or  refute  any  specific  chaige. 
The  question,  in  truth,  is,  whether  there  be  in  the  answer 
itself,  any  admission  or  statement,  which  will  authorise  a  Court 
of  chancery,  to  make  him  responsible  for  any  portion  of  the 
trust  fund,  admitted  by  his  co-trustee  to  have  been  received 
by  him,  and  for  which  he  does  not  deny,  that  he  is  exclusively 
answerable? 

The  petitioners  set  forth  their  claim  in  these  words:  ^'But 
they  are  advised,  that  the  said  trustees  are  joindy  accountable 
to  them,  as  well  for  what  they  have  actually  made,  by  the 
employment  of  said  funds,  as  also  for  what  they  might  have 
made,  but  for  any  negligence  or  default  committed  by  them, 
or  either  of  them.'* 

It  would  seem,  that  as  the  money,  when  received,  and  almost 
as  soon  as  received,  was  judiciously  invested,  nothing  more 
need  to  be  said  in  r^ard  to  the  claim,  as  stated  by  the  peti- 
tioners themselves. 

In  the  course  of  the  aigument,  however,  we  have  been  refer- 
red to  the  receipt  given  to  the  register  of  the  Court  of  chancery, 
which  is  proof  positive,  that  the  whole  fund  was,  at  the  date 
of  the  receipt,  in  the  hands  of  the  plaintiff  in  error,  and^  there- 
fore>  it  is  contended,  that  he  must  be  answerable  for  the  whole. 
Tlie  argument  would  be  entitled  to  much  weight,  and  the 
authorities  cited  would  be  in  point,  if,  after  receiving  the  money, 
the  plaintiff  in  error,  had  put  it  into  the  hands  of  his  co-trustee, 
to  make  the  investment,  and  instead  of  investing  it,  the  co- 
trustee had  appUed  it  to  his  own  uses.  No  doubt,  the  plaintiff 
in  error,  is  bound  to  account  for  the  money  he  received  from 
the  register,  and  he  does  give  the  most  satisfactory  account  of 
it.  He  invested  it,  as  he  was  bound  to  do.  He  parted  with 
it,  because  it  was  his  duty  to  part  with  it^  and  the  case  now  is, 
precisely  what  it  would  have  been,  if  the  register  had  been 
directed  not  to  pay  the  money  to  either  of  the  trustees^  but  to 
the  persons  to  whom  it  was  loaned,  upon  such  pers(»is  securing, 
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by  mortgage^  its  repayment  to  the  trustees.  If  the  enquiry  was, 
what  the  trustees  did  with  the  money,  which  was  taken  out  of 
the  Court  of  chancery,  it  b  easily  answered,  and  both  of  the 
trustees  would  be  foimd  to  be  blameless.  The  case  before  us, 
would  not  be  different,  if  only  one,  and  either  of  the  trustees, 
had  been  allowed  by  the  court  to  receive  and  invest  the  money. 
The  money  in  controversy^  was  money  due  from  TXeman, 
the  payment  of  which  was  secured  by  a  mortgage,  executed  to 
the  two  trustees.  Thus  ftur,  undeniably,  the  plaintiff  in  error, 
was  not  respcmsible  for  any  part  of  it.  But  Scott,  in  the  course 
of  time,  received  and  nusappUed  it.  Of  the  receipt  of  it,  the 
plaintiff  in  error,  swears,  (and  it  is  not  controverted,)  that  he 
was  entirely  ignorant.  He  did  no  act  whatever,  by  which  his 
co-trustee  got  the  money,  and  left  undone  no  act,  which,  if 
done,  would  have  prevented  the  co-trustee  from  receiving  it. 
Surely,  if  in  such  a  case,  the  innocent  trustee  is  to  to  be  made 
answerable,  it  would  be  unreasonable  to  expect,  that  any  pru- 
dent person  could  be  prevailed  upon  to  become  one  of  two  or 
more  trustees. 

It  has  been  said,  however,  that  by  the  terms  of  the  loan,  the 
money  was  due,  and  ought  to  have  been  collected;  and,  more- 
over, the  appeal  had  been  decided,  and  for  that  reason,  the 
plaintiff  in  error,  ought  to  have  been  prepared  to  pay  it  into 
chanceiy.  There  would  be  some  plausibility  in  ttus,  but  for  a 
fact  which  the  record  discloses,  and  which  has  not  yet  been 
noticed.  The  Chancellor,  at  the  instance  of  a  person,  who 
claimed  to  be  a  creditor  of  the  deceased,  (S.  McKim,)  and 
for  whose  claim,  if  established,  the  land  might  be  responsible, 
had  passed  an  order,  directing  the  trustees  to  retain  the  fund. 
How  retain  it?  To  be  sure,  they  received  the  money,  to  invest 
it,  pendente  litCy  between  the  real  and  pretended  heirs,  and  the 
strict  letter  of  the  agreement,  which  placed  the  money  in  their 
hands,  did  seem  to  require,  that  they  should  be  ready  to  bring 
it  into  chancery,  upon  the  determination  of  that  appeal.  But, 
what  was  the  obvious  meaning  of  the  agreement,  upon  which 
all  parties  acted?  The  money  was  to  be  invested,  not  to  lie 
idle  and  unemployed  in  chancery,  until  chancery  could  distri- 
bute it.  The  appeal  pending  in  the  higher  court,  was  spoken 
49  v.3 
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oty  because,  at  the  time,  it  was  the  only  obstacle  to  the  distri- 
bution of  the  fund.  It  was  not  the  duty  or  the  right  of  the 
trustees,  to  prcver.t  the  money  from  yielding  mterest,  while  the 
court  had  not,  from  any  cause  whatever,  the  power  of  distri- 
buting it.  The  order  of  the  Chancellor,  passed  at  the  instance 
of  an  allied  creditor  of  Samuel  McKiniy  put  it  out  of  the 
power  of  that  court  to  distribute  it;  and  the  obvious  intent  of 
th^  parties  required,  that  the  investment,  for  the  sake  of  interest, 
should  continue,  until  that  order  was  revoked.  After  the  peti- 
tion was  filed,  and  the  answers  were  put  in  by  the  trustees,  the 
auditor  reported  to  the  Chancellor,  that  the  fund  could  not  yet 
be  distributed,  because  of  the  last  order  of  the  Chancellor. 
We  thus  ascertain,  that  up  to  the  date  of  Qlenn^s  answer,  the 
money  was,  properly,  bearing  interest. 

If  there  was  any  want  of  due  diligence,  in  procuring  a  revo- 
cation of  the  order,  who  is  to  bear  the  blame  of  it?  Surely 
not  CHenn.  With  the  creditor's  suit,  he  had  no  concern,  and 
over  it  could  exercise  no  control.  It  may  be,  that  the  petiticm- 
ere,  themselves,  who  must  have  been  parties  to  that  suit,  might 
have  procured  its  revocation  at  an  earlier  period,  and  m^ht 
have  prevented  a  delay  in  the  settlement  of  this  trust,  until  the 
defoulting  trustee  was  no  longer  able  to  bring  into  court,  the 
trust  money,  which  he  had  received. 

It  has  been  said,  (and  m  many  cases  of  trust,  it  should  be 
remembered,)  that  co-trustees  are  bound  to  watch  the  conduct 
of  each  other;  and  in  a  former  case  in  this  court,  it  was  stated 
to  be  the  received  doctrine,  that  if  the  trustee,  ^^who  wasted 
the  estate,  was  in  any  degree  facilitated  therein,  by  the  acts  and 
omissions  of  the  other,  they  are  both  equally  liable."  This 
doctrine,  however,  cannot  prejudice  the  plaintiff  in  error.  He, 
certainly,  neither  did,  nor  omitted  to  do  anything,  by  which 
his  co-trustee  was,  ^'in  any  d^ee,  faciUtated  in  wasting  the 
estate."  But,  may  there  not  have  been,  in  the  conduct  of  the 
defendants  in  error,  something  of  which  the  plaintifT  in  error, 
may  justly  complain?  May  he  not  claim  the  benefit  of  the 
niBjdm,  vigilantilms  non  dortnUntilnis  leges  ^^  So 

ftr  as  we  can  judge,  it  was  owing  to  them  entirely,  owing  to 
their  remissness,  in  procuring  a  revocation  of  the  Chancellor's 
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order;  before  spoken  of;  that  tbe  default  of  Scott  remained  a 
secret,  until  he  became  insolvent,  and  it  may  be  until  his  death, 
gives  to  others  a  right  to  claim  the  portion  of  the  fund  to  which 
he  was  entided,  as  administrator  of  one  of  the  claimants,  if  in 
no  other  character.  Add  to  this,  the  statement  in  Scott^s 
answer,  relative  to  the  fees,  which  were  justly  due  to  him,  for 
his  services  in  these  suits,  and  it  must  be  believed,  that  while 
the  plaintiff  in  error,  has  pos^bly  been  injured,  it  is  by  no 
means  clear,  that  the  defendants  in  error,  or  some  of  them, 
will  not  i»rofit  by  sleeping  upon  their  rights. 

The  money  was  lent  to  Tlfermm,  it  is  said,  upon  a  short 
credit,  and  ought,  when  it  became  due,  to  have  been  collected 
by  plaintiff  in  error.  To  this  an  answer  may  be  given  in  a 
few  words  :  The  credit  was  necessarily  for  a  short  period,  be- 
cause, in  a  short  time,  the  Chancery  court  might  have  been, 
and  it  was  supposed  would  have  been,  able  to  distribute  the 
fund.  But  the  money  was  to  be  invested,  and  to  bear  interest, 
imtil  it  could  be  distributed,  and  it  was  an  advantage  to  all 
parties,  that  another  investment  should  not  be  necessary.  The 
debtor  might  insist  on  papng  the  debt,  and  if  he  had,  Uie 
trustees  would  have  been  bound  to  receive  it,  and  again 
invest  it.  If  therefore  the  debtor  did  not  offer  to  pay  it  to 
the  trustee,  there  was  no  want  of  due  diligence,  in  his  for- 
bearing to  ask  for  payment. 

We  do  not  think  that  the  plaintiff  in  error,  ought  to  be 
charged  with  the  money,  which  his  co-trustee  received  from 
Tieman^  and  his  representatives. 

Other  questions  were  argued  in  connection  with  this,  in 
which  persons,  not  parties  to  this  suit,  are  interested.  Upon 
these  we  cannot  intimate  an  opinion.  We  can  only  say,  that 
die  plaintiff  in  error,  is  not  responsible  for  the  money  in 
dispute;  of  course  he  is  not  chcurgeable  with  interest  on  it. 

With  respect  to  the  sum  of  $170.86,  paid  into  chancery  by 
the  plaintiff  in  error,  over  and  above  the  sum  with  which  he 
was  chargeable,  the  court  can  perceive  no  reason  for  refusing  to 
return  it.  It  cannot  be  retained  on  the  assumption,  that  it  had 
been  received  ^^on  some  investment  iwt  specified,^'*  This 
also  is  error. 
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The  sum  allowed  to  R.  JohnsoUy  Esq.y  has  not  been 
objected  to^  and  of  course  must  be  allowed,  without  interest. 

With  r^pect  to  the  credit  of  $300,  which  is  claimed  as  so 
much  paid  to  Scott  for  professional  services,  and  also  the  cre- 
dit of  $1350,  which  is  claimed,  it  does  not  appear  to  this  court 
that  the  plaintiff  in  error  had  authority  to  pay  them  out  of  the 
trust  fund,  or  that  he  can  claim  a  credit  for  them  in  the  settle- 
ment of  his  account  as  trustee.  The  commission  allowed  to 
this  trustee  b  correct. 

The  order  of  the  Chancellor,  dated  26th  Januaiy  1842,  will 
be  reversed,  with  costs,  and  the  case  to  be  remanded  to  chancery, 
in  order  that  the  account  of  John  CHenity  as  trustee,  may  be 
stated  as  herein  directed,  and  that  such  further  order  be  taken 
in  the  case  as  any  of  the  parties  interested  may  ajqply  for. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 


The  State  op  Maryland,  use  op  John  T.  Boone,  vs. 
WiLUAM  Bryan,  op  Richard,  Ex'r  of  Joseph  N. 
BuRCH,  Jr. — December  1845. 

Where  an  action  was  brought  on  the  administration  bond  of  L  B*t  estate,  for 
the  use  of  J,  and  in  the  progress  of  the  cause,  the  plaintiff  asked  leave  to 
strike  out  the  use,  and  enter  the  cause,  for  the  use  of  the  «i«itiiMfr8l«r  d€ 
homa  noti  of  L  £,  who  proposed  to  claim  an  unadministered  balance  of 
money  in  the  hands  of  the  first  administrators,  and  tendered  a  replication 
to  that  effect ;  the  county  court  overruled  the  motion,  from  which  the 
plaintiff  entered  an  appeal  on  the  record.  After  this,  the  plaintiff  being 
called  to  join  in  demurrer  with  the  defendant,  made  default,  and  a  wm  juft 
was  entered  against  him.    Held,  that  an  appeal  did  not  lie. 

Appeal  from  Prince  Oeorge^s  comity  court. 

This  was  an  action  of  debt,  commenced  On  the  26th  Sep- 
tember 1842,  by  the  appellant  against  the  appellee,  who 
declared  upon  the  bond  of  /S.  Townshendy  Joseph  N.  BwcKj 
Jr,y  and  others,  of  the  18th  December  1830,  conditioned,  that 
S.  T.y  and  Maria  Boone  ^  should  perform  the  office  of  admin- 
istrator, and  administratrix,  of  Levin  Boone ^  deceased.  After 
oyer,  the  defendant  pleaded  : — 
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1.  That  the  said  /.  N.  B.y  Jr.,  in  his  lifetime^  from  the  time 
of  the  making  of  the  said  notes^  to  the  time  of  his  decease^ 
performed  everjrtbing  in  the  condition  aforesaid^  mentioned^ 
on  the  part  of  the  said  /.  N.  B.y  Jr.,  to  be  performed  and 
kept^  &c. 

2.  Plena  culministravU,  of  the  assets  of  /.  N.  B.y  Jr.y  by 
the  defendant;  before  the  impetration  of  the  writ  original  in 
this  cause. 

The  plaintiff  replied  to  the  1st  plea,  showing  that  John  T. 
Bowie y  for  whose  use  the  writ  was  entered,  was  the  residuary 
legatee,  under  the  will  of  Lftvin  BoonCy  and  entitled  to,  d&c., 
which  the  administrators  were  bound  to  pay,  and  had  not  paid, 
and  traversed  the  2nd  plea. 

The  defendant,  by  his  rejoinder,  specially  denied  all  the 
facts  of  the  }4aintiff 's  first  replication;  and  tendered  an  issue 
to  the  country  on  the  second  replication,  in  which  the  plaintiff 
jdned. 

The  defendant,  tlien,  also  demurred  genemlly  to  the  repli- 
cation of  the  plaintiff,  in  which  demurrer  the  plaintiff  joined, 
and,  then,  upon  motion,  had  leave  to  withdraw  his  joinder  in 
demurrer,  which  he  did. 

The  plaintiff  then  moved  the  court  to  strike  out  the  use  of 
/.  T.  B.y  and  to  enter  this  cause,  for  the  use  of  W.  H.  Tudc, 
a.  d.  b.  n.  of  Levin  Boone,  with  the  will  annexed;  and  for 
leave  to  amend  his  pleadings,  for  the  purpose  of  filing  an 
amended  replication.  The  breach  assigned  in  this  latter  plea, 
was,  that  in  April  1837,  iS.  T.  and  M.  B.yBS  administrators 
of  Levin  Boone,  passed  an  account  of  the  said  administration, 
by  which  there  remained  due  to  the  estate  of  L.  B.,  the  sum 
of  $907.82,  and  that  the  said  administrators  died,  without 
completing  their  administration,  or  proceeding  further  therein, 
leaving  debts  and  legacies  unpaid,  to  the  amount  of  $1000, 
and  still  due  and  unpaid;  that  letters  d.  b.  n.,  had  been  granted 
<U>  the  said  W.  H.  Tuck,  &c.,  on  the  estate  of  L.  B.  The 
said  W.  H.  T.y  also  tendered  a  replication  to  the  plea  of  plene 
administravity  which  he  traversed. 

The  court  overruled  the  motion,  and  the  plaintiff  appealed. 

The  defendant  then  prayed  the  court,  that  the  plaintiff  might 
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join  in  his  demurrer  to  the  rejdication  of  the  plaintiff;,  which 
the  court  directed,  and  ^^the  plaintiff  being  solemnly  required, 
comes  not,  neither  is  its  writ  of  the  State  of  Maryland  further 
prosecuted,  but  makes  default." 

The  county  court  then  rendered  judgment,  that  the  plaintiff 
take  nothing  by  its  said  writ,  but  that  it  be  in  mercy,  &c.,  and 
for  costs,  from  which  judgment  the  plaintiff  appealed  to  this 
court. 

The  cause  was  ai^ed  before  Archbr,  C.  J.,  Dorset, 
Chaaibers,  Spenoe,  Magruder  and  Martin,  J. 

By  W.  H.  Tuck  for  appellant. 

This  suit  was  brought  on  the  bond  of  Maria  Boone  and 
Singleton  Townshend^  as  administrators  of  Levin  BoonCy  by 
residuary  legatee,  under  his  will,  to  recover  the  balance  appear- 
ing to  be  due  the  estate,  by  the  settlements  in  the  Orphans  court, 
the  appellee's  testator,  Joseph  N.  Burchy  being  one  of  the  sure- 
ties on  the  bond.  The  defendant  pleaded  performance  and 
plene  administravU.  The  plaintiff  replied,  setting  forth  the 
death  of  Levin  Boone;  the  claim  of  John  Boone  under  his  will; 
the  amount  of  the  property  that  had  come  to  the  hands  of 
the  administrators;  the  balance  due  the  estate,  &c.;  and  aver- 
ing  a  suffici^icy  of  assets  in  the  hands  of  the  defendant  to  pay 
the  claim.  The  defendant  rejoined,  denjring  the  avermentB  ot 
the  rejdication,  and  also  filed  a  demurrer,  to  which  there  wtm 
a  joinder  by  plaintiff. 

At  this  stage  of  the  {headings,  the  plaintiff  asked  leave  to 
withdraw  the  joinder  in  demurrer,  which  was  granted.  The 
plaintiff  then  moved  the  court  to  strike  out  the  use  of  John  T. 
Boone  y  and  to  enter  the  cause,  for  the  use  of  Wm.  H.  Tkicky 
administrator  de  bonis  non  cui  testamento  annexoy  of  said 
Levin  Boone;  and  for  leave  to  amend  the  {headings,  for  the 
purpose  of  filing  an  amended  replication.  This  repUcatioot  sets 
out: — 

1st.  The  death  of  Levin  Boone;  the  appointment  and  quali- 
fication of  his  administrators;  the  amount  of  estate  that  came 
to  their  hands;  the  balance  due  the  estate  on  their  settlement 
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with  the  court;  their  deaths  leaving  this  balance  unadminis- 
tered;  the  granting  of  letters  de  bonis  nouy  to  W.  H.  Tuck; 
and  that  said  balance  is  payable  to  him^  as  unadministered 
assets  of  the  deceased,  &c.;  and 

2nd.  That  the  defendant  had  assets  of  his  testator  to  pay 
this  claim. 

The  court  overruled  this  motion ,  and  nonprossed  the  case, 
under  a  rule  upon  plaintiff  to  join  in  the  defendant's  demur- 
rer.   The  plaintiff  appealed,  and  will  contend : — 

Ist.  Thai  the  (administrator  de  bonis  noUy  was  entitled  to 
sue  the  bond,  and  should  have  been  substituted  as  cestui  que 
uscy  in  the  place  of  John  T.  Boone. 

2nd.  That  the  amended  replication,  being  offered  in  con- 
nection with  the  motion  to  change  the  use,  and  shewing  the 
right  of  the  cubmnistrator  de  bonis  non  to  sue,  the  amendment 
should  have  been  allowed. 

The  act  of  1798,  chap.  101,  sub  chap.  14,  sec.  2,  confined 
the  administration  de  bonis  nony  to  ^^as»ets  not  converted  into 
money,  and  not  distributed  or  delivered,  or  retained  by  the 
former  administrator  under  the  court's  direction."  The  act  of 
1820,  chap.  174,  sec.  3,  enlarges  the  powers  and  duties  of 
administrcUors  de  bonis  non,  and  extends  them,  in  effect,  to 
every  other  description  of  property  belonging  to  the  deceased's 
estate,  at  the  death  of  the  first  administrator,  whether  it  consist 
qS  bon(b,  notes,  accounts,  evidence  of  debt  or  money;  and 
authorises  the  administrator  de  bonis  non  to  sue  the  bond  of 
his  predecessor,  for  their  recovery. 

The  replication  filed,  in  connection  with  the  motion  to 
change  the  use,  shews,  that  all  the  property  of  the  deceased 
was  sold  by  the  first  administrators,  and  tiiat  no  final  account 
was  passed  on  his  estate.  Whether  the  proceeds  remained  in 
their  hands,  in  bonds  or  notes,  or  in  money,  the  amount  was 
payable  to  the  administrator  de  botiis  non.  It  is  obvious,  imder 
this  act;  that  he  is  the  proper  person  to  receive  and  disburse 
these  outstanding  assets,  whether  they  be  payable  ultimately 
to  creditors  or  legatees,  and  that  the  bond  may  be  sued  for  his 
use,  cdl  questions  of  fact,  of  course,  being  reserved  for  trial 
upon  the  {headings. 
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The  next  enquiry  is^  whether  there  was  error  in  the  court's 
refusal  to  change  the  use?  The  general  rule  is^  that  a  public 
bond  may  be  sued  by  any  person  interested  in  the  recovery. 
Kiersted  et  al.,  vs.  State  y  use  Sundry  Persons^  1  Gill  (f 
John, J  231^  and  the  cases  there  cited.  The  same  principle  » 
recognised  in  the  case  of  the  State  vs.  Dorsey  et  al.y^  Gill  tf 
John.y  75.  In  that  case^  a  suit  was  commenced  in  the  name 
of  the  State,  for  the  use  of  the  levy  court  of  BaUimore  county. 
Pending  the  action,  that  court  became  extinct,  and  another 
corporation  was  created  in  its  stead.  This  fact  was  jdeaded  in 
bar  of  the  action.  The  court,  in  their  opinion,  assimilate  the 
case  to  a  suit  on  a  private  bond,  entered  for  the  use  of  a  third 
person.  They  say,  ^^we  can  perceive  no  reason  why,  in  the 
case  of  a  public  bond,  with  the  privilege  secured  to  any  person 
interested  to  bring  suit  upon  it,  there  should  be  any  difference. 
In  either  case,  the  suit  must  be  in  the  name  of  the  obligee." 
^^There  is  no  necessity,  for  the  purposes  of  the  suit,  to  enter 
the  use,  whether  it  is  brought  for  the  benefit  of  an  individual 
or  a  corporation;  nor,  if  entered,  does  it  make  any  dififer«ice 
to  the  defendant  how  it  may  vary  or  change,  as  to  the  person 
asserting  the  same  right.  It  does  not  affect  his  defence,  nor 
can  any  change  of  the  use  become  a  fit  subject  of  plea.  The 
declaration  or  replication  assigns  the  breach,  and  discloses  the 
use,  or  for  what  the  suit  is  brought,  and  the  defendant  bemg 
thus  advised,  makes  his  defence  accordingly.  The  judgment 
is  in  the  name  of  the  State,  and  will  be  for  the  use  of  whoever 
is  entided  to  the  beneficial  interest." 

The  appellant  contends,  that  this  authority  is  conclusive. 
The  cases,  in  principle,  are  the  same,  though  the  question  is 
raised  in  a  different  form.  In  that  case  it  was  presented  by 
plea; — here  it  arises  on  motion.  But  with  this  the  defendant 
has  no  concern.  He  must  look  to  the  State  as  the  legal  plain- 
tiff. The  cestui  que  use  is  not  considered  a  party  to  the 
action,  for  any  purpose,  except  as  a  security  for  costs.  The 
defendant  could  not  be  taken  by  surprise.  The  court  would 
not  allow  that.  For  if  the  motion  had  been  granted,  and  the 
use  entered,  the  court  would  have  continued  the  cause,  or 
granted  time  for  the  defence.     It  is  not  contended,  that  mere 
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amendments  of  pleadings  are  p-oper  subjects  of  appeal.  But 
in  this  case^  the  replication  was  filed  with  the  motion  to  strike 
out  and  change  the  use^  for  the  purpose  of  shewing  the  courts 
that  the  cuiminiaircUar  de  bonis  non  had  an  interest  in  the 
bond,  and  might  put  it  in  suit;  or  avail  himself  of  the  pending 
action,  as  being  ^^entitled  to  the  beneficial  interest;"  and  not 
being  denied,  or  in  any  manner  called  in  question  in  the  court 
below,  it  must,  itself,  be  considered  as  evidence  of  all  it  con- 
tains. It  must  be  conceded,  that  the  law  of  amendments  in 
pleading,  was  administered  with  unusual  vigor  in  this  case. 
Mr.  Evans,  in  his  work  on  Practice ,  page  248,  says  :  ^^Modern 
judges  lean  so  universally  in  favoi;  of  amendments,  that  we 
scarce  remember  a  question  made,  whether  an  amendment  was 
proper,  except  in  the  case  just  mentioned;  and  none  in  modern 
times,  in  which  the  amendment  was  not  permitted."  The 
plaintiff  first  filed  a  replication,  proposing  to  recover  on  the 
interest  that  Johji  T.  Boone  was  supposed  to  have  in  the  estate 
of  Levin  Boone.  On  the  argument  of  the  demurrer  to  that 
relocation,  the  court  intimated,  that  John  T.  Boone  had  no 
title;  but  that  the  right  to  sue,  was  in  the  admini^rator  de 
bonis  non.  The  plaintiff  having  withdrawn  the  joinder  in  the 
demurrer,  moved  to  substitute  the  administrator  de  bonis  non, 
as  the  equitable  plaintiff,  and  to  be  permitted  to  conduct  the 
pleadings  according  to  the  interest  of  the  administrator.  This 
the  court  refused,  because  the  suit  was  not  brought  in  the  name 
erf  the  State,  for  the  use  of  the  administrator  de  bonis  non. 
Now,  if  the  motion  had  been  granted,  and  the  case  had  gone 
ultimately  against  the  defendant,  the  propriety  of  changing  the 
use,  with  all  other  questions  on  the  record,  might  have  been 
revised  on  his  appeal.  But,  by  refusing  the  motion,  the  couit 
summarily  decide  the  whole  controversy,  and  adjudge^  that  the 
State  cannot  prosecute  the  case  for  the  use  of  any  person,  but 
the  first  cestui  que  use.  If  it  is  the  entry  of  the  use,  and  not 
the  assignment  of  the  breaches,  that  shews  the  right  to  sue; 
and  if  a  person  cannot  recover  as  beneficial  plaintiff,  unless  the 
use  be  entered  when  the  writ  issues,  it  follows,  that  if  no  use 
be  entered  at  that  time,  no  recovery  can  be  had  in  that  suit. 
This  is  certainly  a  conclusion  against  the  opinion  in  fitate  vs. 
50        v.3 
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Dorsey  et  cU.y  3  6r.  4^  J.,  93,  where  it  is  said^  the  use  need 
not  be  entered  at  all.     Two  suits  for  greater  caution  might 
have  been  instituted  at  the  same  time^  one  in  the  name  of  the 
State,  for  the  use  of  Boone^  as  legatee,  and  the  other  for  the 
use  of  the  cubninistraiar  de  bonis  rum.    But  it  b  more  conve- 
nient and  less  vexatious,  to  have  one  suit  in  which  the  pleadings 
may  be  so  varied,  as  to  allow  a  recovery  in  any  aspect  in  which 
the  State  may  shew  a  right  to  recover.    And  since  the  decision 
of  the  case  of  State  vs.  Dorsey  et  a/.,  there  can  be  no  objec- 
tion successfully  made  to  this  course,  for  there  the  writ  issued 
for  the  use  of  one  corporation,  and  judgment  was  rendered  for 
the  use  of  another.    This  is  more  than  a  question  of  amend- 
ment of  the  pleadings.     The  mdtion  to  change  the  use,  was 
the  only  mode  in  which  the  rights  of  the  (uhnmistrator  de 
bonis  non  could  be  brought  before  tbe  court.     It  invdved  the 
question  of  his  right  to  sue  the  bond,  and  when  decided  for  the 
defendant,  the  case  was  gone.    Any  judgment  which  finally 
disposes  of  the  case,  and  settles  the  right  of  a  party  to  recover, 
is  the  proper  subject  of  appeal,  whether  the  decision  be  for  or 
against  the  recovery.     When  the  motion  was  overruled,  the 
case  stood  as  if  there  had  been  no  joinder  in  the  demurrer. 
The  State  was  laid  under  a  rule  joinder,  and  for  not  comply- 
ing, judgment  of  nonpross.  was  entered.     If  the  plaintiff  had 
joined  again  in  the  demurrer,  it  would  have  been,  in  the  face 
of  the  intimation  of  the  court,  against  the  ri^t  of  John  T. 
Boone  to  sue  the  bond;  so  that  the  only  remedy  was  an  appeal 
from  this  judgment  on  a  new  suit  on  the  bond,  for  the  use  of 
the  €uhninistrator  de  bonis  non.    Relying  on  the  case  in  3  C7. 
4r  /.,  75,  the  appellant  preferred  the  appeal  to  a  second  suit  on 
the  bond,  then  barred  by  limitations. 

It  is  submitted,  that  the  court  will  reverse  the  judgment  of 
nonpross.f  and  the  judgment  rejecting  the  motion  to  change 
the  use,  &c.,  as  made  by  the  appellant,  and  send  the  cause  to 
the  county  court  on  si  procedendo. 

The  record  seems  to  shew,  that  the  defendant  rejoined  and 
demurred  to  the  repUcation  at  the  same  time.  This  is  evidendy 
a  mistake  in  the  record.  The  defendant  must  have  withdrawn 
his  rejoinder  before  he  entered  the  demurrer.  I  have  no  dis- 
tinct recollection  of  the  fact,  but  such  is  my  impression. 
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By  T.  S.  Alexander  for  the  appellee. 

The  writ;  in  this  case,  was  issued  in  the  name  of  the  State 
of  Marylandy  endorsed  at  the  instance  and  for  the  use  of  John 
T.  Booney  against  the  executor  of  a  surety  for  Singleton 
Townshend  and  Maria  Booney  on  the  bond  given  by  them 
for  the  performance  of  their  duties  as  administrators,  with  the 
will  annexed,  of  Levin  Booney  deceased.  The  replication  to 
the  plea  of  general  performance  states,  that  the  testator  be- 
queathed the  residue  of  his  estate  to  his  wife,  the  said  Maria 
Booney  for  life ;  and  after  her  death,  to  George  Boone  and 
Nicholas  Booney  to  be  equally  divided  between  them,  and  to 
the  heirs  lawfully  begotten  of  their  bodies ;  and  for  want  of 
such  heirs,  to  William  Boone  and  John  Booney  and  their  heirs 
and  assigns,  as  tenants  in  common.  That  George  Boone  and 
Nichohs  Booney  died  in  the  life  time  of  Maria  Booney  without 
heirs  of  their  bodies;  and  that  William  Boone y  also,  died 
without  issue ;  whereby  the  said  residue  devolved  on  the  said 
Johny  at  whose  instance  and  for  whose  use  this  action  is  brought. 
That  the  goods  and  chattels  of  the  testator  in  the  hands  of  his 
administrators,  after  payment  of  all  debts  and  particular  lega- 
cies, amounted  to  the  sum  of  $1000;  which  was  distributable 
to  the  said  Maria  Boone ;  and  that  the  said  Maria  has  lately 
died.  And  the  breach  assigned,  is  the  non-payment  of  that 
residue  to  the  said  John.  The  defendant  demurred  to  this 
replication.  And  thereupon  the  plaintiff  moved  the  court,  "to 
strike  out  the  use  of  John  7\  Boone,  and  to  enter  this  cause 
for  the  use  of  William  H.  Tuck,  administrcUor  de  boms  non, 
with  the  will  annexed,  of  the  deceased  Levin  Boone,  ^^  and 
for  leave  to  amend  "the  replication,  by  stating  in  substance, 
that  the  original  administrators  had  sold  the  personal  estate  of 
their  testator,  "and  had  passed  an  account  of  their  administra- 
tion ;  by  which  there  remained  due  to  the  said  estate,  after 
sdlowing  certain  disbursements,  the  sum  of  $907.02; "  and  that 
the  said  original  administrators  died,  "without  completing  their 
administration,  or  proceeding  further  therein,  after  passing  said 
account,  and  leaving  unadministered  the  said  balance;  and 
leaving  debts  and  legacies  unpaid  to  the  amount  of  $1000." 

The  court  overruled  the  motion,  and  the  plaintiff  appealed 
from  said  decision. 
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Whereupon  the  defendant  prays,  the  plaintiff  niay  be  required 
to  join  in  demurrer  with  him.  The  rule  was  accordingly  laid. 
But,  '^  the  said  {daintiff  being  solemnly  called,  comes  not,  nei- 
ther is  its  writ,  aforesaid,  against  the  said  defendant  further 
prosecuted ;  but  makes  default." 

A  judgment  of  turn  suit  is  therefore  entered,  and  the  plain- 
dff  appeals  from  this  judgment. 

This  case  is  therefore  before  this  court,  on  appeals  from  two 
distinct  judgments ;  the  one  interlocutory,  overruling  the  mo- 
tion to  amend  the  writ  and  replication ;  and  the  other  final, 
entering  judgment  of  non  suit.  And  the  question  is,  whether 
in  the  rendering  of  those  judgments,  or  either  of  them,  there  is 
error,  which  may  be  corrected  on  those  appeals,  or  either  of 
them? 

On  an  appeal  from  a  judgment  of  turn  amty  the  appellant 
cannot  complain  of  error  in  the  original  record.  He  is  requir- 
ed to  show  mistake  in  entering  up  the  judgment.  2  Bing. 
326.  Evans  vs.  Stoeety  in  9  Engl.  Cam.  Law  Rep.  420. 
And  in  Kempland  vs.  Macauley^  4  T.  R.  436,  where  a  writ 
of  error  was  brought  on  a  judgment  of  non-suit y  BuUety  justice, 
remarked,  <^  here  it  is  apparent,  that  there  can  be  no  error,  of 
which  the  plaintiff  can  avail  himself:  for  if  the  record  were 
manifestly  erroneous,  the  plaintiff,  who  has  made  default  by 
suffering  a  non  suity  can  never  have  a  judgment  afterwards  in 
his  favor."  In  this  State,  since  the  act  of  1825,  cAegf.  117, 
error  in  the  judgment  is  to  be  shewn,  only  where  it  has  been 
entered  after  demurrer,  or  motion  in  arrest  of  judgment.  5  G. 
4*  J-y  102,  Sasscer  vs.  Walker.  No  point  or  question  relat- 
ing to,  or  involved  in  the  final  judgment  of  non  suity  is  pre- 
sented by  the  record,  shewing  the  default  of  the  plaintiff.  Hence 
it  may  be  affiurmed  with  confidence,  that  in  this  State  no  i4q)eal 
will  lie  from  a  judgment  of  non  suit. 

2.  If  ail  appeal  will  lie  from  a  judgment  of  non  suity  it  is 
clear,  upon  the  preceding  authorities,  that  the  ajqpellant  must 
diew  error  in  the  proceedings  anterior  to  the  judgment^  and 
on  which  the  judgment  was  founded.  He  must  show  there 
was  no  legal  default  on  the  part  of  the  plaintiff.  For  the 
exbtence  of  default  is  the  only  point  concluded  by  the  judg- 
ment. 


Digitized  by 


Google 


OF  MARYLAND.  397 


State,  use  of  Boone,  vs.  Bryan,  Ex.  of  Bureh. — 1845. 


Now  in  this  case^  the  record  states^  that  being  solemnly  call- 
ed, the  plaintiff  came  not ;  but  made  default.  And  therefore 
it  was  considered,  that  it  take  nothing  by  its  writ.  The  record 
is  conclusive,  that  the  plaintiff  was  called,  and  did  make  de- 
fault; and  the  judgment  was  entered,  because  of  the  failure  of 
the 'plaintiff  to  answer  when  solemnly  called.  In  this,  as  in 
every  other  stage  of  the  cause  before  verdict,  the  plaintiff  has 
the  option  of  abandoning  his  suit.  The  plaintiff  determined 
his  option,  by  standing  mute  when  regularly  required  to  speak. 
The  judgment,  then,  was  the  legal  effect  of  his  own  volun- 
tary act. 

The  argument  filed  on  the  part  of  the  appellant,  attempts  to 
connect  the  judgment  of  non  suity  with  the  anterior  proceed- 
ings.    And  because  he  could  not  answer  the  law  of  the  demur- 
rer, and  the  court  would  not  permit  an  amendment  of  the  plead- 
ings, it  is  supposed,  the  plaintiff  had  no  other  alternative  but  to 
non  suit  his  action.     This  is  not  so;  he  might  have  joined  in 
demurrer.     If  the  judgment  had  been  against  him,  and  if  the 
refusal  of  the  court  below  to  permit  an  amendment,  may  be 
reviewed  in  this  court,  then,  by  an  appeal  ftom  the  judgment 
on  demurrer,  he  might  have  corrected  all  errors,  not  only  in  the 
judgment  itself,  but  in  the  refusal  of  the  court  to  permit  the 
proposed  amendment;  and  likewise,  in  all  other  anterior  pro- 
ceedings.    This  ought  to  have  been  his  course,  if  he  intended 
to  question  the  proceedings  of  the  court  below.    I  have  already 
said,  that  he  had  the  option  of  submitting  to  a  non  suit.    IS  he 
bad  permitted  a  judgment  to  be  entered  against  him  on  demur- 
rer, he  must,  as  an  equivalent  for  his  chance  of  reversing  that 
judgment,  have  given  to  the  defendant  an  equal  chance  of  con- 
cluding further  litigation  by  affirming  the  judgment.     By  sub- 
mitting to  a  non  suit^  he  retained  his  right  to  commence  a  new 
action.     Thus  it  appears,  that  the  non  suit  was  the  conse- 
quence of  a  proceeding  on  the  part  of  the  plaintiff,  advisedly 
adopted: — adopted  with  the  view  of  avoiding  the  evil  of  an  un- 
favorable judgment  against  him  on  this  record.     He  withdrew 
his  cause  from  the  court  below,  voluntarily,  for  the  purpose,  it 
may  be,  of  renewing  the  litigation  in  another  form.     Is  he  at 
liberty  to  retract  his  election  ?    Or  c€ui  he  impose  on  this  appel- 
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late  jurisdiction^  the  duty  of  determining  questions^  on  which 
no  judgment  was  pronounced  by  the  court  below? 

Let  us  again  assume  the  judgment  was  entered^  because  of 
the  failure  of  the  plaintiff  to  join  in  demurrer^  in  compliance 
with  the  rule  laid  for  that  purpose.  His  default,  in  fact,  will  be 
established  by  the  record.  And  the  only  subject  for  enquiry, 
will  be,  whether  the  rule  was  regularly  laid  ?  It  was  a  r^ular 
sequence  from  the  demuner;  unless  the  progress  of  the  action 
was  intercepted,  by  the  entry  of  the  appeal  from  the  judgment, 
overruling  the  plaintiff's  motion  to  amend.  To  that  appeal, 
as  a  supersedeas,  there  are  two  conclusive  objections  :  FSrsi, 
the  judgment  was  interlocutory;  and  from  an  interlocutory 
judgment  no  appeal  will  lie.  The  appeal  was,  therefore,  to 
say  the  least  of  it,  premature.  Secondy  no  bond  was  given  to 
prosecute  that  appeal;  and  a  bond  is  necessary  to  stay  execu- 
tion, even  of  a  final  judgment.  Either  of  those  reasons  would 
be  sufficient  to  show,  that  the  cause  was  to  progress  after  the 
appeal,  in  the  same  manner,  precisely,  as  if  no  appeal  had 
been  entered. 

Again,  let  us  associate  the  judgment  of  non  auUy  with  the 
refusal  of  the  court  to  permit  an  amendment  of  the  {headings. 
Was  there  error  in  such  refusal,  which  this  court  may  correct? 

I  insist: — 1st.  That  an  appeal  will  not  lie,  in  any  case,  from 
the  refusal  of  the  court  below  to  allow  an  amendment.  2d. 
That  in  this  particular  case,  the  court  acted  rightly,  in  over- 
ruling the  motion  made  for  amendment. 

1.  The  motion  for  amendment  is  addressed  to  the  discretion 
of  the  court  of  original  jurisdiction;  and  it  is  a  general  rule,  that 
the  discretion  of  the  inferior  court  is  not  to  be  controlled  on 
appeal.  An  appeal  will  not  lie,  from  an  order  granting  or  re- 
fusing a  new  trial.  5  H,Sf  &.,  174,  Anderson  vs.  the  State. 
2H.ir  Cfy  79,  WaU  vs.  WaU.  Nor  from  the  refusal  of  the 
court  to  strike  out  a  judgment  by  default.  6  H.  ^  /.,  161, 
Hawkins  vs.  Jackson.  Or  grant  a  continuance.  6  Cranchy 
206,  Marine  Ins.  Co.  vs.  Hodgson.  Nor  the  allowance  ot 
disallowance  of  an  amendment.  11  Wheat.,  280,  ChirtMc  vs. 
Reinecker.  Other  cases,  illustrative  of  the  general  rule,  may 
be  found  collected  in  2  United  States  Digest,  160.  It  is  con- 
ceded by  the  argument  filed  on  the  otlier  side,  that  the  refusal  of 
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the  court  to  allow  an  amendment^  is  not,  ordinarily,  a  subject 
of  appeal.  But  this  case  is  supposed  to  be  taken  out  of  the 
operation  of  the  general  rule,  by  the  circumstance,  that  the 
motion  was  acccnnpanied  by  a  replication^  which  showed 
another  title  in  some  other  person,  to  commence  imother  action 
on  the  same  bond.  The  peculiar  fitness  of  this  argument,  as 
the  basis  of  an  exception  to  the  general  rule,  is  not  perceived. 
No  injury  was  done  to  this  other  person  by  rejecting  his  appli- 
cation; since,  by  his  own  showing,  he  may  put  the  bond  in  suit 
for  his  own  benefit.  In  every  instance^  the  amendment  is  to 
be  allowed  for  advancement  of  justice.  In  every  case,  the  court 
may  require  to  be  informed,  of  the  particulars  of  the  amend- 
ment, and  of  the  probability  of  sustaining  the  amended  case 
by  evidence.  And  where  such  statement  is  not  called  foi,  it 
ought  to  be  assumed,  that  the  motion  to  amend  involves  a 
grave  question  of  law.  There  is  not,  therefore,  such  peculia- 
rity in  the  present  case,  as  is  suggested.  In  Anderson  vs.  The 
SUxtey  the  motion  for  a  new  trial  was  founded  on  a  supposed 
misdirection  of  the  court  to  the  jury.  But  the  appeal  was  dis- 
missed. A  yet  stronger  case  was  brou^t  up,  some  years  ago, 
from  Charles  county.  The  defendant,  I  believe,  excepted  to 
an  opinion,  expressed  by  the  court  during  the  trial.  The  ver- 
dict being  against  him,  he  moved  for  a  new  trial,  on  some 
ground  connected  with  the  conduct  of  the  jury.  The  court 
refused  to  entertain  the  motion,  unless  he  would  abandon  his 
exception.  He  appealed.  His  counsel  here,  admitting,  that 
an  appeal  would  not  ordinarily  lie,  from  the  refusal  of  the 
court  below  to  grant  a  new  trial,  insisted,  that  the  court  was 
bound  to  receive  and  consider  his  motion;  tliat  the  Ckmstihh 
tien  secured  to  him  the  benefit  of  a  fair  trial  by  an  impartial 
jury;  and  that  if  he  considered  himself  aggrieved  by  the  igno- 
rance or  partiality  of  the  jury,  it  was  the  bounden  duty  of  the 
court  to  Usten  to  a  temperate  statement  of  his  grievance.  The 
error  assigned  in  this  case,  was  not  in  the  exercise  of  discretion 
by  the  court  below,  but  in  its  refusal  to  excercise  its  discretion. 
And,  I  presume  no  one  would  hesitate  to  say,  that  the  conduct, 
or  rather,  misconduct  of  the  court,  was  flagrant  and  inexcusa- 
ble.    Yet  this  court  held,  it  was  incompetent  to  administer 
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relief.  The  whole  jurisdiction  over  the  subject^  was  confided 
to  the  county  court,  and  with  the  exercise^  or  refusal  to  exer- 
cise its  discretion^  this  court  could  not  interfere.  Now  the  case 
to  which  I  refer,  is  infinitely  stronger  than  the  case  before  the 
court.  In  the  former  case  it  is  clear,  that  a  constitutional  right 
of  the  suitor  was  violated;  a  constitutional  duty  of  the  court 
was  disregarded.  In  the  present  case,  there  is  nothing  to  show 
that  the  court  below  did  not  exercise  a  sound  judicial  discre- 
tion, in  refusing  the  proposed  amendment. 

2.  Let  us  assume,  that  the  refusal  of  the  court  to  sufier  the 
amendment,  is  a  proper  subject  for  revision,  and  that  the 
rec<Nrd  discloses  all  the  facts  and  circumstances,  by  which  the 
correctness  of  the  decision  of  the  court  below,  is  to  be  tested. 
Is  there  error  in  that  decision  upon  the  record  ? 

In  this  country  amendments  are  liberally  allowed,  mare  so 
than  in  England.  But  there  must  be  some  limits,  beyond 
which,  an  amendment  cannot  be  extended.  In  an  acticm 
brought  by  A  against  By  there  cannot  be  an  amendment,  which 
woidd  warrant  a  judgment  in  favor  of  C  against  Z>.  And 
in  an  action  of  ejectment,  it  would  be  against  princifde  to 
admit  the  lessor  of  the  plaintiff  to  recover  damages  for  an 
assumpsit.  The  act  of  1809,  chap.  163,  to  which  our  prac- 
tice is  to  be  traced,  allows  such  amendments,  as  may  bring 
the  merits  of  the  question  between  the  parties  fairly  to  trial. 
The  parties  are  not  to  be  changed;  nor  can  the  question  be 
changed.  Such  modifications  of  the  pleadings,  and  other 
proceedings  are  to  be  allowed,  as  will  fairly  present  the  origi- 
nal question,  as  between  the  original  parties.  The  original 
writ  cannot  be  amended.  It  is  not  a  part  of  the  jdeadings, 
nor  of  those  other  proceedings,  which  may  be  amended  under 
the  pipvisions  of  the  above  act.  To  alter  the  writ  would  be 
to  alter  the  question  between  the  parties,  7  H.Sf  J.  257,  Stod- 
dert  vs.  Newman;  and  therefore,  where  the  party  originally 
founded  his  cause  of  action  on  a  testamentary  bond,  he  was 
not  permitted  to  amend,  by  relying  on  a  guardian's  bond.  4 
Gill  ^  Johns. y  385,  State  vs.  Green. 

Assuming  then,  that  the  person  at  whose  instance,  and  for 
whose  use  the  action  is  brought,  is  the  party  plaintiff;  and  that 
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the  replication  discloses  the  question  to  be  tried^  it  would  be 
against  principle^  and  the  provisions  of  the  act  of  1809^  to  admit 
the  substitution  of  another  cestui  que  use,  claiming  under  ano- 
ther title.  To  avoid  this  conclusion^  it  is  argued,  that  the  State 
is  the  party  plaintiff,  and  that  the  writ  discloses  the  question 
at  issue  between  the  parties.  If  this  was  so,  then  one  recov- 
ery on  the  testamentary  bond  would  bar  any  other  action  on 
fhe  same  bond;  which  is  against  experience.  Again,  we  are 
told  that  there  is  a  comjdete  analogy  between  the  case  of  an 
action  on  a  private  bond,  brought  in  the  name  of  the  obligee, 
for  the  use  of  another,  and  of  an  action  on  a  testamentary 
bond,  brought  in  the  name  of  the  State,  for  the  use  of  a  lega- 
tee, or  other  party  interested  in  the  administration;  and  that  as 
the  use  entered  in  the  one  case  may  be  altered  or  amended, 
pending  suit,  without  prejudice  to  the  plaintiff's  right  of  recov- 
ery, a  like  alteration  may  be  made  in  the  other  case.  These 
positions  derive  color  from  {UctOy  which  are  to  be  found  in  the 
opinion  of  the  late  chief  judge,  in  3  QUI  (f  Johns.  75,  SMe 
vs,  Dorsey.  It  is  the  exclusive  province  of  this  court  to  deter- 
mine, how  far  it  is  bound  by  opinions  expressed  by  the  judge, 
charged  to  deliver  its  judgment,  where  such  opinions  are  not 
n»terial  to  the  judgment,  or  are  used  for  illustration  and 
argument  merely.  We  have  high  authority  for  affirming,  that 
'^  an  opinion  given  in  court,  if  not  necessary  to  the  judgment 
given  of  record,  but  that  it  might  have  been  as  well  given  if 
no  such,  or  a  contrary  opinion  had  been  broached,  is  no  judiciid 
opinion."  If  I  can  show  then  that  the  dicta  relied ^n,w«e 
not  called  for  by  the  circumstances  of  the  case,  wd  were 
unnecessary  to  the  determination  of  the  points  which  vt^xe 
really  before  the  court,  I  may,  without  the  imputation  of  inten- 
tional disrespect  to  this  court,  venture  to  state  the  iproipd  on 
which  I  would  question  the  authority  of  those  dieta.  Vkky 
Ram  an  Legal  Judgment,  36.  What  then  was  the  question 
in  the  case  of  the  State  vs.  Darsey9  An  action  had  be^i 
brought  on  a  collector's  bond  in  the  name  of  the  State,  at  the 
instance  and  for  the  use  of  the  levy  court  of  Baltimore  county, 
at  that  time  the  fiscal  representative  of  the  county;  and  the 
members  of  which  were  appointed  by  the  executive.  Pending 
51  V.3 
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the  suit,  an  act  was  passed  changing  the  name  of  the  lery 
court,  into  that  of  commissioners  of  Baltimore  county;  and 
transferring  the  power  of  appointing  commissioners  fr<Hn  the 
executive  to  the  people.  The  question  was,  whether  the  suit 
could  be  continued  by  the  commisdoners?  And  the  aflBrmar 
tive  of  this  question  was  to  be  sustained,  by  showing,  that  the 
commissioners  were,  in  law,  identical  with  the  levy  courl— 
succeeding  to  the  same  functions,  rights,  and  liabilities;  and 
enforcing  the  same  legal  title,  for  the  benefit  of  the  same  con- 
stituency. They  were  the  successors  of  the  levy  court,  in 
being  at  the  time  the  action  was  brou^t;  bearing  to  the  levy 
court  a  relation  as  intimate,  at  the  least,  as  the  heir  to  his  an- 
cestor, or  the  executor  to  his  testator  Here  was  the  aigument 
conclusive  on  the  subject.  All  therefore,  that  ensues,  in  rela- 
tion to  the  analogy  between  an  action  brou^t  on  a  private 
bond,  in  the  name  of  the  obligee  for  the  use  of  another,  and  an 
action  brought  on  a  testamentary  bond  for  the  use  of  one  inter- 
ested in  the  administration;  and  to  the  necessity  for  and  the 
e/Tect  of  an  entry  of  the  use,  are  mete  prokUa,  not  concluding 
to  the  judgment,  or  material  to  its  correctness. 

I  shall  now  proceed  to  show,  that  whilst  there  may  be  points 
of  agreement  between  the  two  cases,  there  are  also  pmnls  of  differ- 
ence; and  that  the  learned  judge  in  his  opinion  quoted  by  the 
other  side,  has  not  expressed  himself  with  his  accustomed  cau- 
tion and  accuracy.  In  the  first  {dace,  the  learned  judge  is  in 
error,  in  supposing  there  is  similarity  in  the  nature  of  the  inter- 
est to  the  ce^ui  que  uses  in  the  two  cases.  An  assignment  of 
a  private  bond,  conveys  no  legal  interest  to  the  assignee.  H 
operates,  simply  as  a  power  irrevocable,  to  the  assignee  to 
receive  the  money;  and  to  sue  in  the  name  of  the  obligee  fot 
its  recovery.  There  is  no  law  requiring  the  use  to  be  entered 
oa  the  docket  or  record;  and  the  entry  is  only  made  as  notice 
to  all  paitiesof  the  beneficial  interest  of  the  assignee.  It  is^  by 
motion,  addressed  to  the  equity  of  the  court,  that  the  rights  of 
the  assignee  are  enforced.  On  the  other  hand,  the  act  of 
1798,  chap.  101,  confers  on  the  party,  aggrieved  by  the 
conduct  of  the  executor,  a  legal  right  to  put  his  bond  in  smt. 
And  the  act  of  1794,  chap.  54,^  sec.  10,  directs  the  clerk, 
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before  issuing  the  writ  (in  any  suit  on  a  testamentary  bond,) 
to  endorse  thereon  the  name  of  the  party,  at  whose  instance, 
and  for  whose  use  the  suit  is  instituted.  The  endonieraent  of 
the  use  is  thus  made  a  part  of  the  writ.  A  writ  issued  by  the 
clwk,  without  the  endorsement,  would  be  merely  void,  or  at 
the  least  voidable,  as  irregularly  issued.  It  is  incorrect  there- 
fore to  say,  that  ^^there  is  no  necessity  for  the  purposes  of  the 
wait  to  enter  the  use. "     The  duty  is  imperative. 

Again,  the  learned  judge  is  in  error,  in  running  parallels 
between  the  fcMraa  and  effect  of  the  proceeding  in  the  two  cases. 
And  first,  as  to  form.  In  the  case  of  a  private  bond  assigned, 
the  writ  issues  in  the  name  of  the  obligee;  the  declaration 
countB  on  his  title,  and  the  pleas  attempt  to  bar  his  title.  The 
alignment  is  not  noticed  in  any  part  of  the  record.  Payment 
to  the  assignee  must  be  jdeaded  as  a  payment  to  the  obligee. 
A  release  by  the  assignee,  could  not  be  pleaded  at  all.  In  the 
case  of  a  testamentaiy  bond,  the  declaration  or  replication 
must  show  tide  in  the  person,  at  whose  instance  and  for  whose 
use  the  action  is  brought;  and  every  plea  or  rejoinder  affects  to 
bar  that  tide.  In  every  stage  of  the  {heading,  the  tide  of  the 
eesim  que  usCy  (improperly  so  called,)  is  affirmed  or  denied. 
The  tide  of  the  State,  is  recc^nised  as  technical  only.  Then, 
again,  as  to  the  effect.  To  an  action  on  a  private  bond  by  the 
obligee,  for  the  use  of  ^,  the  defendant  may  plead  a  recovery 
in  an  action,  formerly  brought  by  the  obligee,  simply,  or  for 
the  use  of  fi.  A  recovery,  in  one  action,  concludes  the  ques- 
tion of  title,  and  extinguishes  the  right  of  action  in  the  bond. 
But  a  recovery  on  a  testamentary  bond,  in  the  name  of  the 
Stale,  at  the  instance  and  for  the  use  of  Ay  cannot  be  pleaded 
in  bar  of  a  second  action  on  the  same  bond,  in  the  name  of 
the  State,  at  the  instance  and  for  the  use  of  B.  Nay,  a  re- 
eoveiy  by  Ay  counting  on  his  tide  as  a  creditor,  would  not  bar 
a  second  action  on  the  same  bond,  in  which  he  would  count 
on  his  tide  as  l^atee.  A  recovery  on  a  testamentary  bond, 
concludes  only  the  person  at  whose  instance,  and  for  whose 
use,  the  action  was  brought,  and  in  respect  only  of  the  tide  in 
question,  by  the  pleadings  in  that  action.  With  this  brief  ex- 
planation of  the  grounds  of  objection  to  the  dictay  expressed  by 
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the  learned  judge,  in  3  Gillie  John,,  I  conclude^  that  in  an 
action  on  a  testamentary  bond,  the  endorsement  is  an  essential 
part  of  the  writ;  that  the  person,  at  whose  instance,  and  for 
whose  use  the  action  is  brought,  is  the  party  plaintiff;  that  the 
tide  of  that  person,  as  disclosed  by  the  pleadings,  is  the  ques- 
tion at  issue  between  the  parties;  and,  consequently,  that  the 
act  of  1809,  neither  authorises  nor  allows  a  substitution  of  ob« 
name  for  another  in  the  endorsement  of  the  writ,  nor  an  amend- 
ment of  the  pleadings,  for  the  purpose  of  raising  a  new  ques- 
tion on  a  tide,  in  which  the  person,  at  whose  instance,  and  for 
whose  use  the  writ  was  issued,  has  no  interest. 

I  have  thus  attempted  to  show,  that  the  court  had  no  autho- 
rity to  allow  the  amendment  asked  for.  I  will  next  endeavor 
to  prove,  that  the  authority,  if  it  existed,  ought  not  to  have 
been  exercised.  Every  suit  brought,  should  have  a  definite 
object.  The  plaintiff  should  state  his  cause  of  action  with 
such  certainty,  as  to  enable  the  defendant  to  decide,  whether 
he  would  admit  or  contest  it.  It  would  be  wrong  to  permit 
the  plaintiff  to  bring  his  neighbor  to  answer  one  charge,  which 
is  groundless,  and  then  recover  against  him  for  a  cause,  which 
perhaps,  he  would  not  have  denied.  Whatever  may  be  our 
practice  in  this  respect,  there  must,  in  princijde,  be  some  limit 
to  this  right  of  amendment.  If  it  can  be  shown,  that  the  ac^n 
was  really  brought  to  recover  a  bond  for  $500,  given  in  1840, 
would  it  be  right  to  permit  the  plaintiff  to  recover  on  a  bond 
for  $1000,  given  in  1842?  After  the  defendant  has  success- 
fully defended  himself  against  Boone,  at  whose  instance,  and 
for  whose  use  the  suit  was  brought,  would  it  be  right  to  subject 
him  to  further  litigation  in  this  same  suit,  at  the  inst^iatioii  of 
Tkic/Cy  who  claims  a  distinct  right  in  a  different  character? 
Boone,  as  residuary  legatee,  claims  the  clear  balance  remain- 
ing, after  a  complete  administration.  Tuck,  as  administrator, 
claims  the  jMroceeds  of  the  estate,  as  in  the  hands  of  the  original 
administrators,  unadministered.  It  is  not  even  shown,  that 
Boone  has  any  beneficial  interest  in  the  result  of  7\ick^s 
acticm.  On  the  contrary  it  is  averred,  that  the  debts  and  par- 
ticular l^acies  outstanding,  will  absorb  the  entire  e^ate.  A 
suit  brought  by  Boone,  in  his  own  right,  and  for  his  own 
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benefit^  is,  therefore,  to  be  continued  by  Tucky  for  the  benefit 
of  other  persons.  Is  there  equity  in  this  demand,  in  respect 
either  of  Boone  or  the  defendant?  Will  the  court  say,  that  our 
ri^t  to  recover  the  costs  incurred  by  us,  in  resisting  Boone^s 
claim,  shall  abide  the  event  of  the  new  litigation  in  which  we 
are  to  be  engaged  with  T\tck9  Or,  in  the  event  of  our  ulti- 
mate recovery,  will  the  court  restrain  us  from  levying  our  entire 
costs  from  .Boofi^? 

If  this  court  is  to  revise  the  discretion  of  the  county  court,  it 
will  notice  every  circumstance  which  may  have  influenced  the 
judgment  of  the  court  below.  It  will  notice  that  iWr.  Tiicky 
the  present  adnUnistrcUor  de  bonis  non,  was  the  attorney  who 
sued  out  the  original  writ,  for  the  benefit  of  Boone.  We  have 
the  guarantee  of  his  established  character,  that  the  writ  was 
advisedly  issued,  and  after  evidence,  satisfactory  to  him,  that 
the  estate  had  been  duly  administered.  Is  it  possible  that  he, 
being  the  administraior  de  bonis  non  at  the  time,  would  have 
yielded  the  right  to  Boone y  without  due  examination?  If  the 
force  of  this  inquiry  is  sought  to  be  evaded  by  the  suggestion, 
that  his  letters  were  granted  after  the  commencement  of  this 
suit,  I  rei^y,  that  tlie  title  which  is  to  continue  this  action,  must 
have  existed  at  the  time  the  action  was  commenced.  My  own 
suqpidon  is,  that  the  letters  were  granted  after  commencement 
of  this  suit,  and  after  the  court  had  decided,  that  the  residue 
vested  in  interest  and  possession  of  the  residuary  legatee  for 
life;  and  that  the  remedy  of  the  legatee  in  remainder,  was  to 
be  asserted  by  action  against  her  representative.  An  adminis- 
tration de  bonis  non  was  then  resorted  to,  in  the  hope  that  the 
defendant  might  be  unable  to  prove  a  technical  administration, 
which  woutd  exclude  the  technical  title  of  the  present  admin- 
istrat^MT.  There  is  no  affidavit  of  merits.  There  is  no  pretext 
of  merits  set  out  in  the  record.  Having  defeated  one  title, 
another  rises  up,  as  it  were  out  of  the  ruins  of  the  first.  If  we 
defeat  this  other,  what  security  have  we  that  a  third  claimant 
will  not  present  himself  in  the  person  of  a  creditor?  and  a 
fourth  in  the  person  of  a  particular  legatee?  Interest  reipvh- 
Uc(B  ut  sit  finis  litium.  Let  this  false  clamor  cease.  Give  us 
the  costs  g{  the  defence  we  have  already  made.     If  any  other 


Digitized  by 


Google 


406  CASES  IN  THE  COURT  OP  APPEALS 

Weill  et  al.,  «t.  Bitcoe.— 1845. 

should  feel  disposed  to  renew  the  contest^  we  shall  then  be  Che 
better  prepared  to  meet  him. 
By  the  Court — 

appeal  dismissed. 


John  Wells,  Wiluam  Miller,  and  Levin  P.  Clarke, 
va.  James  Biscoe,  claimant  of  property  attached  as 
OF  Samuel  B.  Hickox. — December  1845. 

A  non-resident  had  goods  in  the  State,  which  he  assigned,  h<mAfidi%  in  pay- 
ment of  a  precedent  debt,  to  a  resident;  and  the  warehouseman,  with 
whom  the  goods  were  deposited,  accepted  the  order  of  the  assignor  to  de- 
li?er  them  to  the  assignee.  A  few  days  after  this,  they  were  attached,  as 
the  prc^rty  of  the  am^tndani  assignor.  The  assignee  appeared  in  the 
cause  and  claimed  them  ;  Hbld,  it  was  not  necessary  that  the  assignment 
should  hare  been  recorded,  under  the  act  of  1834,  chap.  79,  sec.  3,  to  per- 
fect the  transfer. 

Appeal  from  Baitimore  county  court. 

On  the  11th  October  1841,  the  appellants  sued  out  an  attach* 
ment  against  the  goods  of  jS.  B.  Hickox,  which  was  laid  upon 
a  lot  of  pig  iron,  valued  at  $540,  and  for  which,  EUicett  ^ 
Brothers y  gave  a  receipt  to  the  sheriff,  as  left  by  him  on  storage 
with  them. 

At  the  return  of  the  writ,  James  B.  Biscoe  aiq)eared,  and 
claimed  the  iron  as  his  own  property;  interposed  such  claim 
against  the  condemnation  thereof,  and  ruled  the  jdaintiffi  to 
reply  to  his  claim. 

At  a  subsequent  term,  the  plaintiff  moved  the  county  court 
to  enter  a  judgment  of  condemnation,  as  for  want  of  a  plea  to 
the  attachment,  which  that  court  refused;  and  then  the  plain- 
tiffs replied,  that  the  iron  was  not  the  property  of  the  claimant; 
on  which  issue  was  joined. 

The  case  was  then  submitted  on  the  following  statement: — 

It  is  admitted,  in  this  case,  that  the  iron  in  controversy  was 
the  property  of  Samuel  B.  Hickoxy  the  defendant  in  the 
original  suit,  and  was  placed  by  him  on  storage  with  Messrs. 
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EUicUty  in  whose  hand  the  attachment  was  laid.  That  on 
the  7th  October  1841^  before  the  issuing  of  this  attachment^ 
Hickox  assigned  the  said  iron  to  BiscoSy  the  claimant  bona 
fidty  in  payment  of  his  note  for  ^00^  at  sixty  days>  dated  the 
8th  August  1840,  then  due,  and  held  by  Biscoe;  that  he  gave 
the  order  on  the  Messrs.  EUicotty  which  is  shewn  in  evidence^ 
(marked  A^)  and  that  they  accepted  the  said  order  some  eight  or 
ten  days  before  the  issuing  of  the  attachment^  and  afterwards  held 
the  iron  on  account  of  Biscoe.  That  Hickox  was^  at  the  time 
at  said  transfer,  and  of  the  issuing  of  this  attachment,  a  non- 
resident. That  said  order  was  not  recorded,  nor  was  any 
record  made  of  said  transfer^  before  the  issuing  of  this  attach- 
ment. It  is  admitted,  that  the  debt  upon  which  this  attach- 
ment was  issued,  was  due  to  the  plaintiffs.  If  the  court  should 
be  of  opinion,  that  the  above  transfer  is  valid,  the  court  to 
enter  judgment  for  the  claimant,  otherwise  for  the  plaintifis. 

Exhibit  A.  ^^  BaUimore,  October  7,  1841.  Messrs.  El- 
Ucott  Sf  Brothersy  gentlemen,  please  to  deliver  to  Mr.  James 
BiscoOy  the  high  pig  metal  in  your  store,  or  any  part  thereof, 
that  he  may  call  for,  and  I  will  pay  freight  and  charges,  and 
oblige  yours,  &c.,  Samuel  B.  Hickox. — 26^  tons." 

Endorsed. — ^''Received  to  be  recorded,  the  17th  day  of  De- 
cember 1841,  at  two  o'clock,  P.  M.;  same  day  recorded  in 
liber  TE,  No.  64,  folio  320,  one  of  the  records  of  Baltimore 
county,  and  examined  per  Thomixs  Kelly  clerk." 

The  county  court  was  of  opinion,  that  the  assignment 
mentioned  and  referred  to  in  the  aforegoing  statement  of  facts, 
is  a  valid  and  bona  fide  assignment;  and  that  the  goods  and 
chattels,  so  as  aforesaid  attached,  as  of  the  goods  and  chattels 
of  the  said  Samuel  B.  Hickox y  are  not  the  goods  and  chattels 
of  the  said  Samuel  B.  Hickoxy  as  the  said  James  BiscoOy 
claiming  as  aforesaid,  hath,  by  his  claim  and  plea  aforesaid 
alleged.  Judgment  for  the  claimant,  from  which  the  [daintiffs 
appealed  to  this  court. 

The  cause  was  aigued  before  Dorsey,  Chambers,  Ma- 
GRUDER,  and  Martin,  J. 
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By  DuLANY  for  the  appellant : — 

Who  relied  upon  the  third  section  of  the  act  of  eighteen 
'  hundred  and  thirty-four,  sectipn  seventy-nine,  which  declared, 
that  where  any  attachment  shall  be  laid  upon  the  chattels,  &^.,of 
a  non-resident  defendant,  no  transfer  assignment  of  such  chattels, 
&c.,  ^all  have  any  effect  against  such  attachment,  unless  the 
same  shall  have  been  recorded  In  the  office  of  the  clerk  of  the 
county  in  which  such  attachment  shall  have  issued,  before  the 
time  of  such  issuing.  This  attachment  cannot  be  defeated 
without  giving  effect  to  the  unrecorded  assignment,  which  the 
court  will  not  do. 

By  David  Stewart  for  the  appellee  : — 

The  iron  was  passed  in  payment  of  a  previous  claim.  It 
was  a  payment.  The  EUicotts  were  mere  custodiaries.  The 
order  tranrferred  the  poeseasion,  and  was  accepted.  It  was  not 
an  asfflgnment  of  the  title;  it  was  symbolical  delivery,  perfected 
by  acceptance,  equivalent  to  actual  delivery.  24  Pidfc.,  42, 
1  Tumi. J  459.    14  East.^  308.    6  John.  i2.,  335. 

The  construction  of  the  act  contended  for,  would  prevent 
sales  of  merchandize,  where  the  vendor  was  a  non-resident. 
It  was  never  intended  to  apply  to  such  tnuisacti<ms,  nor  to 
assignments  consummated  by  delivery.  It  was  not  intended 
by  the  act  to  do  more  than  require  recording,  where  the  right  of 
the  assignee  rested  in  action,  as  distinguished  from  poaoeaaiop, 
either  in  himself  or  his  agent. 

By  the  Court —  judgment  affirmed. 


George  Fitzhugh  and  others,  vs.  W.  McPherson^  A. 
D.  B.  N.  OF  Lewis  Neth. — December  1846. 

In  1791,  G  conveyed  an  estate  to  ^,  in  trust,  and  by  way  of  mortgage,  to 
secure  D  a  sum  of,  &c.,  then  due  and  owing  from  G  to  £>.  After  this,  W 
conveyed  the  same  estate  to  the  three  children  of  G,  wko,  in  1805,  coo- 
veyed  it  to  12,  extcxUrix  qfD,  to  secure  the  original  debt,  and  a  further  8um» 
with  interest.  These  debts  were  assigned  by  i2  to  JB,  in  1806,  and  by  him 
to  .Y,  in  1812.    In  1822,  G,  and  two  of  his  children,  executed  a  bond  to 
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•Y,  for  the  sum  of,  &o.  the  mortgage  debt.  This  sum  was  composed  of 
the  two  principal  debts,  with  interest  added  from  their  dates,  after  allowing 
various  credits  for  interest,  to  the  time  of  the  assignment  to  JB,  in  1806, 
and  then  with  interest  on  the  aggregate  as  principal,  allowing  intermediate 
credits  less  than  the  intei^t,  to  the  date  of  the  second  assignment  to  .AT, 

•  in  1812;  at  which  time^  the  interest  was  again  added  to  the  principal,  and 
interest  upon  that  aggregate  to  1823,  when  the  bond  to  A*,  was  given  for 
the  whole  sum.  The  bill  charged  a  concurrence  of  the  three  children  of 
G,  in  the  bond  of  1812,  and  as  to  the  one  who  did  not  sign  it,  there  was  a 
decree,  pro  eot^ftsao.  Held  :  that  as  in  1806,  interest  had  accrued  on  the 
mortgage  debt,  there  was  no  objection  to  converting  it  into  principal  at  the 
time  of  the  assigment  to  B ;  and  as  interest  had  accrued  to  him,  there  was 
no  objection  in  converting  it,  also,  into  principal,  at  the  time  of  the  assign- 
ment to  A*,  and  that,  therefore,  the  bond  taken  in  1822,  was  not  usurious, 
and  was  evidence  of  the  debt  due  under  the  mortgage,  which  would  not  be 
it^uced  by  excluding  the  interest,  or  the  interest  added  to  the  principal. 

Where  interest  has  once  accrued,  it  becomes  a  debt,  and  there  is  no  longer 
any  objection  to  an  agreement  inter  parteSf  that  it  shall  be  considered  prin- 
ciipal,  and  carry  interest. 

Defensive  averments  in  an  answer,  not  responsive  to  a  bill,  unsupported  by 
proof,-  are  disregarded  at  the  hearing. 

Upon  a  decree  pro  coiyfessot  it  is  an  established  principle,  that  the  allegations 
of  the  bill  are  to  be  received  as  true,  as  to  those  parties  against  whom  the 
decree  passed. 

Where  a  bill  charged,  that  a  complainant  was  entitled  to  the  mortgage  debt, 
with  interest  thereon,  this  averment  authorises  the  recovery  of  the  debt, 
with  either  simple  or  compound  interest,  t»  appears  to  be  just  upon  all  the 
circumstances  of  the  case. 

Appbal  from  the  Court  of  Cbanccnry. 

This  cause  was  before  this  court  at  June  term  1837^  and  is 
reported  'm9  G.  ^  /.,  51. 

The  statement  of  the  appellee's coutlsel,  {T,  8,  Alexander ^ 
Esq.^  is  adopted  by  the  reporter^  as  fully  stating  the  conditioil 
of  the  cause. 

On  the  10th  October  1791,  George  Fitzhugh,  the  eldety  con- 
veyed unto  Walter  Dvkmy,  certain  real  and  personal  estates^ 
in  trust,  and  by  way  of  mortgage^  amotigst  other  thitigs,  to  se- 
cure to  Daniel  Dulany  the  sum  of  £23Qy  then  due  and  owing 
from  FUzhugh  to  Daniel  Dulany. 

Some  time  after,  Walter  Dulany  conveyed  the  above  trust 

estates  to  Mary  Pitzhtigh,  George  Fitzkugh,  Jr..  and  Daniel 

D,  FUzhugh,  children  of  the  above  named  George^  who,  on 

the  27th  April  1805,  conveyed  the  same  property  to  one  Re- 

52        V.3 
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becca  Dulany,  and  the  above  named  fValter  Dulanj/y  in  trust, 
or  by  way  of  mortgage^  amongst  other  things^  to  secure  unto 
the  said  Rebecca,  as  executrix  of  the  before  named  Daniel 
Dulany,  then  deceased^  the  payment  of  the  aforesaid  sum  at 
^30,  and  the  further  sum  of  «;ff400,  with  interest,  which  was 
admitted  to  be  then  due  from  the  grantors  to  the  said  Rebecca. 

The  original  of  the  latter  conveyance  was  filed  in  the  cause, 
with  endorsements  thereon : — 

Pirst.  Of  an  assignment  by  Rebecca  Dulany,  of  all  her 
interest  therein  to  Thomas  Bvchajiaiiy  dated  11th  December 
1806;  and 

Secondly,  An  assignment  by  Thomas  Bttchanany  of  all  his 
interest  therein  to  Lewis  Nethy  which  is  dated  2nd  March  1812. 

On  the  22nd  April  1822,  a  settlement  was  made  between 
Lewis  Nethy  and  George,  Daniely  and  Martf  FUzhugh,  of  the 
balance  due  on  the  fmgoing  security;  and  the  same  being 
adjusted  at  the  sum  of  $6915,  the  said  George  Fitzkughy 
Daniel  D.  Fitzhughy  and  Mary  FUzkughy  executed  their 
joint  and  several  bond  to  the  said  Lewis  Nethy  to  secure  the 
payment  of  the  said  balance,  with  interest  from  the  dale  of  the 
settlement. 

On  the  26th  January  1826,  George  Fitzhughy  Daniel  D. 
FUzfiughy  and  Mary  Fitzhugh.  executed  and  delivered  to 
Lewis  Nethy  another  instrument  of  writing,  wherein  it  is  stated, 
that  ^^on  the  27th  day  of  April  1806,  a  deed  of  mortgage  was 
executed  by  Mary  Fitzhughy  George  Fiizkaghy  and  Daniel 
D.  FUzhtighy  to  Rebecca  Dvlanyy  and  Walter  Dvlanyy  among 
other  things,  to  secure  the  payment  of  the  debt,  before  menticm- 
ed,  to  Rebecca  Dvlanyy  and  that  the  same  mortgage  and  debt 
was  afterwards  assigned  by  the  attomey  of  Rebecca  Dvlanyy  to 
Thomas  Buchanan  and  wifCy  and  by  the  said  Buchanan  to 
Lewis  Neth.  And  that  the  mortgagors  had  lately  had  a  settle- 
ment of  the  said  debt,  and  ascertained  the  balance  due  there<m 
to  the  said  Nethy  as  assignee,  and  for  said  balance,  beii^  $6916, 
did,  on  the  22nd  April  1822,  execute  their  bond  to  said  Neth. 
It  is  therefore  acknowledged,  that  the  money  due  on  said 
bond,  is  the  sum  now  due  on  account  of  the  debt  first  men- 
tioned, and  that  the  mortgaged  preii^ises  are  now  answerable 
for  the  same." 
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Lawis  Nethy  afterwards^  died  intestate^  leaving  Lewis  Netk, 
Jr.y  his  only  son  and  heir  at  law,  who  also  became  his  admin- 
]8tmt<Nr;  and  on  his  death,  administration  efe  bonis  noriy  on  the 
estate  of  his  father,  was  granted  to  Samuel  Maynard, 

On  the  6di  April  1833,  Samuel  MaynoBrd^  as  administrator 
de  bonis  turn  of  Lewis  Nethy  the  father,  ffled  his  bill  in  the  Court 
of  chancery  against  George  FUzhughy  Mary  FUzkughy  and 
Daniel  D.  FUzkughy  and  the  President  and  Directors  of  the 
Bank  of  Marylandy  for  a  foreclosure  and  sale  of  the  mort- 
gaged premises.  The  biU  first  sets  out  the  mortgage  from 
Oeorge  FUzhughy  the  eldery  (whom  it  supposes  is  dead,)  to 
Walter  Dtdany;  the  conveyance  from  Walter  Dulany  to 
Mary  FUzhughy  George  FUzhughy  Jr.y  and  Daniel  D.  FUz- 
hugh;  and  the  mortgage  from  those  last  mentioned  grantees, 
to  Walter  Dtdany  and  Rebecca  Dulany. 

It  next  charges,  that  the  debts  secured  by  said  mortgages, 
have  become  satisfied,  and  the  trusts  thereby  created,  have 
been  fulfilled;  saving  only,  and  excepting  in  so  far  as  the  same 
relates  to  the  sums  of  jS230y  and  ^400,  with  interest,  which 
were  due  to  the  said  Rebecca  Dulany;  and  charges  the  assign- 
m^fit  of  the  same  debts,  as  before  stated,  to  Lewis  Neth;  the 
settlement  between  the  assignee  and  the  last  named  mortga- 
gors; and  the  execution  by  them  of  the  bond  and  the  agree- 
ment, before  mentioned.  It  charges  further,  that  a  subsequent 
mortgage  of  the  same  premises,  has  been  made  to  the  Presi- 
dent and  Directors  of  the  Bank  of  Marylandy  by  some  or  all 
of  the  other  defendants;  and  they  are,  therefore,  made  defen- 
dants to  the  bill. 

On  the  10th  September  1833,  Daniel  D.  FUzhugh  filed  his 
answer,  and  thereby  admits  the  execution  of  the  mortgages  of 
1791 ,  and  1805.  He  denies,  that  the  debts  secured  by  the  same 
mortgages,  have  been  paic^  and  the  trusts  thereby  created,  ful- 
filled: and,  on  the  contrary,  avers,  that  the  debt  in  the  first 
mortgage,  stated  as  being  due  to  Upton  Scott y  is  still  due,  with 
interest  thereon,  from  some  time  in  the  year  1809;  and  that  the 
debt  secured  by  the  second  mortgage,  to  be  paid  to  Mary  FUz- 
hughy is  still  due  and  unpaid,  with  a  large  amount  of  interests. 
He  admits  the  assignment  of  the  claims  of  Rebecca  Dtdany  to 
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Lewis  Nethy  as  before  stated;  but  insists,  that  the  interest  <m 
the  debt  of  JBiStiy  has  been  paid  up  to  the  31st  March  1810. 
He  admits,  that  in  the  year  1822,  he,  with  Mary  FUxkughy 
and  Oearge  FUzkughy  the  elder  y  who  is  charged  to  be  yet 
alive,  came  to  a  settlement  with  Letois  Nfih,  and  gave  their 
bond  to  him  for  $5915,  they  then  supposing  that  to  be  the 
amount  due;  but  the  defendant  since  believes  there  was  a  con- 
siderable mistake  made  in  the  calculation,  and  that  upon  an 
examination  into  the  matter,  it  will  be  found  that  a  mudi  leas 
sum  was  due.  He  admits  the  execution  of  the  agreement, 
which  he  avers,  was  signed  by  Oearge  Fitzkugky  the  eUsr, 
and  not  by  George  FUzkughy  Jr. 

30th  December  1833,  the  complainant  filed  his  amended 
bill,  making  George  FUzkughy  the  etdery  and  WaUery  and 
Rebecca  Dvlam/y  parties  defendant.  The  biU  stated,  that  the 
two  last  named  defendants,  in  their  lifetime,  resided  out  erf"  the 
State  of  Marylandy  and  it  was  not  known  whether  they  were 
alive  or  dead;  and  if  dead,  who  were  their  representatives;  and 
an  order  of  publication  was  passed  against  them. 

20th  February  1834,  the  President  and  Directors  of  the 
Bank  of  Maryland  filed  their  answer;  in  which  they  alleged, 
that  the  defendant,  Daniel  D.  FUzkughy  has  mortgaged  his 
interest  in  the  {nremises  to  them,  and  aver  their  ignorance  of  all 
other  matters  allied  in  the  bill,  and  leave  the  coroplaimoit  to 
his  proof,  &c. 

1st  April  1834,  the  bill  was  taken,  pro  confessoy  as  against 
the  defendants,  George  FUzhugh  and  Mary  FUzkugh;  and 
an  interlocutory  decree,  under  the  act  of  1820,  was  passed 
against  Charge  FUzkughy  the  elder. 

A  general  replication  was  entered  to  the  answers,  and  a 
commission  in  chief,  and  a  commission  ex  partCy  were  then 
issued,  and  the  complainant  proved  : — 

Exhibit  A.  Marked,  also,  LG,  No.  4;  being  the  deed  from 
George  FUzhugh  to  WaUer  Dulany. 

Exhibit  B.  Marked,  also,  LG,  No.  3;  being  the  deed  from 
Mary  FUzkughy  George  FUzhugk,  Jr.,  and  Daniel D.  FUz- 
kugky  to  Rebecca  and  Walter  Dulany j  witji  the  assignment 
thereon,  as  before  stated. 
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Exhibit  C.  The  bond  from  Mary  Fitzkugh  and  otheis,  to 
Lewis  Neih. 

E]diibit  D.    The  agreement  between  the  same  parties. 

19th  October  1834^  the  bill  was  taken^  pro  amfessoy  against 
WaUer  and  Rebecca  Dvlany. 

18th  November  1835^  the  cause  was  referred  to  the  auditor^ 
with  directions  to  state  an  account  of  the  balance  due  the  com- 
plainant^ subject  to  all  exceptions. 

Ilie  defendants  offered  proof  before  the  auditor,  of  two  pay- 
ments made  to  Thomas  Buchanauy  on  the  24th  September 
1807,  and  23d  Ajnril  1808;  and  also,  that  the  bond  and  agree- 
ment were  executed  by  Cfeorge  FUzhughy  the  elder,  and  not 
by  Qecrge  FUzhughy  Jr. 

14th  December  1836,  the  auditor  reported,  that  in  accord- 
ance with  instructions  of  the  solicitor  for  the  defendants,  he 
had  stated  the  claim  of  the  complainant  in  four  different 
aspeets,  as  exhibited  in  his  accounts,  Nos.  1,  2,  3,  4;  that  he 
had  stated  the  same  claim  according  to  the  instructions  of  the 
complainant,  in  account  No.  6;  and  that  he  had  also  stated  an 
account  No.  6,  showing  the  amount  due  to  the  complainant, 
acooiding  to  the  view  of  the  case  taken  by  the  auditor. 

He  further  reports,  that  in  an  account.  No.  6,  the  auditor  has 
rejected  the  payments  made  to  Thomas  Buchanany  (as  proved 
before  the  auditor,)  because  the  said  payments  profess  to  be 
made  on  account  of  a  mortgage  from  George  Fitzkugh  to  Mrs, 
Dukmffy  and  which  had  been  assigned  to  said  Buchanan;  and 
not  on  account  of  the  mortgage,  in  the  proceedings  mention- 
ed, which  is  from  George  Fitzhugh  and  others,  to  Rebecca 
Dulany  and  Walter  Dvlany y  assigned  to  Thomas  Buchanan. 
Although  there  is  much  to  lead  to  the  conclusion,  that  these 
mortgages  are  one  and  the  same,  yet  when  it  is  considered,  that 
this  evidence  is  merely  proof  of  the  handwriting,  and  is  offered 
at  this  late  dato  in  order  to  correct,  as  is  allied,  an  error,  com- 
mitted more  than  twelve  years  ago,  in  a  settlement  which  has 
been  solemly  sanctioned  by  two  deeds  of  the  parties,  and  by 
their  frequent  payments  of  interest  on  the  balance  due  by 
them,  as  ascertained  at  tliat  settlement,  it  appears  insuflScient 
to  prove  such  error. 
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In  this  account^  No.  6^  the  auditor  has  rejected  the  bond 
and  deed  of  the  parties^  wherein  even  a  laiger  amount  than  the 
aggregate  of  the  principal  and  interest  of  the  mortgage  debt^ 
due  at  the  execution  of  said  bond  and  deed,  seem  to  have 
been  united,  and  the  whole  attempted  to  be  secured  as  a  prin- 
cipal sum  by  the  original  mortgage.  This  attempt  to  secure 
by  the  original  mortgage,  more  than  the  principal  therein  men- 
tioned, with  legal  interest  thereon,  the  auditor  submits,  is  con- 
trary to  the  terms  of  the  said  mortgage,  and  ill^al;  and  die 
complainant  is  entitled  to  claim,  as  a  lien  on  this  estate,  only  the 
principal  mentioned  in  the  mortgage,  with  the  interest  thereon ; 
and  the  rights  of  the  complainant  under  the  bond,  it  is  also 
submitted,  are  not  impaired  by  this  opinion. 

In  account  No.  l,the  defendants  are  chai^ged  with  the  prin- 
cipal debts  secured  by  the  mortgages  of  1791,  and  1805,  and 
with  simple  interest  thereon;  and  are  credited  with  the  pay- 
ments to  Thomas  Buchanan y  in  1807  and  1808,  as  proved 
before  the  auditor.  The  balance  due  by  this  account,  is 
$3080.69. 

In  account  No.  2,  the  defendants  are  charged  with  the  prin- 
cipal debts,  as  before  stated,  and  with  simple  interest  thereon, 
from  dates  in  the  year  1807,  which  are  arbitrarily  assumed. 
The  balance  due  by  this  account,  is  $1893.29. 

In  account  No.  3,  the  defendants  are  chained  with  the  prin- 
cipal debts,  as  before  stated,  and  with  simjde  interest  tb^mn, 
to  22nd  April  1822:  credits  are  given  for  the  pajonents  made  to 
Mr.  Bideha7um.  The  balance  is  then  converted  into  princi- 
pal, and  interest  charged  thereon  to  the  present  time.  The 
balance  due  by  this  acount,  is  $5218.64. 

In  account  No.  4,  the  defendants  are  charged  with  interest, 
from  arbitrary  dates  in  1807,  to  a  day  in  1823.  The  payments 
to  Thomas  Buchanan y  are  credited;  the  balance  is  ibea  con- 
verted into  principal,  and  the  account  continued  down;  the 
balance  due  is  thus  made  to  be  $1864.36. 

In  account  No.  5,  the  defendants  are  charged  with  the 
amount  of  their  bond  given  to  Lewis  Nethy  on  the  22nd  April 
1822,  and  with  interest  thereon  in  the  usual  marmer.  The 
balance  due  by  this  account,  is  $8162.22. 
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Account  No.  6,  differs  from  account  No  1,  in  this  particular 
alone,  that  it  excludes  the  credits  for  payments  to  Mr.  Bucha- 
nan. The  balance  made  due  by  this  account,  is  $3402.46. 
'  In  all  the  accounts,  the  defendants  are  credited  with  certain 
payments  on  the  bcmd,  which  are  admitted  to  have  been  made 
by  Charge  Pitzkughy  Jr.,  subsequent,  of  coiuBe,  to  the 
year  1882. 

7th  January  1836,  the  complainant  excepted  to  the  audi- 
tor's report,  and  his  accounts,  Nos.  1,  2,  3, 4  and  6. 

1.  Because  said  accounts,  Nos.  1,  2,  3  and  4,  in  so  far  as 
they  differ  from  his  account,  No.  5,  are  not  supported  by  any 
proof  whatever;  and  on  the  contrary,  are  directly  opposed  by 
the  evidence  in  the  cause.  The  said  statements  assume  arbi- 
trary periods  for  the  commencement  of  the  account;  and  the 
proof  being,  that  a  settlement  was  had  on  the  22nd  April  1822, 
and  a  balance  was  then  struck,  and  acknowledged  to  be  due  by 
the  parties,  under  their  seals;— ^^ra^,  by  their  bond,  dated  22nd 
April  1822; — secondly y  by  their  agreement  or  admission,  under 
seal,  dated  26th  January  1825. 

2.  Because  the  auditor,  in  his  account  No.  6,  has  entirely 
disregarded  the  aforesaid  settlement  and  admissions,  under  seal, 
and  by  his  report  has  charged  the  parties  with  an  attempt  to 
secure,  by  said  instruments,  a  greater  simi  than  is  really  due, 
and  has  declared  such  attempt  to  be  illegal.  Whereas,  there 
is  no  evidence,  whatever,  in  the  cause,  tending  in  any  manner 
to  draw  into  question,  the  fairness  and  lawfulness  of  the  afore- 
said settlement;  and  in  opposition  to  the  aforesaid  views  of  the 
auditor,  this  exceptant  insists : — Ist.  That  the  aforesaid  settle- 
tlements  being  wholly  unimpeached,  furnish  conclusive  evi- 
dence of  the  extent  of  this  exceptant's  claim,  as  stated  in 
account  No.  5.  ^d.  That  the  decree,  pro  confesaoy  against 
Cfeoge  FUzhughy  Jr.y  and  Mary  Fitzkugky  estop  the  said  par- 
ties from  denying  the  correctness  of  the  settlements  aforesaid; 
and  no  evidence,  whatever,  has  been  furnished  by  Daniel  D. 
FUzkughy  in  support  of  his  averment,  that  more  was  allowed 
to  be  due  by  said  settlement,  than  in  fact  was  due. 

3.  That  the  feet,  that  the  principal  debts,  with  simple  inter- 
est thereon,  from  the  dates  mentioned  in  the  mortgage,  to  the 
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day  of  the  settlement^  (22nd  April  1822^)  do  not  equal  the  sum 
which  is  admitted  to  be  due  by  the  aforesaid  bond  and  agree- 
ment;  is  by  no  meians  conclusive  to  shew^  that  the  pur^  has 
attempted  to  secure  to  himself^  the  payment  of  a  laiger  sum 
than  is  legally  secured  by  the  deed  of  mortgage.  It  was  per- 
fecdy  competent  for  the  parties  at  any  intermediate  time  or 
times,  to  add  the  interest  to  the  principal,  and  to  allow  interest 
on  the  compounded  sum.  And  it  will  be  evident,  by  cakola- 
tion,  that  in  fact  the  interest  was  compounded  at  the  date  erf  the 
assignment,  by  Mrs.  DuUmy  to  Mr.  Buchanan^  (11th  Decem- 
ber 1806,)  and  again,  at  the  date  of  the  assignment  by  Bit* 
Buchanan  to  Mr.  Neth,  (2d  March  1812.) 

From  the  report  of  the  case  in  9  6?.  4^  /.,  51,  it  ajqpears  that 
the  appellants  insisted,  there  was  no  evidence  of  the  authority 
of  William  Cooke,  as  attorney  for  Rebecca  Dulam/,  to  i 
her  claims  to  Thomas  Buchanan.  But  assuming  the 
tence  oi  such  authority,  it  is  conceded  by  their  succeedu^ 
points,  that  the  appellee  was  to  be  treated  as  assignee  of  the 
two  debts,  of  £230  and  JSASO-,  and  it  is  then  attempted  to  be 
shewn,  that  the  interest  of  George  Fitzhugh,  the  elder,  in 
the  premises  decreed  to  be  sdd,  never  was  charged  or  chaigea- 
ble.with  the  debt  of  J'dOO;  that  the  bond  and  agreement  to 
compound  the  interest,  and  make  it  a  chaige  upon  the  whole 
jHoperty,  could  only  bind  the  parties  thereto,  and  could  not  bind 
others,  whose  debts  are  secured  by  the  same  mortgage^  or  a 
subsequent  mortagee. 

The  court  decided,  that  there  was  sufficient  evidence  of  the 
legal  assignment  of  Rebecca  Dulani/^s  claims^  to  the  penon 
under  whom  the  appellee  derived  his  tide;  and  that  by  force <rf 
the  bond  and  agreement,  stated,  the  interest  of  George  FUz- 
hughy  the  elder y  in  the  premises  decreed  to  be  sold,  was  well 
charged  with  the  payment  of  both  debts,  and  the  arrear  of  the 
interest  thereon.  But  because  of  various  defects  in  the  pro- 
ceedings, the  court  waived  the  consideration  of  the  questioo, 
how  far  the  agreement  to  compound  interest  on  those  debts 
could  bind  others  than  the  parties  thereto,  and  remanded  the 
cause  to  the  Couit  of  chancery,  ^^for  the  purpose  of  amending 
the  pleadings,  making  Upton  Scott,  if  living,  or  if  dead,  his 
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legal  F^NPesentative  or  repiesentatives^  a  party  or  parties  defend- 
ant; and  that  such  further  testimony  be  taken  therein,  and 
other  proceedings  had  under  the  Chancellor's  direction,  as  shall 
be  necessary  for  determining  the  cause  upon  its  merits." 

Pending  the  appeal,  George  FUzhughy  the  elder ,  died. 
The  appellee  likewise  died,  and  thereupon,  administration  de 
fottis  fton,  on  the  estate  of  Lefwis  Nethy  was  granted  unto  Wil- 
liam 8.  McPhersoriy  who, 

On  the  12th  March  1839,  the  comfdainant  filed  his  amended 
and  sufyplemental  bill  of  ccHuplaint,  and  of  revivor,  against 
Gtearge  FUzhughy  Jr.y  Mary  FUzkughy  Daniel  D.  FUzhughy 
the  BankofMarylandy  Thomas  G.  WaierSy  and  Walter  md 
Rebecca  Dukmy.  As  new  matter,  it  is  chaiged,  that  the  de- 
scendable interest  of  George  FUzhttghy  the  elder y  in  the  pre- 
mases  aforesaid,  had  vested  in  the  defendants^  Cfeorge  FUz- 
hughy Jr.y  Mary  and  Darnel  D.  FUzkughy  his  only  children 
and  heirs  at  law;  and  it  is  insisted,  that  his  interest  in  the  pre- 
mises, thus  descended,  is  bound  by  the  mortgage  made  by  the 
younger  GeorgCy  Mary  and  Daniely  as  effectually  as  if  the  same 
had  vested  in  or  descended  to  them,  prior  to  said  convejrance. 

That  the  bond  and  agreement,  aforesaid^  were  executed  by 
Geargey  the  elder y  and  therefore^  that  his  interest  in  said  premi- 
ses, descended  as  aforesaid^  is  bound  by  his  execution  of  said 
instiuments.  And  that  said  instrum^tits  were  executed  with 
llie  knowledge  and  consent  of  GeorgCy  the  yowngery  and  with 
the  intent  to  chaige  his  interests  in  the  premises  aforesaid,  as 
Well  as  the  interests  of  the  other  parties  therein,  with  the  pajr- 
meHt  of  principal  and  interest  of  the  aforesaid  daims^  as  cooi- 
poimded  as  aforesaid;  and  amongst  other  proofs  of  Chk  fi&ot,  it 
ii  charged^  that  the  payments  made  on  said  bond,  were  all 
made  by  the  said  Geergey  junior y  widi  the  intent  and  design 
of  having  the  same  applied  to  the  paymei^  of  interest,  on  the 
said  consolidated  debt. 

That  Upton  Scott  departed  this  life  upwards  of  twenty  yeajDS 
ago. 

That  the  claim  of  the  Batik  o(  Maryland,  before  slated, 
^<has  been  entarely  satisfied,  and  that  in  truth  there  is  no  other 
charge  against  said  premises,  remaining  unsatisfied." 
53  v.3 
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Daniel  D.  FHtzkughy  in  his  answer  states^  that  the  settle^ 
ment  made  on  the  22d  April  1822^  of  which  the  bond;  exhibit 
C,  was  the  result^  was  made  by  and  between  George  FUz- 
kugh,  the  elder y  and  Letois  Neth,  the  younger y  the  son  and 
agent  of  the  complainant's  intestate.  That  the  respondent  says  . 
he  believes,  the  defendaRts,  Mary  and  Oeorgey  the  ymmgeTy 
had  no  knowledge  of  the  details  of  the  settlement;  nor  of  its 
correctness  or  propriety.  That  the  respondent  did;  at  the  time, 
object  to  signing  said  bond;  but  was  finally  induced  to  do  so  at 
the  earnest  request  and  soUcitation  of  his  father;  who  represent- 
ed that  the  mortgage  would  otherwise  be  immediately  fore- 
closed; and  the  estate  probably  sacrificed.  That  the  said  bond; 
was  in  fact;  executed  by  GeorgOy  the  elder,  and  not  by  Georgey 
the  son.  That  some  time  before  the  execution  of  said  bond; 
at  the  request  of  his  father;  (who  had  then  reached  an  advanc- 
ed agC;)  this  defendant  assumed  the  control  and  management 
of  the  farm;  and  that  every  payment  thereafter  made  to  the 
said  Lewis  Nethy  was  in  fact;  made  by  the  respondent  from  the 
proceeds  of  the  farm;  and  that  no  payment  was  ever  made  by 
Georgey  the  younger y  except  as  agent  of  respondent.  Thai 
before  the  execution  of  said  bond;  he  never  did  agree  with  said 
Neth  to  compound  the  interest  on  said  mortgage  debt;  and 
he  has  no  knowledge  whether  the  sum  mentioned  in  said  bond; 
was  made  and  arrived  at  by  compounding  the  interest  on  the 
said  mortgage  debt;  or  how  otherwise;  the  said  sum  was 
arrived  at.  He  utteriy  denies  that  he  ever  did  agree  with  the 
said  Neth  to  compound  interest  on  the  said  debt;  unless  such 
agreement  be  contained  in  said  bond  or  in  the  instrument  of 
writing  marked  D;  and  avers  his  belief;  that  the  sum  in  said 
bond  mentioned;  could  not  be  made  by  compounding  interest 
<m  said  mortgage  debt;  from  the  date  of  the  assignment  thereof 
to  said  Nethy  up  to  the  date  of  the  execution  of  said  bond. 
He  further  stateS;  that  whilst  the  said  mortgage  debt  was 
held  by  T%oma8  Buchanany  the  annual  interest  thereon 
claimed  was  $107.79;  or  thereabouts;  and  that  said  interest 
was  fully  paid  to  said  Buchanany  up  to  the  31st  March 
1810.  That  the  agreement;  exhibit  D,  was  executed  by  him 
at  the  request  and  solicitation  of  his  father;  in  like  manner  as 
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exhibit  C  had  been  previously  executed,  and  without  any 
examination  by  him  into  the  correctness  of  the  debt^  therein 
said  to  be  due^  and  that  said  exhibit  was  executed  by  George, 
the  elder y  and  not  by  George y  the  son;  and  he  concludes  by 
averring;  that  the  said  exhibits  were  made  and  delivered  for  the 
purpose  of  securing  the  payment  of  money  upon  a  usurious 
and  unlawful  contract^  whereby  there  was  assured  to  said  Nethy 
for  the  forbearance  of  said  money,  above  the  rate  of  $6,  for 
the  forbearance  of  $100  a  year. 

Mary  FUzhugky  by  her  answer,  admits  the  execution  of 
the  deeds,  marked  A  &  B.  She  admits,  also,  that  she  has 
understood  from  her  father,  that  the  said  debts,  in  said  deed 
mentioned  as  due  to  the  said  Rebecca  Dvlcmyy  were  assigned 
to  Thomas  Buchanarty  and  that  the  sa/me  debts  were  after- 
wards by  him  assigned  to  said  Neth;  but  she  has  no  know- 
ledge of  said  assignments,  nor  whether  the  said  mortgage 
deeds,  or  either  of  them,  were  assigned  to  said  Buchanan  or 
Neth.  That  she  is  informed,  and  believes,  considerable  sums 
were  at  different  times  paid  by  her  said  father,  and  Daniel  D. 
Fiizhughy  on  account  of  said  debtSy  but  the  amount  of  said 
payments  she  does  not  certainly  know.  She  admits,  that  on 
or  about  22nd  April  1822,  a  settlement  was  made  by  and  be- 
tween her  said  father  and  Lewis  Neth,  the  younger y  in  which 
she  took  no  part,  and  of  the  details  of  which,  she  had  no 
knowledge;  but  after  said  settlement,  she  was  called  upon  by 
her  father  to  execute,  and  together  with  her  father,  and  Daniel y 
her  brother,  did  execute  the  bond,  exhibit  C,  and  that  after- 
wards, at  the  request  of  her  father,  she  did,  together  with  him 
and  Daniel y  execute  the  instrument  of  writing,  exhibit  D. 
That  she  has  no  knowledge,  how  the  sum  of  money  men- 
tioned in  the  exhibits  C  &  D,  were  made,  or  arrived  at,  but 
expressly  avers,  that  she  was  not  asked,  and  never  did  agree, 
to  compound  the  interest  on  said  mortgage  debt,  imless  the 
mere  execution  of  the  exhibits  0  &  D,  under  the  circumstan- 
ces above  mentioned,  amount  to  such  agreement.  She  avers 
her  behef,  that  the  sum  in  those  exhibits  mentioned,  could  not 
have  been  made  or  arrived  at,  by  compounding  the  interest  in 
said  mortgage  debt;  and  further  insists,  that  those  exhibits 
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were  executed  and  delivered  at  the  request  of  said  Nethy  and 
by  his  procurement^  for  the  purpose  of  securing  the  payment 
of  money  in  a  usurious  and  unlawful  contract,  &c. 

This  bill  was  taken  j9ro  ccnfesso^  as  against  George  FUz- 
kughy  Jr.  J  and  it  will  appear^  that  the  family  of  WcrthingUme^ 
the  diildren  of  a  deceased  daughter  of  Cherge  FUzkugh,  the 
elder,  and  who  as  such,  were  heirs  at  law^  have  virtually  dJB- 
claimed.  An  amended  bill  was  filed,  for  the  purpose  of  makiiig 
them  parties,  which  they  answered,  and  sufficient  evidence  (o 
change  them,  will  be  found  in  the  agreement,  and  the  testi- 
mony. As  against  them,  therefore,  and  Charge  FUzkughy  J^., 
the  case^  it  is  presumed,  is  clearly  made  out. 

There  was  a  decree,  joro  canfessoy  against  the  Dulany^s. 

In  relation  to  the  claim  of  Upton  Scott,  the  answer  of  T/m- 
mas  G.  Waters  y  as  administrator  de  bonis  non  of  Upton  SooUy 
disclaiming  all  interest  in  the  writ. 

The  amended  bill  charges,  that  Scott,  in  his  lifetime,  assign- 
ed the  claim  to  Henry  Mat/nadiery  in  trust,  to  apply  the  same, 
when  secured,  to  the  use  and  benefit  of  Margaret  Maynadiery 
and  delivered  said  assignment,  endorsed  on  the  claim  itself, 
unto  the  said  Margaret,  who  kept  the  same,  until  her  inter- 
marriage with  the  defendant,  Daniel  D.  FUzkugh,  upcm  which 
event  it  came  into  his  possession.  And  that  the  rents  and  pro- 
fits of  the  trust  estate  received  by  the  said  Daniel,  have  been 
more  than  sufficient  to  satisfy  the  claim. 

The  answer  of  Maynadier,  is  a  virtual  disdaimer  ^  all 
interest  in  the  writ.  And  as  against  Daniel  D.  FUzkugh,  and 
Margaret,  his  wife,  the  bill  was  taken  j^ro  confesso. 

Upon  the  death  of  Daniel  D.  FUzkugh,  a  biU  (rf  revivor 
was  filed  against  his  children's  administrator.  In  this  bill  it  is 
charged,  that  the  said  Margaret  died  in  the  lifetime  of  her  said 
hu^>and,  and  that  no  administration  has  been  taken  out  in  her 
estate,  the  said  claim  halving  been  satisfied  to  her  said  huriMUnd 
in  his  lifetime. 

The  answers  of  those  children,  and  administrator,  do  not 
vary  the  state  of  the  case. 

There  is  a  release  from  tlie  Bank  of  Maryland,  to  Daniel 
D,  FUzkugk,  which  entirely  destroys  its  interest  in  the  suit. 


Digitized  by 


Google 


OF  MARYLAND.  421 


FiUhugh  et  al..  v».  McPhenon,  adm*r  of  Neth.-*1845. 

The  following  agreement  signed  by  counsel,  for  all  the  par- 
iies,  was  filed  in  the  cause : — 

It  is  agreed  and  admitted,  that  the  paper  filed  with  the  origi- 
nal bill,  on  April  6th,  1833,  mariced  exhibit  A,  and  also  LG, 
No.  4,  is  a  correct  copy  of  the  mortgage  given  by  Creorge  FUz- 
kughy  Sr.  to  Walter  Dulani/,  as  stated  in  said  bill;  that  the 
paper  filed  as  above,  marked  exhibit  B,  and  also  LG,  No.  3, 
is  a  correct  copy  of  the  mortgage  fn»n  Mary  FUzhughj  George 
FUzkughy  Jr,y  and  Daniel  D,  FUzkughy  given  as  stated  in 
the  proceedings. 

That  the  paper  marked  LN,  and  purporting  to  be  a  bond 
from  George y  Maryy  and  Daniel  D.  FUzkughy  to  Letois  Neth, 
and  the  other  paper,  marked  D,  and  also  LG,  No.  2,  and  pur- 
porthig  to  be  an  agreement  between  the  same  parties,  were 
signed,  sealed  and  delivered  by  the  defendant,  Mary  FUzkughy 
and  by  Charge  FUzkughy  Sr.y  and  Daniel  D.  FUzkughy  both 
of  whom  are  since  deceased,  as  stated  in  the  proceedings. 
That  the  endorsements  of  credits  on  the  said  bond  LN,  are 
correct  as  to  the  facts  stated  therein,  but  that  the  said  payments 
and  deposits  by  them  referred  to,  and  acknowledged  as  made 
by  George  FUzkughy  Jr.y  were  made  by  him  in  the  bank  refer- 
red to,  as  agent  of  Daniel  D.  FUzkughy  and  not  on  his  own 
account;  said  Neth  being  aware  of  their  being  so  made,  and  of 
said  agency  also.  That  the  assignments  endorsed  on  said 
paper  LG,  No.  1,  purporting  to  be  a  copy  of  tlie  mortgage  firom 
the  said  Mary  FUzkughy  Charge  FUzkughy  Jr.y  and  Daniel 
D.  FUzkughy  to  Rebecca  Dtdanyy  and  Walter  Dulanyy  were 
made  in  manner  and  form  as  they  appear,  and  the  proofe 
already  in  the  cause  relating  to  said  assignments,  are  likewise 
admitted. 

It  is  further  admitted,  that  the  debt  formerly  due  to  the 
PreMent  and  Directors  of  the  Bank  of  Marylandy  has  been 
satisfied.  That  after  the  death  of  Lewis  Nethy  aforesaid,  ad- 
ministration on  his  estate  was  duly  granted  unto  Lewis  Neth, 
Jr.y  deceased,  and  upon  his  death,  administration  de  bonis  non 
was  duly  granted  on  said  estate  to  the  original  comj^ainant, 
Samuel  Maynardy  and  upon  his  death,  administration  de  bonis 
non  was  duly  granted  unto  the  present  complainant. 
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That  the  papers  endorsed,  TB,  No.  1,  TB,  No.  2,  pur- 
porting to  have  been  signed  by  Thomas  Buchanan,  under 
whose  assignment  comidainant  now  claims,  were  in  fact  s^ed 
by  said  Buchanan^  and  are  to  be  taken  ajs  evidence  of  pay- 
ments to  the  amounts  therein  specified  and  acknowledged, 
made  on  account  of  the  aforesaid  mortgage  debt  as  specified 
in  said  papers;  this  admission  howev^,  being  confined  to  the 
facts,  all  legal  questi<His  and  inferences  arising  being  expressly 
reserved. 

That  the  paper  marked  exhibit  US,  is  the  original  bond 
from  George  F\tzhttghy  Sr.,  to  Upton  Scoity  mentioned  in  and 
secured  by  the  mortgage  from  Charge  FUzhugh,  Sr.,  to  Walier 
DtUcm/y  already  hereinbefore  mentioned,  and  the  due  execu- 
tion of  the  assignment  thereon  is  likewise  admitted.  That 
the  defendant,  George  Fitzhugh,  Sr.y  deceased,  occupied  the 
premises,  mortgaged  as  aforesaid,  until  1821,  in  virtue  of  his 
legal  title  thereunto;  at  which  said  time,  Daniel  D.  FHtzhugh 
became  the  purchaser  of  his  said  father's  interest,  and  retained 
the  possession  thereof  until  1836,  wh^i  his  said  father  died, 
since  which  time  the  said  Mary  and  Damdy  and  after  his 
decease,  the  heirs  of  the  latter,  have  enjoyed  their  req)ective 
rights  in  and  to  said  premises,  no  legal  impediment  having  at 
any  time  existed  to  exclude  said  Mary  from  the  exercise 
of  any  legal  or  equitable  rights,  which  she  may  have  had. 

It  is  further  agreed,  that  the  complainant  shall  be  entitled  to 
the  benefit  of  his  several  decrees,  pro  canfessoy  against  defen- 
dants hereto,  and  that  as  to  the  defendants  who  have  answer- 
ed, this  statement  of  facts  is  to  be  treated  as  in  aid  of  pro(^ 
after  a  general  replication.  And  nothing  m  this  agreement 
shall  be  construed  to  admit  the  plaintiff's  right  to  a  decree 
against  any  property  of  George  FUzkugh  Jr.y  which  he  shall 
not,  by  the  pleadings,  proofs,  and  facts  agreed  to,  show  to  be 
embraced  within  his  lien. 

The  auditor  reported  sundry  accounts,  Nos.  7, 8,  9  and  10,  in 
conformity  with  the  instructions  of  defendants.  In  all  those 
accoimts  he  chaiged  the  defendants  with  the  principal  debts  of 
J^^30y  and  ^400,  and  with  interest  tliereon  on  various  princi- 
ples. 
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To  all  tbt)fle  accounts  the  complainant  excepted^  and  insisted^ 
that  the  account  No. 6^  formerly  reported^  truly  stated  the  bal- 
ance due  on  his  claim. 

The  defendants^  Mary  FUzkughj  and  the  children  o{  Daniel 
D.  FUzhughy  excepted  to  the  auditor's  report  of  1835^  and 
all  the  accounts  filed  therewith^  except  No.  1. 

They  excepted  to  the  bond  of  1822^  and  agreement  of  1826^ 
as  usurious  and  void^  because  they  were  given  to  secure  a 
greater  amount  than  was  due  for  principal  and  interest  at  the 
times  of  their  execution. 

And  now  insist^  that  they  are  liable  only  for  the  debt  of  JS400y 
with  interest  from  4th  November^  1793. 

The  Chancellor,  (Bland,)  by  his  decree,  dated  8th  March 
1843,  again  ratified  account  No«  6^  and  directed  a  sale  of  the 
mortgaged  premises. 

From  this  decree  the  FUzkughs  appealed. 

The  following  is  a  copy  of  the  statement  submitted  on  the 
former  hearing,  to  confinn  the  position  then  taken,  that  the 
amount  due  was  adjusted  by  compounding  the  {xincipal  and 
interest,  due  at  the  time  of  the  respective  assignmentB^  and 
again  at  the  time  of  settlement. 

The  principal  debts  amount  to,        -        -        <    $1680  00 
Interest  on  $613.33,  from  lOdi  October,  1791,  to 
11th  December  1806^  date  of  the  first  assign- 
ment—15y.  2m.  Id. 568  23 

Interest  on  $1066.67,  from  4th  November,  1793, 
to  ditto— I3y.  Im.  7d.      -        -        -        -        -    838  58 


$3076  81 
Interest  on  the  whole  to  24th  September,  1807— 

9m.  13d. 146  12 


$3221  93 
Payment, 216  62 


$3006  31 
Interest  on  balance  to  23d  April,  1808— 6m.29d.        104  72 


Carried  forward,  $3111  03 
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Brought  forward^      -        -        $3111  03 
Pa3rment, 107  79 

$3003  24 
Interest  od  balance  to  2d  March^  1812^  date  of 

second  assignment— 2y.  10m.  9d.        -        -        695  25 

$3698  49 
Interest  on  the  whole  to  22d  Aprils  1822^  the  date 
of  gettlementr— lOy.  Im.  20d*        -        -        -      2249  91 

$5948  40 

The  bond  is  given  for  $5915. 

The  cause  was  aigued  before  DorsIey^  Sp^nce  and  Maa- 
TIN,  J. 

By  Wallis,  Dulany,  and  McMaIion>  for  the  appellants, 
who  contended : — 

The  decree  in  this  case>  was  rendered  for  the  amount  of  the 
mortgage  debt,  as  ascertained  by  the  auditor's  statement  No.  5, 
which  was  adopted  and  ratified.  This  statement  assumes, 
that  Neth  was  the  assignee  of  both  of  the  debts  of  Oecrge 
FUzkugh  to  Rebecca  Dvlanyy  as  described  in  the  m<»tgage  ^ 
deed  of  27th  April  1805,  and  that  the  amount  of  those  was 
conclusively  ascertained  by  the  bond  executed  on  the  22nd 
April  1822. 

And  the  appellants,  in  opposition  to  this  decree,  and  con- 
tending for  its  reversal,  will  insist: 

1st.  Hiat  the  evidence  does  not  establish,  that  iVe^Awas 
assignee  of  more  than  the  JSASM  debt  meutiooed  in  said  mort- 
gage- 

2nd.  That  even  if  Neth  is  admitted  to  have  been  assignee 
of  both  debts,  could  not  by  any  computation  of  them,  with 
simple  interest,  up  to  the  date  of  said  bond  of  22nd  April 
1822,  have  amounted  to  the  sum  mentioned  in  said  bond; 
and  that  the  said  sum  could  only  have  been  made  out  as  the 
amount  of  the  debts  then  due,  by  charging  illegal  and  usurious 
interest. 
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3rd,  That  the  said  calculation  in  1822^  of  the  amount  due^ 
could  not  be  sustained  even  by  compounding^  at  the  periods  of 
the  assignment  to  Buchanan  and  Nethy  as  also  at  the  date  of 
said  bond;  (Apil;  1822^)  and  that^  even  if  it  could,  there  is 
no  evidence  of  any  agreement  on  the  part  of  the  appellees,  or 
any  of  them,  to  compound  at  the  period  of  the  assignment  by 
Mrs.  Didamf  to  Bvchmiany  or  of  the  assignment  by  Buchanan 
to  Nethy  nor  any  right  in  said  assignees  respectively,  to  have 
the  debt  compounded  at  the  period  of  said  assignments,  or  of 
either  of  them. 

4th.  That  there  was  no  agreement  to  compound,  at  the 
period  when  the  said  bond  of  22nd  April  1822,  was  executed 
on  the  part  of  the  appellees,  or  any  of  them,  and  if  there  were, 
it  could  only  be  binding  as  an  agreement  to  convert  the  interest 
into  principal,  at  that  date,  so  as  to  make  the  compounding 
operate  prospectively;  and  that  any  agreement  at  that  period  to 
compound  retrospectively,  as  between  the  mortgagor  and  mort- 
gagees, is  ill^al  and  usurious,  and  so  oppressive  to  the  mort- 
gagees, that  equity  will  relieve  them  from  it. 

5th.  That  the  amount  of  the  debt,  as  ascertained  by  said 
bond  of  April  1822,  could  only  have  been  made  out  by  the 
exaction  of  illegal  and  usurious  interest,  or  by  such  compound- 
ing of  the  debt  as  the  law  regards  as  oppressive,  as  between 
mortgagor  and  mortgagee,  and  the  appellees  are  entitled  to  be 
relieved  against  it,  at  least  to  the  full  extent  of  the  usury  or 
exaction,  and  to  have  the  mortgage  debt  asceitained,  either  by 
computing  them  with  sim^de  interest  down  to  the  present 
period,  or  if  there  be  proof  of  any  agreement,  then  by  compu- 
ting them  with  simple  interest  down  to  the  period  of  such 
agreement,  if  any,  and  with  simple  interest  from  that  period 
forward  on  the  compounded  sum. 

6th.  That  as  to  the  appellee,  George  Fitzkughy  Jr,y  the 
evidence  shows,  that  there  never  was  any  agreement  on  his 
part  to  compound,  nor  any  pretence  of  right  to  compound; 
and  that,  notwithstanding  the  order  for  decree,  pro  confesso, 
against  him,  the  decree,  as  to  hun  at  least,  was  erroneous  and 
must  therefore  be  reversed,  either  generally,  or  as  to  him. 
54        V.3 
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7th.  That  as  to  said  appellee,  George  Fitzhughy  Jr.y  the 
said  decree  if  erroneous  and  reversed  as  to  the  other  defendants^ 
must  also  be  reversed  as  to  him. 

By  T.  S.  Alexander  and  R.  Johnson  for  the  appellee^ 
who  insisted  in  support  of  the  decree  : — 

1.  That  the  title  of  his  intestate,  Neth,  as  assignee  of  the 
entire  interest  of  Rebecca  Dvlanyy  under  the  deeds  of  1791 
and  1805,  is  established  by  the  order  of  this  court,  passed  on 
the  former  appeal,  and  independently  of  that  order,  is  clearly 
made  out  by  the  pleadings  and  proofs  in  the  cause. 

2.  That  the  validity  of  the  setdement  of  1822,  of  the  bond 
of  1822,  and  agreement  of  1825,  are  established  by  the  afore- 
said order  of  this  court,  as  against  the  parties  to  those  transac- 
tions, and  those,  who  at  the  time,  or  afterwards,  consented 
thereto.  And  such  participation  and  consent  is  clearly  made 
out  by  the  pleadings  and  proofs  against  all  the  appellants. 

3.  That  under  all  the  circumstances,  the  claim  of  Upton 
Scott  ought  to  be  Ueated  as  satisfied. 

Martin,  J.  delivered  the  opinion  of  this  court. 

This  case  comes  before  us  on  an  appeal  from  the  Chancery 
court,  and  presents  for  our  consideration  the  correctness  of  the 
decree  of  the  Chancellor,  of  the  8th  March  1843,  adopting 
and  ratifying  the  auditor's  statement.  No.  5. 

The  amount  reported  to  be  due  to  the  complainant,  by  the 
auditor  in  this  account,  was  ascertained,  by  treating  Lexois  Neth 
as  the  assignee  of  both  of  the  debts  embraced  by  the  mortgage, 
of  the  27th  April  1805;  and  by  compounding  the  principal 
and  interest  due  on  those  debts,  at  the  period  of  the  assign- 
ment, from  Rebecca  Dvlany  to  Judge  Buchanan^  and,  again, 
at  the  time  of  their  assignment  from  Bvchanan  to  Netk. 

These  being  the  principles  by  which  the  auditor  was  regu- 
lated in  the  adjustment  of  the  account,  two  questions  arc 
presented  for  the  consideration  of  this  court. 

First.  Whether  Lewis  Neth  is  to  be  regarded  as  the  assignee 
of  both  of  the  debts  described  in  the  mortgaged  deed,  already 
adverted  to  ?  and 
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Secondly,  If  the  auditor  was  correct  in  compounding  the 
principal  and  interest^  at  the  periods  of  the  assignment  from 
Mrs.  Dviany  to  Mr.  Buchanan ,  and  from  Buchanan  to  Neth^ 

Although  many  propositions  were  discussed  in  the  course  of 
the  argument;  the  accuracy  of  the  auditor's  report^  and  the 
ONTectness  of  the  Chancellor's  decree,  turn  on  Uie  questions, 
as  above  stated. 

When  this  case  was  before  the  court,  in  1837,  9  Cr.  4*  J-y 
56,  the  counsel  for  the  appellants  raised  the  following  points, 
in  reference  to  the  assignment  of  these  debts : 

"That  there  was  no  evidence,  that  WiUiam  Cooke,  who 
signed  the  assignment  to  Thomas  Buchanan,  as  the  attorney 
for  Rebecca  Dviany ,  was  the  attorney  of  Rebecca  Dulany;^^ 
and  "that  the  decree  is  for  the  sale  of  all  the  lands  mentioned 
in  the  proceedings,  for  the  payment  of  the  two  debts,  of  JS230, 
and  JS^DOy  added  together,  and  interest  compounded  thereon, 
when  complainants,  exhibits  A  and  By  shew,  that  the  life 
estate  of  Creorge  FUzhugh,  Sen.,  in  five  hundred  acres,  and 
his  fee-simple  estate  in  one  hundred  and  eighty-eight  acres, 
never  were  chaiged  or  chargeable  with  the  debt  of  J*400." 
Upon  this  subject,  the  court  declare : 

"Such  an  objection,  comes  with  an  ill  grace  from  the  defen- 
dants, under  the  circumstances  of  this  case.  The  assignment 
was  made  in  1806.  It  has  been  acquiesced  in,  and  recognized 
by  the  appellants,  from  that  time,  until  the  filing  of  their  notes 
in  this  court,  a  period  of  more  than  thirty  years.  They  have 
for  about  twenty-five  years,  continued,  from  time  to  time,  to 
pay  to  the  said  assignee,  and  those  claiming  under  him,  interest 
due  on  the  debts  assigned.  Daniel  D.  Fitzhugh,  one  of  the 
appellants,  in  his  answer,  in  express  terms,  admits  the  assign- 
ment of  the  debts  due  to  the  said  Rebecca  Dulany,  to  Thomas 
Buchanan;  and  three,  of  the  four  appellants,  by  a  bond  and 
agreement,  under  their  hands  and  seals,  the  first  dated  in  1822, 
the  second  in  1825,  by  necessary  impUcation,  and  also  in  the 
said  agreement,  in  express  terms,  admit  the  assignment  and  its 
validity,  and  in  like  manner  make  the  same  admission  in  1835, 
in  their  instructions  to  the  auditor  to  state  the  accounts." 
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It  is  seen;  then,  that  the  objection  raised  by  the  counsel  for 
the  appellants,  on  this  question,  presupposed,  that  Neth  was 
the  assignee  of  both  the  debts;  and  thai  such  was  the  extent 
and  character  of  the  assignment,  was  held  by  the  couit  as  an 
unquestionable  proposition.  It  is  manifest,  indeed,  that  Be- 
becca  Dvlany  became,  by  force  of  the  mortgage  deed  of  the 
27th  April  1805,  the  holder  of  the  two  debts;  and  it  is  equally 
clear,  we  think,  that  the  entire  interest  of  Mrs.  Dulany,  passed 
to  Judge  Buchanatiy  by  the  assignment  of  the  Uth  December 
1806;  and  that  all  the  interest  of  Buchanan^  was  communi- 
cated to  Nethy  by  the  assignment  of  the  2nd  March  1812. 

The  next  question  presented  for  our  consideration,  is  that 
which  respects  the  computation  of  interest,  by  converting  it  into 
principal,  at  the  dates  of  the  assignments,  already  referred  to. 

The  right  of  the  appellee's  intestate  to  the  interest^  as  com- 
pounded by  the  auditor,  stands  on  the  settlem^it  of  the  22nd 
A^MJl  1822,  the  bond  of  1822,  and  the  agreement  of  the  26di 
January  1825. 

It  is  perfecdy  dear,  as  a  legal  proposition,  that  the  holder  of 
the  mortgaged  debt,  was  entitled  to  compound  interest^  on  the 
principles  adopted  by  the  auditor,  as  against  those  parties  who 
executed  or  assented  to  the  papers,  to  which  we  have  just 
adverted. 

Cooiey  in  his  work  on  mortgages,  438^  says : 

''When  interest  has  once  accrued,  it  becomes  a  debt. 
There  is  no  longer,  therefore,  any  objection  to  an  agreement 
inter  partes,  that  it  shall  be  considered  principal,  and,  there- 
fore^ cany  interest.  Indeed,  it  would  be  injurious  to  the  noort- 
gagor  to  establish  the  contrary,  as  it  would  remove  an  induce- 
ment  to  the  mortgagee's  permitting  his  principal  to  remain, 
and,  consequently,  equity  has  recognised  such  agreements;  but 
there  must  be  no  extortion  on  the  part  of  the  mortgagee,  or, 
otherwise  equity  will  interpose  to  the  relief  of  the  m<»lgagor." 
The  same  proposition  is  maintained  in  Broum  vs.  Bea^kkam, 
1  P.  W.y  654.  Mawry  vs.  BMopy  5  Paig.,  98.  1  Jo/ms. 
Ca.i2^.,  13.    3  OAfoil.,  17. 

But,  the  doctrine  announced  by  the  Court  of  Appeals,  on 
this  question,  renders  the  production  of  authorities  unnecessary. 
They  say : 
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"The  9tb  ground  which  ia  relied  on  by  the  appellanU,  for 
reversing  the  decree,  is  thus  stated,  because  the  mortgagors 
cannot,  by  any  agreement,  compound  the  interest  on  the  prin- 
cipal debt,  and  render  the  whde  a  chaige  upon  the  lands,  to 
the  prejudice  of  those  whose  debts  are  secured  by  the  same 
mortgage,  and  of  the  Bank  of  Maryland^  a  subsequent  mort- 
gagee. The  first  branch  of  this  proposition  has  not  been,  and 
cannot  be  contended  for;  if  by  debts,  secured  by  the  same 
mortgage,  is  meant  debts  which  are  subsisting  liens  upon 
the  mortgaged  premises,  and  are  obnoxious  on  the  part  of  the 
{daintiflf^  if  otherwise  conflicting  with  his  claim,  to  no  other 
bar  to  their  recovery,  than  that  arising  from  the  compounding 
of  interest."     And  again  they  say : 

"The  point  raised  by  the  appellant's  seventh  ground,  under 
the  insufficient  proofs  in  the  cause,  cannot  be  resisted.  To 
bind  the  interest  of  Creorge  FUzhughy  7r.,  m  the  mortgaged 
premises^  for  the  interest  compounded  at  the  dates  of  the  assign- 
ments of  the  mortgage  debts  to  Buchanan  and  Netk,  his  con- 
currence in  the  making  of  such  assignments,  must  be  proved, 
or  his  subsequent  ratification  of,  or  assent  to  such  compounding, 
must  be  shewn." 

An  examination  of  the  record  will  show,  that  the  defendants, 
Mary  and  Daniel  D,  FUzkugh,  admit  by  their  answers,  the 
execution  of  the  instruments  of  1822  and  1825^  and  as  the 
defensive  averments  advanced  by  those  defendants,  for  the  pur- 
pose of  extricating  themselves  from  the  operation  of  those 
papers,  are  not  responsive  to  the  bill,  and  are  entirely  unsup- 
ported by  proof,  they  must  be  disregarded. 

The  position  occupied  by  Oeorge  Fitzkughy  Jr.y  is  different 
from  that  held  by  his  co-defendants.  The  decree  was  taken 
against  him  j^ro  confessoy  and  this  being  so,  it  is  on  established 
principle,  that  the  allegations  of  the  bill  are  to  be  received  as 
true,  so  fttr  as  he  is  concerned.  10  G.  (f  J.,  66.  1  Hop. 
R.y  476. 

As  the  bill  chaiges,  that  Leims  Neth  was  the  assignee  of 
both  of  the  debts  in  controversy,  and  that  the  agreement  and 
bond  of  1822  and  1825,  were  executed  with  the  knowledge 
and  consent  of  Oeorge  Fitzkughy  Jr,y  those  facts  must  be 
considered  as  proved  against  him. 
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A  point  was  raised  by  the  counsel  for  the  appellants^  prelimi- 
nary in  its  character :  ^^That  there  is  no  averment  in  either  of 
the  complainant's  bills,  of  an  a^eement  or  agreements,  to 
compound  between  the  complainant,  or  those  whom  he  repre- 
sents, and  the  defendants,  or  those  whom  they  represent,  and 
that,  therefore,  all  evidence  tending  to  show  a  compounding  in 
point  of  fact,  was  inadmissible;  the  want  of  the  proper  aver- 
ment in  the  bill  having  been  excepted  to." 

The  bill  chaiges,  that  the  complainant's  intestate  wbs  enti- 
tled to  the  mortgage  debt,  with  interest  thereon;  and  it  was 
contended  by  the  counsel  for  the  appellants,  that  this  aver- 
ment did  not  authorise  the  introduction  of  the  testimony,  on 
which  the  appellee  reUes,  as  authorising  his  claim  to  compound 
interest. 

To  this  proposition  we  cannot  consent.  Under  the  averment, 
to  be  found  in  the  bill  upon  this  subject,  the  complainant  was 
entitled  to  recover  his  debt,  either  with  sim^de  or  compound 
interest,  as  might  appear  to  be  lawful  and  just  upon  all  die 
circumstances  of  the  case. 

It  follows  from  the  views  thus  expressed,  that  we  concur  in 
opinion  with  the  Chancellor,  and  think  that  his  decree  must 
be  affirmed. 

DECREE  AFFIRMED  WITH  COSTS. 


F.  DE  LiZARDI   ET   AL.,  VS.  JaCOB  J.  CoHEN,  Jr.,  ET  AL. — 

December  1845. 

C  sued  out  an  attachment  against  the  goods  of  J,  which  was  returned,  attached 
as  per  schedule.  At  the  return  term,  L  appeared,  claimed  the  goods,  and 
pleaded,  they  were  not  the  property  of  J,  on  which  issue  was  joined.  It 
was  the  only  issue  in  the  cause.  At  the  trial,  L  offered  J,  who  had  preri- 
ously  been  discharged  under  the  bankrupt  law  of  the  UniUd  StaUs^  as  a 
witness,  to  disprore  the  property  in  himself.  Hbld,  that  he  was  compe- 
tent. 

The  witness  was  not  responsible  for  the  costs  of  the  suit;  and,  in  upholding 
the  title  of  the  claimants,  was  testifying  against  his  own  interest. 

A  defendant,  in  an  attachment  cause,  returned  non  esf,  being  called  by  s 
claimant,  as  a  witness,  to  prove  that  the  property  attached  did  not  belong 
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to  the  witneM,  who  made  no  objection  to  being  sworn,  not  liable  for  costs, 
nor  interested  in  the  erent  of  the  suit,  even  if  he  was  to  be  regarded  as  a 
party  to  the  record,  that  fact  would  not  disqualify  him  as  a  witness. 

The  general  rule  is,  that  a  party  to  the  record,  is  not  a  competent  witness, 
for  he  is  generally,  either  interested  in  the  object  of  the  suit,  or  responsible 
for  costs. 

The  form  in  which  this  rule  of  exclusion  has  been  stated  by  the  courts,  pre- 
supposes that  it  is  subject  to  exceptions;  and  when  it  appears,  that  the 
party  proposed  to  be  examined,  b  not  responsible  for  the  costs  of  the  suit, 
and  has  no  interest  in  the  subject  of  dispute,  and  is  willing  to  be  sworn,  he 
is  not  within  the  operation  of  the  general  rule. 

Bilk  of  exchange  drawn  in  J^ew  York,  vipoQ  a  house  in  Londm^  and  there 
accepted  and  paid,  if,  in  connexion  with  other  circumstances,  they  create 
a  claim  by  the  acceptor  against  the  drawer,  are  to  be  considered  as  cre- 
ating one  in  London,  which  is  the  place  of  the  contract. 

A  debt  thus  created  in  London,  is  not  extinguished  by  a  discharge  of  the 
debtor  under  the  bankrupt  act  of  the  United  8tate$. 

In  a  contest  between  two  creditors  of  a  discharged  bankrupt,  one  of  whom 
resided  in  this  country,  and  the  other  in  London,  where  the  cause  of  action 
arose,  tlie  latter  cannot  prove  by  the  bankrupt,  his  title  to  property  hy- 
pothecated to  him  as  collateral  security,  by  the  witness,  who,  still  remain- 
ing liable  to  the  foreign  creditor,  is  interested  in  sustaining  his  claim  for 
his  own  relief. 

Appeal  from  Baltimore  county  court. 

On  the  27tli  March  1837,  the  affidavit  of  Benjamin  I.  Co- 
hen, of  the  firm  of  Jacob  I.  Co/ten,  Jr.y  «J*  Brothers^  that 
Joseph  L.  Joseph,  SoUnnon  Joseph,  and  Moses  Henriques, 
citizens  of  New  York,  partners,  under  the  firm  of  /.  L.,  and 
J.  Joseph  4*  Co.,  were  justly  indebted  to  Jacob  I.  Cohen,  Jr., 
&c.,  of  the  firm  of  /.  7.  Cdhen,  Jr.,  ^  Brothers,  in  the  sum 
of  $60,000,  with  an  account  for  that  sum,  for  money  had  and 
received  for  the  use  of  C.  ^  Brotlters,  were  filed  in  said  court, 
upon  which  an  attachment  issued  against  the  goods,  &c.,  of 
Jos^h  4*  Co.  This  attachment  was  laid  upon  five  hundred 
and  ten  shares  of  the  capital  stock  of  the  General  Insurance 
Company,  and  two  hundred  and  forty-seven  shares  of  the  capi- 
tal  stock  of  the  X:kmton  Company.  The  writ  against  the  de- 
fendants, was  returned  non  sunt. 

At  the  return  of  the  writ,  John  N.  Gossler,  David  W. 
Oantley,  and  John  Ward,  claiming  the  property  attached, 
interposed  a  plea,  that  it  ought  not  to  be  condemned  as  the  pro- 
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perty  of  Joseph  Sf  Chmpam/y  and  said^  that  the  same  were  not 
of  the  goods  and  chatteb  of  the  said  /.  4*  Co.  The  plaintiffs, 
in  the  attachment,  rej^ed,  that  the  property  of  the  said  stock 
was  in  the  defendants,  /.  4*  Cb.,  at  the  time  of  laying  the 
said  attachment,  on  which  issue  was  joined. 

After  a  continuance,  the  plaintiffs  prayed,  that  the  sheriff 
should  have  leave  to  amend  his  return,  which  was  granted, 
and  the  return  was  amended,  so  as  to  show  a  levy  upon  fifteen 
thousand  shares  of  the  capital  stock  of  the  American  Life  bir 
surance  and  TVust  Company  y  on  which  the  appellants  claimed 
the  stock,  and  pleaded,  that  one  thousand  shares  of  the  stock, 
last  mentioned,  was  not  the  property  of  /.  Sf  Co. 

At  a  subsequent  term,  Gossler  and  Cfantley  withdrew  their 
plea,  and  the  plaintiffs  replied  to  the  other  claimants,  that  the 
property  in  the  stock,  of  the  A.  L.  I.  4*  T.  Co.,  was  in  /.  4* 
Co.y  on  which  issue  was  joined. 

The  claimants  then  moved  to  quash  the  attachment,  for 
various  reasons  assigned  by  them,  which  are  sufiiciendy  stated 
in  the  opinion  of  this  court,  and  of  which  no  disposition  was 
made  by  the  county  court.  Upon  the  trial  of  the  jdea,  (he 
jury  found  a  verdict  for  the  plaintiffs. 

Exception.  At  the  trial  of  this  cause,  the  defendants,  claim- 
ants of  the  one  thousand  shares  of  the  stock  of  the  American 
Life  Insurance  and  Trust  Company,  being  part  of  the  pro- 
perty attached,  in  the  case  of  Cohen  and  others,  against  J6sy>h 
and  ot/iers,  in  this  court,  for  the  purpose  of  maintaining  their 
title  to  said  stock,  offered  as  a  witness  Solomon  J.  Joseph,  one 
of  the  defendants  in  the  said  attachment  suit,  and  c^ered  to 
prove,  that  the  said  witness,  on  the  6th  December  1842,  was 
duly  discharged  from  all  his  debts,  contracts  and  engagements, 
by  a  decree  of  the  district  court  of  the  United  States,  in  and 
f(wr  the  southern  district  of  New  York,  under  and  by  virtue  of 
the  act  of  Congress,  entided,  ^^an  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  U.  S.,  passed  August 
19th,  1841,  which  said  certificate  is  in  the  following  words: 
"In  bankruptcy. — In  the  matter  of  Solomon  /.  Joseph,  a 
bankrupt. — ^At  a  district  court."  &c. 
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To  the  competency  of  which  witneas^  the  plaintiffs  objected^ 
and  the  court,  (Archer,  C.  J.,  and  Purviance,  A.  J.,)  sus- 
tained the  objection,  and  refused  to  admit  the  said  witness  to 
be  sworn;  to  which  refusal  the  defendants  excepted,  and  prose- 
cuted the  present  appeal. 

The  cause  was  argued  before  Dorsey,  Chambers,  Spencb, 
Magruder  and  Martin,  J. 

By  David  Stewart  and  Meredith  for  the  appellants,  and 
By  McMahon  and  Reverdt  Johnson  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  in  this  case,  that  a  writ  of  attachment  was  sued 
out  of  Baltimore  county  court  by  the  aj^llees,  on  the  27th 
March  1837,  against  the  lands,  tenements,  goods  and  chattels, 
rightB  and  credits,  of  /.  L.y  and  S.  Joseph  6^  G>.,  which  was 
returned  at  the  succeeding  May  term  of  the  court,  ^^attached 
as  per  schedule."  At  the  September  term  of  the  same  year, 
the  dieriff,  with  leave  of  the  court,  amended  his  return,  so  as  to 
kiclude  in  the  property  attadied,  fifteen  hundred  shares  of  the 
stock  of  the  American  Life  Insuranoe  and  Trust  Compamf. 

During  the  pendency  of  this  attachment,  at  the  January  teim 
1838,  the  appellants  interposed  a  claim  and  plea,  to  a  thousand 
shares  of  the  stock,  ailing,  that  they  were  not  the  property 
of  Joseph  6f  Co.  At  the  September  term  1838,  the  cq^Uees, 
as  plaintiffs,  filed  a  rephcation  to  the  above  mentiixied  claim 
and  plea,  on  which  issue  was  joined. 

At  the  trial,  the  appellants,  tot  the  purpose  of  maintaining 
their  title  to  the  stock,  offered  as  a  witness  Solomon  J.  Josq}k, 
one  of  the  defendants  in  the  attachment  suit,  of  Co/ten  and 
i^hersy  against  Joseph  and  others^  before  referred  to,  and 
accompanied  the  offer  with  a  copy  of  his  dischaige,  under  the 
bankrupt  law  of  the  United  States^  dated  the  6th  December 
1842,  certified  by  the  clerk,  under  the  seal  of  the  district  court 
of  the  United  States y  for  the  southern  district  of  New  York. 
This  dischaige,  although  not  authenticated  as  required  by  the 
act  of  Congress,  prescribing  the  mode  in  which  instruments  of 
65  V.3 
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this  kind  are  to  be  proved^  was  admitted  without  objection^  and 
is^  therefore,  to  be  considered  as  properly  in  the  cause. 

In  this  posture  of  the  case,  the  counsel  for  the  appellees 
objected  to  the  examination  of  Joseph^  as  an  illegal  and  incom- 
petent witness.  The  objection  was  sustained,  and  the  witness 
excluded.  And  the  single  proposition  presented  for  our  deter- 
mination, is,  that  which  respects  the  correctness  of  the  opinion 
thus  pronounced  by  the  court  below,  on  tliis  question  of  evi- 
dence. 

It  was  not  pretended,  that  Solomon  J.  Joseph  was  responsible 
for  the  costs  of  this  suit.  It  appears  frcmi  the  record,  that  they 
were  adjudged  to  be  paid  by  the  appellants.  But  the  compe- 
tency of  this  person,  as  a  witness,  was  disputed  on  two  grounds: 

First.  Because  he  was  directly  interested  in  maintaining,  by 
his  testimony,  the  tide  of  the  appellants  to  the  stock  in  contro- 
versy; and 

Secondly.  That  as  this  contest,  between  the  appellants  and 
appellees,  was  merely  collateral  to  the  attachment  suit,  Jos^h 
was  to  be  regarded  as  a  party  to  the  record,  in  the  technical 
sense  of  that  term,  and  being  so,  he  was  properly  excluded 
from  testifying  on  the  objection  in  the  abstract,  that  he  was  a 
party  to  the  record,  irrespective  of  the  question  of  his  respon- 
sibility for  the  costs,  or  his  interest  in  the  object  of  the  suit. 

We  have  seen  that  the  discharge  of  Joseph^  under  the  bank- 
rupt law  of  the  TJmJted  StateSy  though  imperfectly  authenti- 
cated, was  to  be  treated  as  in  evidence  in  the  cause,  and  by 
adverting  to  the  motion  made  by  the  appellants,  for  the  purpose 
of  quashing  the  attachment,  it  will  be  perceived,  that  the  debt, 
for  the  payment  of  which  this  stock  was  hypothecated,  was 
created  by  bills  of  exchange,  drawn  by  the  Josephs  Sf  Co.^  in 
Nmo  York  J  in  favor  of  various  persons,  on  Lizardi  4*  Com- 
pony  J  trading  in  London,  and  there  accepted  and  paid. 

Under  such  circumstances,  the  counsel  for  the  appellees  con- 
tended, that  while  the  debt  of  the  appellees  was  extinguished 
by  the  dischaige  of  Joseph,  under  the  bankrupt  law,  that  of 
the  appellants  being  a  London  contract,  and  not  reached  by  the 
dischaige,  was  not  extinguished;  and  that  he  was,  therefore, 
direcdy  interested  in  supporting  the  claim  of  the  appellants. 
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But^  an  insuperable  answer  to  this  view  of  the  question,  is, 
that  loddng  alone,  as  this  court  is  obliged  to  do,  to  the  facta 
disclosed  by  the  bill  of  exception,  it  does  not  appear  that  there 
was  any  debt  due  from  Joseph  to  Lizardi  if  Ckjfmpany.  And 
this  being  the  position  of  the  case,  it  is  clear,  that  the  witness, 
in  upholding,  by  his  testimony,  the  title  of  the  aj^Uants  to 
the  stock  in  dispute,  would  testify  against  his  own  interest. 
So  far,  then,  as  the  question  of  interest  was  concerned,  the 
witness  was,  in  our  opinion,  clearly  admissible. 

The  counsel  for  the  appellees  have,  however,  contended, 
that  assuming  that  Joseph  was  neither  responsible  for  the  costs 
of  this  suit,  or  interested  in  maintaining,  by  his  testimony,  the 
title  of  the  appellants  to  the  stock  claimed  by  them,  yet  being 
a  party  to  the  record,  he  was  for  this  reason  incompetent 

As  it  appears,  that  when  the  appellants  proposed  to  swear 
Solomon  /.  Joseph^  as  a  witness,  he  interposed  no  objection  to 
his  examination,  and  did  not  place  himself,  as  he  might  have 
done,  on  his  privilege  of  exemption  as  a  party  to  the  record, 
we  must  presume,  that  he  was  willing  to  testify ;  and  this  being 
assumed,  and  it  having  been  established,  that  he  was  not  liable 
for  the  costs  of  the  suit,  and  that  so  far  from  being  interested 
in  sustaining  the  cause  of  the  party  by  whom  he  was  called, 
that  his  interest  was  to  be  found  on  the  other  side,  we  think, 
even  if  he  was  to  be  regarded  as  a  party  to  the  record,  a  propo- 
sition we  do  not  consider  it  necessary  to  decide,  that  fact  did 
not  disqualify  him  from  being  a  witness. 

It  is  certainly  true  as  a  general  rule,  that  a  party  to  the 
record,  is  not  a  competent  witness,  for  he  is  generally  either 
interested  in  the  object  of  the  suit,  or  responsible  for  costs. 

In  the  case  of  Owings  ctgainst  Wright  and  Kent,  decided 
at  the  present  term,  this  general  proposition  is  announced. 
The  court  say : — "The  general  rule  is,  that  a  party  to  the 
record,  cannot  be  examined  as  a  witness." 

In  the  case  of  Willings  and  Francis f  against  Consequa, 
Pet.  C.  C.  R.J  307,  Judge  Washtngtouy  when  speaking  of 
an  objection  like  this,  to  the  competency  of  a  witness,  says : 
"The  general  rule  of  law  certainly  is,  that  a  party  to  a  suit, 
cannot  be  a  witness.     But  it  is  equally  so,  that  the  interest 
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which  that  party  has  in  the  event  of  the  suit^  both  as  to  costs 
and  the  subject  in  dispute^  lies  at  the  foundation  of  the  rule^  and 
when  that  interest  is  removed^  the  objection  ceases  to  exist.'' 
It  is  manifest  from  the  language  of  the  Supreme  Courts  in 
De  Wolf  against  Johnstntj  10  Wheat.  y3!i^y  thatthey  considered 
that  the  responsibility  to  which  a  party  to  the  record  is  generally 
exposed  in  respect  to  the  costs^  if  he  had  no  interest  in  the  event 
of  the  suit;  was  the  reason  why  he  could  not  be  examined  as 
a  witness.  The  court  say,  in  referring  to  the  deposition  of 
Prentiss : — ^'He  may  have  had  little  or  no  interest  in  the  event 
of  the  suit,  except  as  to  the  costs;  but  still,  while  a  party  to  the 
record,  he  could  not  be  examined." 

It  will  be  seen,  from  an  examination  of  the  cases,  that  the 
form  in  which  this  rule  of  exclusion  has  been  stated  by  the 
courts,  presupposes  that  it  is  subject  to  exceptions.  And  when 
it  appears,  that  the  party  proposed  to  be  examined,  is  not  respon- 
sible for  the  costs  of  the  suit,  and  has  no  interest  in  the  subject 
in  dispute,  and  is  wUling  to  be  sworn,  he  is  not  within  the 
operation  of  the  general  rule. 

The  true  and  sound  doctrine  upon  this  subject,  is  to  be  found 
in  the  opinion  delivered  by  Oiief  Justice  Tindatty  in  the  case 
of  Worrell  against  Jones y  7  Bing.  jR.,  396. 

He  says,  *^that  at  the  trial  of  this  issue,  the  {dainttff  pro- 
posed to  call  Edward  Jones  as  a  witness,  to  prove  the  con- 
tinuance of  the  ancient  tenancy.  No  objection  could  arise,  on 
the  ground  that  Edward  Jones  was  interested  to  procure  a  ver- 
dict for  the  plaintiff,  who  called  him.  The  witness  did  not, 
himself,  object  to  be  examined;  but  an  objection  was  made  on 
the  part  of  William  Bakery  the  defendant,  who  had  pleaded; 
and  the  question  reserved  for  our  consideration,  is,  whether  a 
defendant  who  has  suffered  judgment  by  default,  and  who 
consents  to  be  examined,  is  an  admissible  witness,  \^ere  he 
has  no  interest  in  the  event  of  the  suit;  and  the  only  objection 
to  his  admissibility  is  this---that  he  is  a  party  upon  the  record  ? 
And  upon  this  question,  we  are  of  opinion,  that  the  evidence 
was  admissible.  No  case  has  been  cited,  nor  can  any  case  be 
found,  in  which  a  witness  has  been  refused,  upon  the  objection 
m  the  abstract,  that  be  was  a  party  to  the  suit;  on  the  contrary. 
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many  have  been  brought  forward,  in  which  parties  to  the  suit^ 
who  have  suffered  judgment  by  default,  have  been  admitted  as 
witness  against  their  own  interest;  and  the  only  enquiry  seems 
to  have  been,  in  a  majority  of  the  cases,  whether  the  party 
called  was  interested  in  the  event  or  not;  and  the  admission 
or  rejection  of  the  witness,  has  depended  on  the  result  of  this 
enquiry.  The  exclusion  on  the  ground  of  interest,  is  a  known 
principle  of  the  law  of  evidence;  and  so  much  did  Lord  Chief 
Baron  Gilbert  consider  this  as  the  only  soUd  objection  against 
the  evidence  of  a  party  to  the  suit,  that,  after  laying  it  down 
as  a  general  rule,  that  no  man  interested  in  the  matter  in  ques- 
tion, can  be  a  witness  for  himself,  he  states,  that  several  corol- 
laries may  be  deduced  from  this  rule;  of  which  he  gives  as 
the  first:  that  a  plaintiff  or  defendant  cannot  be  a  witness  in 
bis  own  cause;  for  these  are  the  persons  who  have  a  most 
immediate  interest,  and  it  is  not  to  be  presumed,  that  a  man 
who  complains  without  cause,  or  defends  without  justice, 
would  have  honesty  enough  to  confess  it.  That  a  party  to  the 
record  should  not  be  compelled  against  his  consent,  to  become 
a  witness  in  a  court  of  law,  is  a  rule  founded  in  good  sense, 
and  sound  policy ;  it  forms  the  point  of  the  decision,  in  the  case 
of  the  King  against  Woodbumy  10  East.y  395,  and  the  deci- 
sion of  that  case  leads  to  the  necessary  inference,  that  if  the 
party  consents  to  be  examined,  he  is  then  an  admissible  wit- 
ness." 

In  the  case  of  the  City  Bank  of  Baltimore  against  Bate- 
many  7  H.i^  J.y  109,  the  Court  of  Appeab  say:— "That  the 
admissions  of  a  party  on  the  record,  are  always  evidence  against 
himself,  because,  being  a  party,  he  cannot  be  compelled  to  give 
evidence  against  his  interest  in  a  court  of  law."  Leading 
necessarily  to  the  inference,  that  if  he  is  called  to  testify 
against  his  interest,  and  consents  to  be  examined,  he  is  a  com- 
petent witness. 

The  same  doctrine  is  held  by  the  court,  in  the  case  of  Lamp- 
ton  against  LamptoUy  6  T.  B.  Monroe^  617;  and  in  Steele 
against  the  Phoenix  Insurance  Company y  3  Binnneyy  312, 
Chief  Justice  TUghmany  when  examining  this  subject,  sec^ : 
"The  reason  of  the  law,  is  the  life  of  the  law.    Now  what  good 
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reason  is  there^  why  a  maa's  testimony  should  be  excluded^ 
merely  because  his  name  is  placed  on  the  record^  as  a  party  to 
a  suit  in  which  he  has  no  manner  of  interest." 

We  thinks  both  upon  principle^  and  on  authority,  that  the 
party  proposed  to  be  called  by  the  appellants,  was  a  legal  and 
competent  witness,  and  that  the  court  below  erred  in  exclud- 
ing him. 

We  have  already  said,  that  the  motion  made  by  the  appel- 
lants to  quash  the  attachment,  discloses  the  facts,  that  the  debt, 
for  the  payment  of  which  this  stock  was  pledged,  was  created 
by  a  bill  of  exchange  drawn  in  New  Yorky  by  J.  L,  and  S. 
Joseph  <$^  Co.,  in  favor  of  various  persons,  on  the  appellants, 
trading  in  London y  and  there  accepted,  and  paid  by  them; — 
and  as  this  case  is  to  be  returned  on  di,  procedendo y  it  is  proper 
for  the  court  to  declare,  what  influence  these  facts,  if  they  had 
been  proved  by  the  appellees,  and  incorporated  into  the  bill  of 
exception,  would  have  had  on  the  question  of  the  competency 
of  the  witness. 

It  was  contended  by  the  coimsel  for  the  appellants,  that  as 
this  bill  of  exchange  was  drawn  in  New  Yorky  it  was  to  be 
regarded  as  a  New  York  contract,  and  therefore  covered  by 
the  discharge  of  Josephy  under  the  bankrupt  law  of  the  United 
States. 

But  to  this  proposition  we  cannot  accede.  On  the  contrary, 
we  think  it  an  established  principle,  that  as  this  bill  of  ex- 
change was  accepted  in  Londony  and  there  paid  by  the  appel- 
lants, London  is  to  be  considered  as  the  place  of  the  contract 

In  the  case  of  Lewis  against  Oweuy  4  B.  if  ALy  653,  *a 
rule  was  laid  to  shew  cause  why  an  exoneretur  should  not  be 
entered  on  the  bail  piece,  the  defendant  having  obtained  his 
certificate  under  a  commission  of  bankruptcy  in  Ireland,  It 
appeared  from  the  affidavits,  that  the  debt  for  which  the  action 
was  brought,  arose  from  the  plaintiffs,  while  residing  in  Eng- 
landy  accepting  and  paying  bills  of  exchange,  drawn  upon 
them  by  the  defendant,  while  residing  in  Irelandy  for  his 
accommodation. 

The  court  said,  the  debt  must  be  considered  to  have  arisen 
where  the  money  was  paid ;  and  that  a  certificate  under  a  com- 
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mission  of  bankruptcy  in  Irelandy  could  not  dischaige  a  debt 
contracted  in  England,  The  same  doctrine  is  established  by 
the  case  of  Burrows  against  Jemimoy  2  Sira.  73.  Story  Conf. 
Lawy  Sec.  ^nfi.     Chitty  on  Bills,  736.     Story  on  Billsy  163. 

Treating  Ltmdony  then^  as  the  place  of  the  contract;  it  is 
clear;  and  indeed  was  not  disputed,  that  the  debt  thus  created, 
could  not  be  reached  and  extinguished  by  the  discharge  of  Joseph , 
under  the  bankrupt  law  of  the  United  States.  No  principle  of 
international  law  is  more  firmly  settled,  than  that  a  discharge  of 
this  character  can  have  no  extra-territorial  operation.  The  late 
Judge  Story  J  in  his  able  commentaries  on  the  conflict  of  laws, 
specJcB  of  the  doctrine  as  well  established: — that  the  dischaige 
of  a  contract,  by  the  law  of  a  place  where  the  contract  was  not 
made,  or  to  be  performed,  will  not  be  a  dischaige  in  any  other 
country.  Conf.  L.y  Sec.  283.  Smith  vs.  Buchdnan,  1  East.^ 
11.     Lewis  vs.  Owen,  A  B.^  A.y  654. 

It  follows  from  the  views  thus  expressed,  that  if  these  facts 
had  been  proved  at  the  trial,  and  made  a  part  of  the  exception, 
the  position  of  the  witness  must  have  been  materially  altered. 
Under  such  circumstances,  while  his  dischaige  under  the 
bankrupt  law,  would  have  operated  upon,  and  extinguished 
the  debt  of  the  appellees,  it  would  have  have  left  unaffected 
that  of  the  appellants,  and  he  would  have  been  directly  inter- 
ested in  maintaining  by  his  testimony,  the  claim  and  tide  of 
the  appellants,  and  therefore  inadmissible. 

In  the  form  in  which  the  case  is  now  presented  to  us,  we 
reverse  the  judgment  of  the  court  below,  with  costs,  and  order 
a  procedendo. 

JUDGMENT   REVERSED   AND   PROCEDENDO   ORDERED. 


N.  H.  Ellicott,  Adm'r  of  Samuel  Ellicott,  vs.  B.  H. 
Ellicott. — December  1845. 

Where  a  testator  deyised  his  estate  to  his  children,  share  and  share  alike,  but 
declared,  that  if  his  son  should  elect  to  carry  on  the  business  in  which  the 
father  was  then  engaged,  he  should  have  for  that  object  his  entire  estate, 
and  in  that  event,  pay  his  brothers  and  sisters,  at  a  valuation  which  the 
will  directed  to  be  made;  and  the  son  so  elected,  and  took  the  estate,  all 
the  debts  being  paid,  the  testamentary  bond  of  the  executor  is  discharged. 
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Appeal  from  the  Orphans  Court  of  Baltimore  county. 

On  the  28th  February  1845^  Benjamin  H.  Ellicott  filed  his 
petition^  alleging;  that  in  March  1839^  William  E.  Charge 
died;  leaving  a  last  will,  devising  his  estate  to  all  his  children; 
but  directed,  that  if  his  son,  Philip  T.  Charge y  desired  to  carry 
on  the  business  in  which  the  testator  was  engaged,  he  should 
have  his  whole  real  and  personal  property  for  that  purpose, 
being  accountable  to  his  brothers  and  sisters  for  their  shares; 
and  constituted  Eliza  Oearge,  P.  T.  Oeorge^  and  said  Ben- 
jamin H,  Ellicott,  his  executors;  that  the  two  latter  only  quali- 
fied, and  gave  as  securities,  Samuel,  Andrew,  and  /.  H.  Elli- 
cott; that  P.  T.  O.,  elected  to  take  the  real  and  personal 
estate,  in  accordance  with  the  power  of  the  will;  that  Samuel 
Ellicott,  one  of  the  sureties,  aforesaid,  died  on  the  13th  De- 
cember 1842,  intestate,  leaving  a  valuable  real  and  personal 
estate,  and  seven  children,  of  whom  the  petitioner  is  one;  that 
Nathaniel  H.  Ellicott,  one  of  his  brothers,  administered  upon 
his  father's  estate.  Prayer,  that  N.  H,  E.  may  distribute  that 
estate. 

The  answer  of  Nathaniel  H.  Ellicott,  alleged,  that  he  did  not 
insist,  that  the  estate  of  his  intestate  must  be  held  as  security, 
for  the  faithful  performance,  by  the  executors,  of  W.  E.  G.,  for 
their  duties  as  such,  but  that  such  view  of  the  responsibility  of 
the  estate  of  his  intestate  is  taken  by  others;  that  he  has  been 
informed  that  able  counsel  are  of  that  opinion;  that  a  distribu- 
tion of  his  intestate  estate  has  not  been  made,  is  to  be  attributed, 
exclusively,  to  the  circumstances  stated  in  the  petition,  and  this 
answer. 

A  second  petition  was  filed  hy  John  D.  Ecarbf  and  wife, 
legatees  and  distributees  of  WiUia/m  E.  George,  alleging,  that 
they  had  not  been  paid,  and  that  a  large  balance  was  due  them ; 
that  they  have  sued  the  executors  of  W.  E.  G.,  and  their 
securities,  for  the  money  due  them;  that  their  action  was  then 
pending;  that  the  estate  of  Samuel  Ellicott  was  still  liable  to 
them.  Prayer,  that  the  distribution  of  his  estate  may  be  re- 
strained, till  the  further  order  of  the  court,  and  for  general 
relief,  &c. 
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The  will  of  W.  E.  George,  amongBt  others,  contained  the 
following  clauses : — 

"I  devise  all  my  real  and  personal  estate,  wheresoever  situ- 
ated, to  my  children,  Eliza ,  Philip  T.,  Antiy  Jonathan  E., 
Robert,  Sarah  H.,  Francis  E.y  Mary  Ann,  and  William  E. 
George,  their,  and  each  of  their  heirs  and  assigns,  share  and 
share  alike." 

'<It  is  further  my  will  and  desire,  that  my  real  estate,  and 
personal  estate,  shall  not  be  sold,  but  that  the  value  of  the  per- 
sonal property  and  estate,  and  debts,  shall  be  ascertained  in  the 
usual  manner,  and  by  appraisement,  and  the  value  of  my  real 
estate  by  my  executors." 

"It  is  further  my  will,  that  if  my  son,  P.  T.  G.,  desires  to 
carry  on  the  business  in  which  I  am  now  engaged,  he  shall  have 
the  whole  of  wy  real  and  personal  estate,  for  that  purpose, 
being  accountable  to  his  brothers  and  sisters  for  their  shares  of 
my  estate,  in  the  following  manner;  that  is  to  say,  he  shall  pay 
to  my  daughters,  Eliza  and  Ann,  immediately  after  my  de- 
cease, and  to  my  other  cl^ldren^  as  he  or  she  shall  arrive,  if 
males,  at  the  age  of  twenty-one,  and  if  females,  at  the  age  of 
eighteen  years^  such  sum  as  shall  be  equal  to  one-ninth  part  of 
my  whole  estate>  the  value  thereof  estimated  a»  aforesaid,  ex- 
cluding^ however^  from  participating  in  such  valuation,  my 
HQVk,  P.  T.  G.)  whom  I  intend  making  one  of  my  executors." 

"It  is  further  niy  will>  that  if  my  son  Philip  shall  elect  to 
carry  on  my  business,  as  aforesaid,  and  pay  to  his  brothers  and 
sisters  as  above  particularly  provided  for,  then  he  shall  have  to 
himself,  his  heirs  and  assigns^  the  whole  of  my  said  estate, 
real  and  personal^  to  dispose  of  as  he  pleases." 

The  election  of  P.  T.  G,,  to  carry  on  his  father's  business, 
and  take  the  estate  at  the  appraisement  under  the  will,  dated 
8th  August  1839,  was  filed  in  the  Orphans  court. 

It  was  admitted,  that  the  debts  due  from  W.  E.  George, 
Ivere  paid  by  his  executor,  P.  T.  G,;  that  the  debts  due  from 
Samuel  EUicottwete  paid. 

The  Orphans  court,  (Kemp,  C.  J.,  and  Readel,  A.  J.,) 
decreed,  that  the  said  P.  T.  G.,  having  made  his  election 
under  his  fiathcr's  will  to  take  his  estate,  the  testamentary  bond 
56        V.3 
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on  that  estate  was  not  responsible  to  his  children;  that  no  part 
of  the  estate  of  Samuel  EUicott,  ought  to  be  retained  to  meet 
liability  on  that  bond,  and  that  N.  H.  EUicotty  administiutor, 
proceed  to  distribute  and  deliver  up  the  personal  estate  of  his 
intestate,  Samuel^  &c. 

From  this  decree,  N.  H.  EUicotty  administiator,  appealed 
to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Magruder  and  Martin,  J. 

By  R.  Johnson  for  the  appellants,  and 
By  G.  L.  DuLANY  for  the  appellee. 

Magruder,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  application  by  the  defendant,  one  of  the  repre- 
sentatives of  Samuel  EUicotty  to  order  the  administrator  of  the 
latter,  to  make  a  distribution  of  his  estate.  The  administrator 
appeared,  and  in  his  ajiswer  objects  to  the  distribution,  upon 
the  ground,  that  his  intestate  was  ;9ecurity  in  the  bond  given 
by  Uie  executors  of  one  WiUiofm  E.  George,  and  as  such, 
may  be  answerable  to  a  large  amount. 

Upon  the  same  ground,  the  distribution  of  the  estate  of  Sam- 
uel  EUicotty  is  resisted  by  one  of  the  children,  and  a  legatee  of 
the  said  George.  Upon  no  other  giound  is  the  distribution 
opposed.  Indeed,  it  is  admitted,  that  all  other  claims  against 
S.  EUicotty  except  to  a  very  inconsiderable  amount,  have  been 
discharged. 

The  will  of  George  is  introduced  into  the  record,  which  also 
furnishes  evidence,  that  Philip  T.  George,  the  executor,  has 
accepted  of  the  estate,  upon  the  terms  mentioned  in  that  will. 
This  court  is  of  opinion,  that  the  children  of  William  E. 
George,  have  no  claim  on  the  bond  given  by  his  executor, 
and,  therefore,  the  matters  stated  in  the  answer,  furnish  the 
executor  with  no  reason  for  delaying  to  distribute  the  estcUe  of 
the  said  Samuel  EUicott. 

DECREE  affirmed  WITH  COSTS. 
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The  Bank  of  the  Metropolis  vs.  Dennis  G.  Obme. — 
December  1845. 

The  objection,  that  a  corporation  sues  by  a  wrong  name,  is  matter  of  abate- 
ment, and  cannot  be  taken  upon  tiie  trial  of  the  general  issue. 

Appeal  from  Anne  Arundel  county  court. 
This  was  an  action  of  assumpsit y  brought  on  the  29th  June 
1840;  by  the  appellant  against  the  appellee^  who  pleaded  non 


At  the  trial  of  this  issue;  after  proof  offered  on  both  sideS;  the 
defendant  prayed  the  court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entided  to  recover  in  the  present  action^  because 
the  suit  was  not  instituted  in  the  true  corporate  name  and  s^le 
of  the  plaintiffs,  and  the  court,  (Dorse y,  C.  J.,  and  Wilkin- 
son, A.  J.,)  being  of  that  opinion,  so  instructed  the  jury.  The 
defendant  excepted,  and  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers, 
Spence,  Magruder  and  Martin,  J. 

By  J.  Johnson  and  W.  Schley  for  the  appellant,  who 
maintained : — 

That  the  corporate  name  used  was  right,  under  the  acts  of 
Congress,  of  1817,  chap.  93,  sec.  23,  24;  and  1821,  chap.  18; 
1836,  chap.  260;  1838,  chap.  191.  They  also  maintained 
the  name  to  be  sufficient,  and  that  the  objection  relied  on, 
could  only  be  taken  in  abatement,  and  before  plea,  pleaded. 
They  cited  Angel  ^  Ames  on  Corp.,  56,  377.  1  Barn.  ^* 
Aid.,  699.  7Mass.,Ul.  2 /fern  ^  Gi«,  478,  493.  Kidd 
on  Corp. ,283.  1  Chitt.  PL,  440.  2  Cotven,  778.  10  Mass., 
360.  4  Peter's  S.  C,  480,  501.  6  Peter's  S.  C,  230,  231. 
6  Eng.  Com.  Law,  9.  6  Maul.  ^  Sel.,  45.  2  W.  Black, 
1120.  10  Coke,  125.  6  Peter's  S.  C,  642,  (note.)  1  Boss. 
^  PvU.,  40.     XH.Sf^  J.,  548.    3  Camp.,  29. 

By  Randall  for  the  appellee,  who  maintained : — 
That  the  acts  of  Congress  cited,  all  showed  that  a  wrong 
name  had  been  adopted.     That  a  corporation,  plaintiff  under 


Digitized  by 


Google 


444  CASES  IN  THE  COURT  OF  APPEALS 

Bank  of  Metropolis  vt.  OnDe.— 1845. 

the  general  issue;  was  bound  to  show  its  charter^  and  that  any 
variance  between  it  and  the  writ;  constituted  a  difference  in 
the  plaintiff,  and  fatal.    5  H,  Sf  /.,  122. 

SpencE;  J.;  delivered  the  opinion  of  this  court. 

We  deem  it  unnecessary  in  this  case,  to  decide,  whether  the 
corporate  name  of  the  bank  be,  TTie  Bank  of  the  Metropolis^ 
or,  The  President  and  Directors  of  the  Bank  of  the  Metro- 
polis; for  the  reason,  that  the  decision  of  this  question  can 
have  no  influence  on  the  conclusion  to  which  we  come. 

The  second  point  raised  by  the  counsel  for  the  appellant, 
is,  that  the  objection,  (if  a  good  one,)  raised  by  the  defendant's 
prayer,  could  only  have  been  made  successfully  by  a  plea  in 

abatement. 

The  name  of  the  plaintiff,  both  in  the  writ  and  declaration, 
is,  <^  The  Bank  of  the  Metropolis. ^^  If  the  corporate  name 
of  the  bank  be.  The  Bank  of  the  MetropoliSy  the  judgment 
of  the  court  was  manifestly  erroneous. 

But,  suppose  the  corporate  name  of  the  bank  is.  The  Presi- 
dent and  Directors  of  the  Bank  of  the  MetropoUsy  the  objec- 
tion is  not,  that  there  is  no  such  corporation,  but,  that  the 
name  used  in  the  declaration  and  writ  differ,  partially,  from 
the  true  name  of  the  corporation;  and  the  point  upon  which 
the  decision  must  turn,  is,  whether  this  variance  can  be  taken 
advantage  of  by  pleas  in  bar,  or  only  by  plea  in  abatement. 

It  was  once  a  question,  whether  a  mistake  of  the  name  of  a 
corporation,  could  be  successfully  pleaded  in  abatement.  Mr. 
Chitty  sa}r8,  it  was  once  doubted,  but  that  it  is  now  settled,  that 
the  mistake  must  be  pleaded  in  abatement.     I  Chit.  PL  391. 

^^A  mere  misnomer  of  a  plaintiff,  whether  a  body  poUdc  or 
natural,  is  pleadable  only  in  abatement;  for  a  new  writ  may 
be  taken  out  by  the  right  name;  but,  if  the  existence  of  the 
person  or  corporation  be  denied,  the  {dea  is  in  bar :  for  if  there 
be  no  such  person  or  corporation,  there  is  an  end  of  the  acticm." 
1  Bac.  AJbridg.y  33,  {Eckt.  1842.) 

We  are,  therefore,  of  opinion,  that  the  court  erred. 

JUDGMENT  REVERSED  AND  PROCEDENDO   AWARDED. 
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Francis  J.  Dallam^  Samuel  ^Brady,  and  The  Mayor 
AND  City  Council  of  Baltimore,  vs.  R.  Oliver's  Exe- 
cutors.— December  1845. 

Taxes  levied  for  the  city  of  BaUtmoret  on  real  estate,  prior  to  1840,  ch.  63, 
are  not  liens  on  the  land,  where  there  is  a  sufficiency  of  persona)  pro- 
perty on  the  premises  taxed,  to  pay  the  same. 

The  act  of  1840,  chap.  163,  which  authorised  the  city  of  BaUimwre  to  provide, 
by  ordinance,  for  the  prompt  collection  of  taxes  due  the  city,  and  to  that 
end,  may  and  shall  have  power  to  sell  real,  as  well  as  personal  property, 
will  not  be  so  construed,  as  to  have  a  retrospective  effect. 

Appeal  from  the  Equity  side  of  BaUimore  county  court. 

On  the  14th  June  1841,  the  executors  and  devisees  of  Ro- 
bert Oliver^  filed  a  bill  against  M,  Winchester  and  others y  to 
enforce  a  vendor's  lien,  for  unpaid  purchase  money  of  land 
sold,  and  obtained  a  decree  for  a  sale  by  a  trustee. 

On  the  7th  May  1842,  Francis  J.  DaUam^  collector  of  the 
city  of  BaUinwrey  filed  a  bill  for  taxes  due  on  the  land  sold  to 
the  Mayor  and  City  Council  of  Baltimore,  for  the  years  1833, 
1834  and  1835,  supported  by  affidavit. 

On  the  25th,  Samuel  Brady y  another  collector,  filed  a  simi- 
lar bfll,  for  the  years  1837  and  1838. 

On  the  30th  September  1842,  the  trustee  reported  a  sale, 
whkh  was  finally  ratified,  and  confinned  on  the  16th  Novem- 
ber of  that  year. 

The  trustee  was  then  ordered  to  pay  the  taxes  claimed, 
unless  cause  to  the  contrary  be  shown,  &c.,  after  notice,  as 
presctibed. 

The  complainants  in  the  cause,  excepted  to  the  pajrment  of 
the  taxes  claimed  : — 

1.  Because  the  same  are  no  liens  upon  the  land  sold  by  the 
trustee. 

2.  That  the  claims  are  barred  by  limitations. 

The  claimants  then  gave  proof,  that  O.  Winchester y  the  ten- 
ant in  possession,  promised  to  pay  the  taxes  aforesaid,  within 
two  or  three  months  of  his  death,  in  1839. 

It  was  admitted,  that  during  Mr,  Winchester's  time,  there 
was  always  personal  property  of  said  Winchester,  sufficient 
to  pay  these  taxes;  and  that  he  died  in  Augtist  1839;  that 
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there  was  personalty  sufficient  for  the  payment  of  the  tax  bills 
upon  the  property^  at  the  time  the  taxes  became  due^  and  for 
a  long  time  afterwards;  and  that  a  judgment  was  recovered  in 
JBaUimore  county  court,  in  the  name  of  Tlie  Mayor  and  City 
Council y  on  the  6th  September  1836,  for  the  taxes  of  1833, 
which  is  yet  unsatisfied. 

On  the  13th  October  1843,  the  county  court,  (Maoritdeb, 
A.  J.,)  decreed  as  follows : — 

No  petition  has  been  filed  in  relation  to  these  claims;  but  the 
question  as  to  the  liability  of  the  fimd  in  court,  arising  from 
the  proceeds  of  sde  of  real  estate,*^  and  that  estate  being  the 
property  upon  which  these  taxes  were  imposed,  has  been  sub- 
mitted after  argument  for  decision. 

It  was  conceded  by  the  counsel,  who  argued  in  support  of 
the  right  to  claim  against  the  fund  for  these  taxes,  and  an 
admission  of  that  fact  has  since  been  filed,  that  there  was  at 
all  times,  from  the  date  of  the  imposition  of  those  taxes,  until 
the  death  of  the  late  George  Winchester ,  a  sufficiency  of 
personal  property  on  the  premises,  which  could  be  made  liable 
for  the  payment  of  them,  and  it  thence  follows,  necessarily, 
that  there  is  no  ground  to  charge  the  land  with  the  pajonent  of 
those  taxes,  Mayor  and  City  Council  of  Baltimore  vs,  Ann 
Chase,  2  Gill  ^  John.,  381,  unless  the  act  of  1840,  chap.  63, 
can  be  construed  to  extend  to  taxes  laid  before  its  passage, 
and  to  be  intended  by  the  legislature,  to  operate  retrospec- 
tively. 

It  is  not  meant  to  deny  the  right  of  the  legislature  to  have 
passed  such  an  act,  provided  they  had  clearly  so  expressed 
such  intention;  but  in  the  absence  of  any  such  expression,  we 
must  adhere  to  the  nile  adopted  by  the  courts  in  the  exposi- 
tion of  statutes,  that  they  are  to  be  construed  to  apply  only  to 
cases  after  their  passage. 

As  the  law  stood,  when  those  taxes  were  imposed,  there 
could  be  no  lien  upon  the  land,  because  there  was  at  all  times 
a  sufficiency  of  personal  property  on  the  premises,  to  satisfy  the 
amount  of  taxes. 

The  claims,  then,  must  be  disallowed,  as  against  the  fund 
in  court,  and  the  claimants  must  pay  the  costs  arising  upon 
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their  proceeding  in  this  cause,  for  the  recoveiy  of  the  same  out 
of  that  fund,  and  the  clerk  is  to  tax  the  same. 

From  this  decree  the  claimants  appealed. 

The  act  of  1840,  ch.  63,  declared,  that  The  Mayor  and 
City  Council  of  Baltimorey  may  and  shall  have  full  power  to 
provide,  by  ordinance  or  otherwise,  for  the  prompt  collection 
of  taxes  due  to  the  city  of  Baltimore  y  and  to  that  end,  may 
and  shall  have  power  to  sell  real,  as  well  as  personal  property, 
any  thing  in  any  act  of  Assembly  to  the  contrary  notwith- 
standing. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorsey, 
Magruder  aiMl  Martin,  J. 

By  Campbell  for  the  appellant,  and 
By  Glenn  for  the  appellee. 

By  the  Court —  decree  affirmed. 


The  Farmers  Bank  op  Maryland  vs,  Leonard  Mackall 
AND  Francis  Tilton. — December  1846. 

Upon  a  creditor's  bill,  for  the  payment  of  a  mortgage  and  other  debts,  the 
lands  of  a  deceased  debtor,  was  decreed  to  be  sold  by  a  trustee  appointed 
for  that  object.  The  trustee  made  and  reported  a  sale.  The  funds  raised 
in  that  mode  being  insufficient,  a  contribution  was  directed  to  be  leTied 
upon  the  derisees  of  the  debtor,  at  their  request,  for  the  balances  due  cer- 
tain specified  creditors,  which  was  done,  and  the  accounts  stated,  both  with 
the  trustee  and  devisees,  confirmed.  After  this,  some  of  the  devisees  paid 
their  contributions  to  the  trustee,  who  wasted  that  part  of  the  funds,  and 
died  insolvent.  A  second  trustee  was  appointed,  who  collected  the  balance 
of  the  contributions.    Held  : — 

1st.  That  this  last  balance,  was  to  be  distributed  rateably  among  the  specified 
creditors  in  the  contribution  account. 

Sod.  That  the  first  trustee  had  no  authority,  either  under  the  original  decree, 
or  the  ratified  accounts,  to  receive  the  same. 

3rd.  That  the  claim  of  the  complainant,  who  obtained  the  decree,  was  not 
affected  by  such  payment  to  the  trustee,  although  the  trustee  was  his  soli- 
citor. Neither  was  that  of  a  mortgagee,  of  the  land  decreed  to  be  sold, 
though  it  included  that  belonging  to  the  contributing  devisees. 
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Equity  will  not  sanction  what  was  done  without  authority,  though  it  would 
haTe  ordered  it  to  be  done,  where  it  endangers  the  interests  of  parties  in- 
terested in  the  act. 

The  relation  of  a  solicitor  to  the  complainant  in  the  cause,  where  the  former 
is  appointed  a  trustee,  to  make  a  sale  by  decree,  becomes  dormant  when 
the  decree  is  obtained.  The  solicitor,  when  he  was  appointed  trustee, 
assumed  a  new  character.  Unauthorised  receipts  of  money  by  the  trustee, 
will  not  be  sanctioned  in  virtue  of  any  supposed  relation  of  client  and 
attorney. 

An  attorney,  after  judgment  or  decree,  has  power  to  collect  the  debt  by  exe- 
cution. 

Appeal  from  the  Court  of  Chancery. 

On  the  19th  January  1824;  James  McCormick,  by  Mm 
Scatty  Esq.y  his  solicitor,  filed  his  bill  in  chancery  against 
Fayette  Gibson;  The  Farmers  Bank  of  Maryland;  James 
Tilton  and  wife;  Clara  Tilton  and  others^  claiming  to  be  a 
creditor  of  Jicob  Gibsony  deceased^  and  having  a  lien  cm  his 
real  property;  the  defendants  being  devisees  and  mortgagees  of 
the  deceased  debtor. 

Onjlhe  13th  May  1836,  the  Chancellor,  (Bland,)  decreed, 
that  the  real  estate  of  Jacob  CHbsony  deceased,  or  so  much 
thereof  as  may  be  necessary,  be  sold  for  the  payment  of  the 
mortgage  claim  of  the  defendants.  The  Farmers  Bank  of 
Marylandy  and  the  claim  of  the  complainant,  as  stated  in  the 
bill,  and  all  otlier  debts  due  from  the  said  deceased;  that 
John  Scott  be  appointed  trustee,  <fcc.  Notice  was  ordered  to 
be  given  to  creditors,  &c. 

An  appeal  was  taken  from  this  decree,  the  result  of  which 
will  be  found  stated  in  —  O.  ^  J.  • 

After  the  cause  was  remanded,  the  trustee,  on  the  2nd  April 
1839,  made  a  report  of  his  sales,  to  amount  of  $15,637.36; 
and  on  the  5th  June  1839,  the  sales  were  finally  ratified. 

After  a  variety  of  interlocutory  proceedings,  the  auditor,  on 
the  11th  March  1841,  reported  an  account  A. — Dr.,  The 
Real  Estate  of  Jacob  Gibson,  deceased,  in  account  with  John 
Scott y  Trustee y  O.,  in  which  the  estate  was  charged : — 

1.  With  costs,  commissions,  &c.,  -    $1,718  21 

2.  With  the  mortgage  of  the  Farmers  Banky     10,869  82 
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Brought  forward,    -        -  $12,588  03 

3.  With  Jos.    TiUon*8  life  interest  in  his 

wife's  equity,  as  sold,  ^  oi  \,    -        -  584  30 

4.  With  the  complainant,  for  his  proportion 

of  Atrs.  TiUon^s  equity,  -        -  275  42 

5.  With  the  complainant's  proportion  of  Ed- 

ward Gfibson^s  devise,         -        -        -       1,266  06 

6.  With  the  complainant's  proportion  of  jFfay- 

ette  GibaorCs  devise,  sold  to  Lhydy     -         379  79 

7.  With  the  complainant,  for  the  balance  of 

Mrs.  Tiltm's  equity,         ...         626  76 


The  amount  of  sales  reported,         $16,619  36 


The  auditor  also  stated  an  account  B,  in  which  the  real 
estate  of  Jacob  Qibson  was  debited : —  * 

1.  To  the  Farmers  Bank  of  Md.,    -        -     $1,084  62 

2.  To  James  McCormick,  the  complainant,         981  72 

3.  To  Mrs.  Tilton,         -        - '      -        -  99Z  83 


And  credited  as  follows : — 
By  this  sum,  due  from  Reynolds  afid  toife, 
By  this  sum,  due  from  M^s.  Bennett^s  hem, 
By  this  sum,  due  by  Uoyd,  for  costs. 
By  this  sum,  due  by  Blake'* s  heirs,  for  costs. 

On  the  29th  April  1841,  the  Chancellor  confirmed  both  these 
accounts,  and  directed  the  trustee  to  apply  the  proceeds  accord- 
ingly, with  a  due  proporticm  of  interest^  that  has  been  or  may 
be  received. 

On  the  29th  September  1841,  Leonard  Mackall  had  leave 
to  appear  in  the  cause,  as  administrator  of  James  TiUon,  de- 
ceased. 

On  the  14th  April  1842,  Frances  Tilton,  one  of  the  defen- 
dants  in  this  cause,  filed  her  petition,  alleging,  that  since  the 
decree  passed  herein,  a  considerable  part  of  the  real  estate  of 
67  v.3 
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her  father;  the  late  Jacob  GHbsofip  has  been  sold  by  the  trustee, 
for  that  purpose  appointed;  and  amongst  other  property ,  that 
part  devised  to  Payette  Gibstmy  that  devised  to  Edward  R. 
Gibson  J  and  that  devised  to  your  petitioner;  that  after  said  sales 
were  made^  the  auditor  of  this  court,  by  his  reports,  dated  on 
the  8th  and  11th  March  1841,  distributed  the  proceeds  of  sale 
amongst  the  parties  properly  entitled,  as  will  particulaily  appear 
by  his  accounts,  marked  A  and  B,  accompanying  his  said  re- 
port; that  by  those  accounts,  which  were  finally  ratified  and 
confirmed  by  your  honcn^,  the  whole  of  your  petitioner's  equity 
of  redemption,  was  applied  to  the  payment  of  the  claim  of  tha 
then  complainant,  Jamfies  McCormicky  after  deducting  the  life 
estate  of  your  petitioner's  then  husband,  since  deceased,  and 
her  right  was  recognised  to  be  substituted  for  the  said  McCcr- 
mickj  to  ike  extent  of  such  application  of  her  equity  of  redemp- 
tion, over  and  above  the  share  or  portion  of  said  debt,  which 
her  property  would  be  eventually  bound  to  pay,  or  would  have 
been  bound  for,  if  all  the  real  estate  of  the  said  Gibson  bad 
been  sold,  and  the  proceeds  thereof  brought  into  court  for  a 
proper  distribution.  Your  petioner  further  shows,  that  by 
account  B,  accompanying  said  report  of  the  auditor,  and  whidi 
was  confirmed,  as  aforesaid,  the  several  sums  to  be  paid  by  the 
other  parties  to  this  cause,  or  for  which  the  estate  of  Jctcob  OUh 
Sony  in  their  hands,  was  answeraMe,  was  fixed  and  ascertained 
in  the  following  manner,  viz:  that  de\nsed  to  Anne  Reynolds y 
was  ordered  to  pay  $2230.60;  that  devised  to  Harriet  Bennetty 
was  ordered  to  pay  $633.47;  that  part  devised  to  Fayette  CHb- 
Sony  and  sold  to  EduHxrd  Uoydy  was  ordered  to  pay  $120.77; 
that  part  devised  to  Fbyette  Gibsony  and  sdd  by  him  to  John 
W.  Blakcy  was  ordered  to  pay  $179.23;  making  in  all  the  sum 
of  $3064.07;  for  which  the  said  estate  of  the  said  Gibson  was 
still  responsible,  after  the  application  .of  the  pxMseeds  of  the 
sales,  at  that  time  efifected  by  the  trustee;  that  by  tfie  same,  the 
said  sum  of  $3064.07,  was  to  be  appUed  as  follows,  namely, 
to  the  payment  of  the  remainder  of  the  complainant's  claim, 
the  sum  of  $981.72;  to  the  pajrment  of  the  remainder  of  the 
mortage  debt  of  the  Farmers  Bank  of  Marybmd,  the  sum  of 
$1084.52;  and  to  your  petitioner,  by  substitution,  the  sum  of 
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$997.83.  That  after  the  order  passed  by  your  honor^  on  the 
29th  April  1841  ^  confirming  the  auditor's  said  accounts^  A  and 
B^  it  became  the  duty  of  the  trustee^  forthwith  to  sell  such 
part  of  the  real  estate  of  the  said  Jaxxb  Oibsoriy  as  was  in  the 
ponession  of  the  seyeral  parties^  answerable^  as  devisees^  for 
the  several  sums  of  money  to  be  distributed^  as  per  account  B, 
unless  they  seyerally  paid  the  sum  assessed  thereupon;  but  this 
he  has  neglected  to  do,  and  in  c<»i8equence  thei-eof^  your  peti- 
tioner has  been  deprived  of  her  just  portion  of  said  sum  of 
money^  after  her  estate  had  been  sold  and  consumed  in  the 
payment  of  ddi>tS9  for  which  the  other  devisees^  and  their 
assignees^  were  justly  responsible. 

Your  petitioner  further  shows^  that  when  she  last  applied  to 
the  said  trustee^  he  alleged  as  a  reason  why  he  could  not  pro- 
ceed; that  the  complainant^  James  McCormicky  had  departed 
this  life,  which  your  petitioner  now  avers  to  be  the  fact,  and 
whose  death  she  now,  therefore,  suggests;  and  she  further  alle* 
ges,  that  since  his  death,  John  McCarmick  had  taken  out  letters 
of  administration  upon  his  estate,  as  will  appear,  and  whom 
she  prays  may,  by  proper  proceedings,  be  made  a  party  to  this 
cause,  in  lieu  and  stead  of  the  said  James  McCormicky  and 
that  the  said  suit  may  stand  revived.    Your  petitioner  further 
suggests,  that  since  the  ratification  of  the  said  accounts,  A  and 
B,  Edward  R.  Gibson y  one  of  the  defendants,  and  a  devisee 
of  the  said  Jacob  Oibsony  has  also  departed  this  life,  leaving 
the  following  children  and  heirs  at  law,  namely,  Rebeccay  who 
has  intermarried  with  one  Jacob  SmaUtooody  Jacob  Napoleon, 
HansoHy  Emily  Eugeney  and  Janette  Oibsony  all  of  whom 
reside  out  of  the  State  of  Maryland;  but  your  petitioner  sub- 
mils,  that  it  appears  from  the  proceedings  in  this  cause,  and 
particularly  from  the  deed  from  the  said  Edward  R.  Cfibson 
to  the  defendant,  Fayette  Gibson y  filed  on  the  19th  January 
1834,  marked  LG,  No.  6,  and  returned  with  a  commission  on 
the  5th  April  1834,  firom  the  deed  from  Fayette  Gibson  to 
Edward  R.  Gibsony  returned  with  a  commission,  and  filed  on 
the  6th  April  1834,  marked  LG,  No.  7,  from  the  decree  passed 
on  the  8th  November  1826,  taking  the  bill  as  confessed  against 
the  said  Edtoard  R,  Gibsony  and  from  said  accounts  A  and 
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B^  wherein  the  proceeds  of  the  devise  to  Edward  R.  Qibsofi, 
have  been  applied  under  an  order  of  this  court;  that  the  interest 
of  the  said  Edward  R.  Gibson^  and  his  heirs^  are  merely  nomi- 
nal; and  she  therefore  prays^  that  the  said  trustee  may  be  or- 
dered and  required  to  proceed  in  the  execution  of  his  trust;  and 
the  said  John  McCormicky  as  administrator  of  the  said  com- 
{dainant;  James  McCormicky  may  be  made  a  party  to  these 
proceedings^  in  lieu  of  the  said  James;  and  your  petitioner 
further  prajrs^  that  the  said  trustee  may  be  ordered  to  report 
what  sums  of  money  he  has  received  from  the  purchasers^  at 
the  several  sales  made  by  him,  and  what  he  has  received  from 
any  of  the  parties  in  this  cause,  &c. 

On  the  15th  April  1842,  the  Chancellor  ordered  that  the  suit 
be  revived  against  John  McCormicky  administrator  of  James 
McCormicky  provided  a  copy,  &c.;  and  that  upon  the  said 
John  becoming  a  party  to  these  proceedings,  the  trustee  foith- 
vrith  proceed  to  close  his  trust,  and  report  to  this  court  as 
prayed;  provided,  also,  a  copy,  &c. 

John  McCormicky  by  his  answer,  after  a  reference  to  the 
petition,  which  he  admitted  to  be  true,  suggested  for  the  con- 
sideration of  the  Chancellor,  ^^whether  the  petition  of  the  said 
Frances  TilioUy  is  according  to  the  rules  and  practice  of  this 
honorable  court,  and  whether  the  proceeding  by  a  bill  of  revi- 
vor and  supplement,  to  which  he  hath  referred,  is  not  the  pro- 
per course  and  remedy  to  be  used  and  adopted  in  such  cases; 
that  he  has  heard,  and  believes  it  to  be  true,  that  Edward  R. 
CHbsoHy  one  of  the  original  defendants  in  the  said  cause,  and 
a  devisee  of  the  said  Jacob  CHbsofiy  hath  departed  this  life, 
leaving  children  and  heirs  at  law,  as  hath  been  stated,  and  that 
they  reside  out  of  the  State  of  Maryland;  and  submits  to  the 
consideration  of  the  Chancellor,  whether  it  is  necessary  that 
they  should  be  made  defendantB  to  the  proceedings,  now  about 
to  be  had  in  the  said  cause  in  this  honorable  court,  &c. 

John  Scott y  Sol.  for  Deft.  John  P.  McCormick." 

On  the  21st  May  1842,  the  Chancellor  directed,  that  the 
order  of  the  16th  April,  be  made  absolute,  without  prejudice  to 
the  said  John  P.  McCormick's  bill  of  revivor  and  supplement, 
that  the  cause  stand  revived,  and  that  the  trustee  forthwith  re- 
port, and  proceed  as  directed  by  the  order  of  the  15th  April  last. 
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On  the  19th  October  followmg^  the  trustee  being  in  default, 
be  was  removed,  and  afterwards,  Henry  C  Mackall  appointed 
in  his  place. 

On  the  9th  June  1843,  the  second  trustee  reported,  that  there 
remained  due  the  sum  of  $518.38,  which  he  had  received 
from  Wrighty  one  of  the  purchasers  imder  the  decree. 

That  the  heirs  of  Bermetty  upon  whom,  by  the  auditor's 
report  of  8th  March  1831,  was  levied,  as  their  portion  of  the 
general  fund,  the  sum  of  $533.47,  paid  on  the  27th  March 
1839,  the  sum  of  $1000  to  the  former  trustee. 

That  the  sum  of  $120.77,  levied  upon  Lloyd,  for  costs,  had 
been  also  paid  to  the  former  trustee. 

That  of  the  sum  of  $2230.60,  levied  upon  Joseph  Reynolds 
and  wifey  there  had  been  paid  to  the  former  trustee,  on  27th 
March  1839,  the  sum  of  $1423.50,  leaving  a  balance  then  due 
of  $806.02,  which  last  mentioned  sum  with  interest,  $1064.16 
has  been  received  by  the  present  trustee  from  the  executore  of 
Reynolds, 

That  the  sum  of  $216.34,  principal  and  interest,  levied  upon 
BlakCy  had  been  received  from  the  sales  of  his  estate  by  the 
present  trustee,  and  that  the  said  sums  are  now  in  hand,  &c. 
The  Chancellor  ordered  them  to  be  deposited  in  court,  which 
was  done. 

On  the  18th  December  1843,  The  Farmers  Bank  of  Ma- 
ryland filed  their  petition,  and  alleged,  among  other  matters, 
that  by  the  auditor's  accounts  ratified,  there  had  been  assigned 
to  them  out  of  the  proceeds  of  the  sales  of  the  real  estate,  in 
port  payment  of  their  claim,         -        -        -        $10,869  82 
Of  which  they  have  received,  by  a  set- 
off of  their  purchase,        -         -  $10,500 
Reduced  by  their  payment  to  the  trus- 
tee, /.  S.,        500      10,000  00 

Leaving  due  to  them  of  the  proceeds  of 

sales  on  this  account, 869  82 

And  on  accoimt  of  their  costs  of  suit,  -  -  -  68  60 
And  on  account  of  the  sum  assigned  them,  to  be 

paid  by  the  parties,  as  per  account  B,         -        -     1084  52 

u 

Making  an  aggregate  due  the  bank,      -        -         .  $2022  94 
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after  paying  off  the  purchase  money  aforesaid;  that  John 
Scott y  from  time  to  time^  promised  to  execute  a  deed  to  them 
for  their  purchase^  but  neglected  so  to  do;  that  afterwards,  H, 
C.  M.  was  appointed  trustee,  to  complete  said  trust,  who  hath 
accepted  the  same,  but  he  declines  setting  off  the  bank's  pur- 
chase against  so  much  of  their  claim,  and  executing  a  convey- 
ance therefor^  without  the  authority  of  this  court.  That  said 
H.  C.  M,,n3  trustee,  did^  on  the  9th  June  last,  deposite  in 
court  to  the  credit  of  this  cause,  $1498.42,  as  will  appear,  Ac. 
They  pray,  that  a  check  for  the  said  sum,  to  be  paid  to  their 
soUcitor^  and  that  H.  C.  M.  may  make  said  set-off  and  cchi- 
veyance,  &c. 

On  this  petition,  the  Chancellor^  on  the  18th  December 
1843,  referred  the  cause  to  the  auditor,  with  directions  to  dis- 
tribute the  money  now  in  court,  in  due  proportion^  assuming 
the  validity  of  the  claims,  as  heretofore  affirmed  by  the  orders 
ratifying  the  accounts  heretofore  stated. 

A  receipt  of  John  Scott ,  trustee,  was  filed  in  the  cause,  dated 
Ist  March  1839,  for  $1000,  received  from  Dr.  L.  Mackall^ 
who  intermarried  with  Frances  Ann  Bennett y  one  of  the  chil- 
dren of  Harriet y  daughter  of  Jacob  Gibson,  and  devisee  undei^ 
his  will,  to  be  accounted  for  by  him,  as  trustee,  for  the  sale  of 
/.  G^s  estate  for  the  payment  of  his  debts,  and  to  be  q^Hed 
under  the  directions  of  the  Chancellor. 

On  the  10th  April  1844,  the  auditor  reported  three  accounts, 
C,  D  and  E. 

In  account  C,  which  was  between  the  estate  of  /.  G.,  and 
John  Scott y  trustee,  the  former  was  credited  with  the  whole 
amount  of  sales,  $15,210.24.  Amount  paid  by  Dr.  L.  Mac- 
kail,  less  commissions^  $^^;  ^e  sum  paid  by  Reynolds , 
$1423.50,  and  that  by  Lloyd's  heirs  to  him,  $120.77,  in  ali^ 
$17,6%.51 ;  and  debited  with  the  debts  of  the  bank^  Ja$nes 
Tilton  and  James  McCormicky  which  nearly  paid  them  in  full. 

Accoimt  D  was  stated  between  the  same  estate,  and  H.  C. 
M,y  trustee,  and  credited  the  estate  with  the  sums  received  from 
Wright,  Reynolds,  and  the  heirs  of  Blake,  $1798.88,  and 
debited,  with  costs,  the  small  balances  due  the  claimants  in 
account  C;  the  balance,  $1439.06,  as  follows,  to  L.  Mackall, 
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^418.03;  to  Mrs.  TiUon,  $1021.03^  for  amount  assigiied  her 
in  account  B. 

Account  E^  between  the  same  as  account  D^  credited  with 
same  amount^  and  debited  with  costs^  $351.22;  also  a  dividend 
on  $1964.34  to  Farmers  Banky  $611.23.  James  TiUony  a 
dividend  on  $133.11;  $34.82;  and  James  McCormick,  for 
account  of  his  claim  in  A  and  B^  $3446.76;  with  a  dividend 
of  $901.61. 

The  parties  respectively  excepted  to  these  accounts;  the  bank 
and  McCormick  claimed  the  fund;  as  adjusted  in  the  account 
E;  which  was  for  the  balance  due  them,  after  allowances  for 
payments  to  them  by  the  first  trustee.  The  other  parties 
claimed;  as  per  account  D. 

On  the  26th  July  1844;  the  Chancellor.  (BlanD;)  ratified 
account  D;  and  directed  the  funds  to  be  paid  accordingly;  and 
the  Fbrmers  Bank  of  Maryland  appealed  to  this  court. 

The  cause  was  argued  before  ArcheR;  C.  J.;  DorseT; 
CHAMBERS;  Spence  and  MartiN;  J. 

By  Randall  for  the  appellant;  and 

By  McLean  and  Worthington  for  the  appellees. 

ArchbR;  C.  J.;  delivered  the  ojHnion  of  this  court. 

The  order  of  the  Chancellor;  appealed  from;  could  only  be 
sustained  on  the  assumption,  that  the  former  trustee  right- 
fully; as  trustee,  received  the  various  amounts  required  by 
account  B;  to  be  contributed  by  the  devisees  of  Jacob  CHb- 
son. 

If  these  sums  were  rightfully  received  by  the  trustee;  to  the 
extent  of  the  bank's  proportion  of  such  payment;  the  claim  of 
the  bank  must  be  considered  as  extinguished. 

But  the  decree;  imder  which  the  trustee  acted;  created  no 
responsibiUty  on  the  trustee;  in  relation  to  these  contributions. 
It  did  not  make  it  his  duty  to  receive  them;  and  we  do  not 
think;  that  any  order  passed  in  the  case;  has  created  such  re- 
sponsibility ;  such  a  consequence  cannot  be  ascribed  to  the  Chan- 
cellor's order;  ot  16th  April  1842;  on  THUon^s  petition;  which 
requires  the  trustee  to  report  the  sums  received  from  the  sales 
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of  the  land;  and  from  the  parties  to  the  suit.  The  Chancel- 
lor,  when  the  trustee  should  have  made  his  report^  was  left 
to  pursue  such  course,  in  confirming  or  rejecting  what  the  trus- 
tee had  done,  after  the  report  should  have  come  in,  as,  in  his 
judgment,  might  have  in  the  most  proper  manner  dispensed 
justice  between  the  parties,  untrammelled  by  his  order  above 
referred  to. 

What  would  be  the  consequence  of  the  trustee's  refusal  or 
neglect  to  report,  in  pursuance  of  the  order  of  the  Chancellor, 
it  is  unnessary  to  state,  further  than  to  say,  that  such  disobedi- 
ence did  not  create  a  liability  on  the  part  of  the  trustee,  under 
his  bond,  for  the  amount  of  the  above  referred  to  contributions, 
which  had  been  paid  to  the  trustee,  without  authority  from  the 
Chancellor  to  receive  them;  and  which,  in  the  then  state  of  the 
cause,  should  have  been  paid  by  the  contributors,  into  the  Court 
of  chancery,  by  authority  of  that  court. 

Nor,  in  our  opinion,  does  the  order  of  the  Chancellor  of  the 
14th  April  1841,  whereby  he  confirmed  accounts  A  and  B,  in 
any  manner  sanction  the  receipt,  by  the  trustee's,  of  these  con- 
tributions. The  order,  so  far  as  it  directs  the  trustee  to  pay 
over  the  proceeds  accordingly,  must  be  considered  as  having 
reference  to  the  proceeds  of  sale,  acknowledged  by  the  trustee 
in  his  report  to  have  been  received.  Account  B,  which  is 
confirmed,  is  not  an  account  of  the  reed  estate  of  Jacob  Qib- 
son  with  the  trustee,  but  an  account  with  sundry  persons,  who, 
choosing  to  be  contributors,  might  exempt  their  lands  from  sale 
under  the  decree;  and  the  credit  side  of  this  account  shows, 
that  the  fact  of  any  previous  pajrment  having  been  made,  was 
not  disclosed  to  the  Chancellor;  on  the  contrary,  the  sums 
placed  to  the  credit  of  that  accoimt,  are  stated  to  be  due  from 
the  persons  therein.  Besides,  no  commissions  are  allowed  in 
accoimt  B,  which  is  fair  to  infer,  would  have  been  allowed, 
if  this  order  had  meant  to  sanction  the  receipt,  by  the  trustee, 
of  these  contributions;  and  looking  to  these  facts,  it  is  quite 
impossible  to  consider  the  confirmation  of  these  accounts  as 
conferring  any  authority  on  the  trustee,  to  have  received  these 
contributions.  If  it  had  been  deemed  important  to  have  paid 
these  contributions,  an  order  should  have  been  obtained,  autho- 
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rising  the  trustee  to  have  received  them;  or  they  might  have 
been  paid,  with  the  sanction  of  the  Chancellor,  into  court. 
As  no  sudi  order  was  apj^ed  for^  the  receq>t  of  these  contribu- 
tioiis  by  the  trustee,  was  wholly  without  authority,  and  can  in 
no  manner  affect  the  persons  in  this  cause,  to  whom,  if  rigtitr 
fully  paid,  they  would  have  be^i  due. 

Had  the  money  remained  in  the  hands  of  the  trustee^  and 
so  ai^peared  by  his  report,  the  Court  of  chancery  would, 
doij^essly,  have  sanctioned  such  payments,  and  distributed 
th«n  according  to  the  equities  of  the  respective  parties;  but  if  it 
be  true,  as  suggested,  that  the  amounts  thus  received  by  the 
trustee,  have  been  by  him  wasted,  we  cannot  conceive  that 
equity,  by  sanctioning  what  was  done  without  authority,  would 
endanger  the  interests  of  the  parties  having  claims  on  such  con- 
tributions. 

We  do  not  mean  to  intimate  by  any  thing  we  have  said, 
that  if  the  Chancellor  had  sanctbned,  as  contended,  by  his 
order  the  receipt  of  the  funds,  after  the  same  had  been  wasted, 
that  such  order  would  have  been  conclusive  on  the  parties. 

The  sum  now  in  court  for  distribution,  is  made  up  of  the 
balance  due  on  the  sale  of  Marengo,  and  of  c(»itribution8 
made  by  sundry  persons,  whose  names  are  mentioned  on  the 
credit  side  of  account  B.  The  proceeds  of  sale,  and  of  these 
contributions,  were  r^htfully  appropriated  by  accounts  A  and 
B:  which  have  been  ratified.  Excepticms  thereto  havkig  been 
overruled,  and  the  fund  in  hand  must  be  applied,  (as  what  hits 
heretofore  been  received  of  the  purchase  money,  may  itave 
been  wasted,  or  in  danger,)  to  all  the  creditors  and  others,  in 
accoimts  A  and  B,  to  whom  such  money  was  awarded,  in  due 
proportion,  having  regard  to  the  respective  amoimts  dtie  to  said 
claimants,  as  appear  by  the  above  referred  to  accounts. 

So  far  as  the  fund  for  distribution,  consists  of  the  purdiaae 
money  for  the  lands  sold  by  the  former  trustee,  that  must  be 
distributed  among  the  persons  in  account  A,  to  whom  the  pur- 
chase money  was  distributed;  and  so  far  as  the  same  consists  of 
money  paid  to  the  trustee  by  the  contributors,  that  must  be  dis- 
tributed among  the  persons,  to  whom,  by  the  account  B,  the 
contributions  were  assigned;  and  the  said  distributions  are  to  be 
58        v.3 
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made  by  the  rule  just  designated.  If  the  entire  funds  have  not 
been  wasted;  but  the  trustee  has  made  payments^  to  some  ez- 
tent;  to  the  claimants,  then,  in  making  distribution  of  the  fund 
in  court,  such  sum  as  shall  be  found  to  have  been  paid,  shaD 
be  taken  into  account;  and  in  such  case,  such  claimant  shall 
be  excluded,  if  it  be  found,  that  he  has  received  more  than  he 
would  have  received,  if  all  the  funds  had  been  wasted  and  the 
fund  was  distributed;  as  in  such  case,  has  been  above  directed. 
There  is  nothing,  in  our  judgment,  which  should  prevent 
McCormick  from  obtaining  his  due  proportion  oi  the  funds  in 
the  hands  of  the  trustee.  He  had  sought  redress,  in  a  court  of 
equity,  for  the  recovery  of  his  claim,  and  the  former  trustee 
was  his  solicitor — but  the  relations  between  him  and  his  solici- 
tor, so  far  as  is  disclosed  by  suiy  evidence  on  the  record,  be- 
came dormant  when  the  decree  was  obtained;  and  the  soUci- 
tor,  when  he  was  appointed  trustee,  assumed  a  new  character, 
and  incurred  the  responsibilities  attendant  upon  such  newly 
assumed  character.  McCormick  was,  certainly,  not  after- 
wards bound  by  any  act  which  he  might  do,  or  omit  to  do, 
either  as  a  trustee  or  an  individual;  and  might  seek  redress  for 
any  violation  of  his  duty  as  trustee,  on  his  bond,  or  against 
him,  individually,  for  any  act  of  wrong  he  may  have  commit- 
ted without  the  scope  of  the  bond;  and  we  cannot  perceive 
that  he  is  to  be  treated  as  assenting  to  any  unauthorised  receipt 
of  money  by  the  trustee,  in  virtue  of  any  supposed  relation  of 
client  and  attorney.  It  is  not  meant  to  be  intimated,  that  an 
attorney,  after  judgment  or  decree,  has  no  power  by  execution 
to  collect  the  debt;  but  after  decree,  if  the  attorney  becomes  a 
trustee,  and  either,  as  trustee,  receives  the  money,  or  it  is  paid 
to  him,  in  that  character,  and  received  by  him,  as  was  done  in 
.this  case,  under  color  of  his  office  as  trustee,  such  pajnuent  to 
the  trustee,  is  not  a  payment  to  the  complainant.  It  has  been 
suggested,  that  John  Scott y  as  solicitor  for  McCormick y  filed  his 
answer  to  TiUon*s  petition,  but  this  was  long  after  the  unau- 
thorised receipt  by  the  trustee:  the  answer  having  been  filed 
on  the  19th  May  1842,  and  the  money  received  by  the  trustee 
in  March  1839. 
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By  the  account^  which  has  been  confirmed  by  the  Chancel- 
lor, and  which  is  appealed  from  in  this  case,  after  paying  the 
costs  and  expenses  of  the  present  trustee,  the  money  received 
by  the  present  trustee  is  applied,  to  make  good  to  the  contribu- 
tors over-pa)rments  made  by  them;  while  the  creditors,  and 
others,  are  made  to  lose^  by  the  admitted  defalcations  of  the 
former  trustee.  We  cannot  perceive  any  principle  of  equity, 
which  would,  under  such  circumstances,  place  one  creditor 
on  higher  ground  than  another;  nor  can  we  conceive  why  he, 
who  without  authority  has  over-paid  his  contribution,  should, 
for  reimbursement,  obtain  compensation  from  what  has  been 
saved,  while  the  creditors,  whose  claims  had  been  allowed, 
and  properly  allowed,  are  thrown  upon  the  possible  chance  of 
recovering  their  claims  from  a  trustee's  estate,  which  is  admit- 
ted to  be  insolvent. 

The  order  of  the  Chancellor  appealed  from,  is  reversed,  and 
the  cause  remanded  to  the  Court  of  chancery. 

ORDER  REVERSED  AND  CAUSE  REMANDED. 


The  Mutual  Safety  Insurance  Company  vs.  Esdale  P. 
Cohen. — June  1846. 

Where  a  vessel  insured  was,  by  one  of  the  perils  insured  against,  so  far 
damaged,  that  under  all  the  circumstances  attending  her  situation  conse- 
quent on  said  injury,  it  was  necessary,  in  the  opinUm  of  the  jury,  for  the 
interest  of  all  concerned,  that  she  should  be  sold,  and  that  under  such 
necessity,  she  was,  in  good  faith,  sold  by  order  of  a  court  of  admiralty, 
decreeing  salvage,  the  assured  is  entitled  to  recover  for  a  total  loss, 
although  the  jury  may  find,  or  the  court  be  of  opinion,  that  there  was  no 
valid  abandonment  by  him. 

If  there  be  an  urgent  necessity  for  the  sale  of  an  insured  vessel,  damaged  by 
the  perils  of  the  sea,  the  master,  as  agent,  both  of  the  insured  and  under- 
writer, has  a  right  to  sell  the  vessel,  and  such  sale  constitutes  a  total  loss, 
for  which  the  underwriters  are  responsible;  and  if  the  jury  find  such  neces- 
sity,  there  is  no  obligation  on  the  part  of  the  assured  to  abandon. 

Where  a  variety  of  prayers  were  submitted  to  the  court  by  the  plaintiff  and 
defendant,  and  the  instruction  given  by  the  judge  to  the  jury,  covered  the 
whole  ground  of  controversy,  the  judgment  will  not  be  reversed,  though 
some  of  the  prayers  refused,  were  in  themselves  correct. 
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Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit  y  brought  against  the  appel- 
lants; a  foreign  coiporation^  incorporated  by  the  State  of  New 
York,  on  Slst  December  1842.  The  company  aj^peared^  and 
pleaded  non  assumpsit. 

At  the  trial  of  this  cause^  the  plaintiff^  to  prove  the  issue  on 
his  part>  offered  in  evidence  the  policy  of  insurance^  executed 
by  the  defendant^  for  "jEf.  P.  Cohm,  on  account  of  whom  H 
may  concern.  Loss  payable  to  hiro^  by  which  they  caused  to 
be  insured;  at  and  from  the  13th  August  1842,  at  noon,  until 
the  13th  August  1843,  at  noon;  if  then  absent;  liberty  to  renew 
for  three  months^  at  j^ro  rata  premium^  each  passage  subject  to 
its  own  average;  upon  the  body;  tackle,  iS&c.;  of  the  good  brig, 
called  the  T.  Street.  Spinning  the  adventure  upon  the  said 
vessel;  &c.;  at  and  from;  as  aforesaid;  and  so  shall  continue 
and  endure;  until,  as  aforesaid.  And  it  shall  and  may  be 
lawful  for  the  said  vessel;  in  her  voyage,  to  proceed  and  sail  to. 
touch  and  stay  at;  any  ports  or  places;  if  thereunto  obliged  by 
stress  of  weather,  or  other  unavoidable  accident,  without  preju- 
dice to  this  insurance.  The  said  vessel;  tackle;  &c.;  herdl>y 
insured,  are  valued  at  the  sum  insured,  $10,000,  without  any 
further  account  to  be  given  by  the  assured  to  the  assurers,  or 
any  of  them,  for  the  same,  touching  the  adventures  and  perils, 
which  the  Mutual  Saf^y  Insurance  Company  is  contented  to 
bear,  and  take  upon  itself  in  this  voyage;  they  are  of  the  seas, 
men  of  war,  &c. 

And  it  is  further  agreed,  that  in  case  a  total  loss  shall  be 
daimed  for,  or  on  account  of  any  damage  or  charge  to  the  said 
vessel,  the  only  basis  of  ascertaining  her  value,  shall  be  her 
valuation  in  this  policy." 

It  was  admitted,  that  at  the  date  of  said  policy,  and  tfi^ice- 
forth,  and  at  the  time  of  the  loss  claimed  for  in  this  case,  the 
plaintiff  was  owner  of  the  vessel  mentioned,  as  insured  by 
said  pdicy .  The  plaintiff  then  read  in  evidence  the  fdlowing 
depositions : — 

Thomas  Crom/well  deposes,  that  he  was  the  master  of  the 
brig  T.  Street y  on  her  voyage  from  New  Orleans  to  Kingstony 
Jamaica;  that  he  left  the  Balizey  on  the  first  day  of  October 
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1842;  they  had  bad  weather  from  the  time  the  steamboat  took 
them  over  the  bar,  and  on  the  3rd  of  October  it  came  on  so 
heavy,  they  had  to  heave  to  under  a  forespencer.    About  four 
o'clock,  on  the  4th  of  October,  the  spencer  blew  away,  and 
they  lay  under  bare  poles,  and  the  brig  was  on  her  beam  ends, 
and  they  cut  away  her  mainmast  to  keep  her  off  befcnre  the 
wind,  seeing  that  she  woidd  not  right  unless  her  mainmast  was 
cut  away.    In  cutting  away  her  mainmast,  it  carried  away  the 
fore  topmast  and  all  the  saib  and  rigging  attached  to  them,  and 
left  them  no  sails  at  all,  except,  &c.,  which  were  in  the  cabin. 
After  the  gale  was  over,  they  got  the  before  mentioned  sails 
up,  and  steered  before  the  wind,  and  on  Monday  week,  the 
12th  of  October  aforesaid,  they  struck  on  Florida  reefy  and 
let  go  both  anchors,  and  brought  her  up,  head  to  the  wind. 
They  lay  there  all  night,  just  clear  of  the  bottom,  and  the 
next  morning  the  sea  broke  all  around  her,  and  she  began  to 
thump  heavy  on  her  boCtcnn,  and  deponent  was  afraid  she 
would  bilge,  and  sUpped  her  chains  and  let  her  go  ashore,  and 
started  his  mate  and  two  men  to  Key  West  for  assistance,  and 
at  ten  o'clock  that  night  got  assistance,  and  lightened  the  br^, 
by  taking  flour  out  of  her,  and  they  found  three  feet  of  water 
in  her  hold.    Deponent  finally  gave  her  up  to  the  wreckers, 
and  they  got  her  into  Key  Wesiy  by  keeping  both  pumps 
going  all  the  time  to  keep  her  free.    At  Key  West  he  called  a 
survey  on  her,  and  the  surveyors  advised  her  to  be  sold,  and 
deponent  applied  to  the  court  for  a  sale.     It  was  then  costing 
twenty  dollars  a  day  to  keep  her  pumped  out,  to  prevent  her 
sinking  aloi^  ride  the  wharf.    The  judge  of  the  court  ordered 
her  to  be  sold,  and  awarded  one-half  of  the  proceeds  of  sale  to 
the  salvors.     The  brig  was  sold  under  the  order  of  the  court, 
and  the  vessel  and  all  her  materials  sold  for  about  eleven  hun- 
dred ddlaiB.    He  brought  home  about  eighteen  hundred  dol- 
lars, on  account  erf  the  vessel  and  cargo;  how  much  on  account 
of  the  vessel,  and  how  much  on  account  of  the  caigo,  he  does 
not  know  now;  he  gave  the  papers  to  Mr.  Coheriy  the  plaintiff. 
Cross  Examined. — Deponent  states  that  he  could  do  nothing 
vrith  her,  that  he  was  afraid  of  the  lives  of  the  crew,  and 
they  slij^)ed  the  chains  to  let  her  go  ashore,  and  sent  for  die 
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wreckers.  It  was  twenty  miles  from  the  reef  to  Key  West. 
Deponent  took  the  cargo  of  floiir^  (not  quite  ail — as  much 
as  he  could  get^)  and  either  the  next  day  or  the  day  after^  the 
wreckers  brought  her  to  Key  West;  there  were  from  twenty  to 
thirty  wreckers  on  board  of  her.  Deponent  went  with  the 
cargo  of  flour  to  Key  West,  and  the  mate  and  crew  went  with 
the  vessel  to  Keff  West.  The  brig  drew  about  seven  feet, 
without  cargo,  and  ten  when  loaded  with  flour.  He  had  two 
mates  and  four  men  before  the  mast,  the  cook  and  himself. 
The  brig  was  sold  by  order  of  the  court,  and  was  bought  by  a 
gentleman  of  Key  Westy  by  the  name  of  S.  Healy.  When 
deponent  left,  Healy  was  repairing  her,  and  had  put  masts  in 
her  which  he  took  from  another  vessel.  Deponent  knows 
nothing  about  her  since.  Deponent  was  about  twenty  days  in 
Key  West. 

The  survey  set  forth,  that  the  surveyors  report :  '^Repaired  on 
board  said  vessel,  and  after  a  careful  and  impartial  survey  of 
her  hull,  &c.,  find  that  she  was  dismasted  in  a  hurricane  on 
the  4th  inst.,  in  which  she  lost  all  her  spars,  except  fore-mast, 
fore-yard  and  bow-sprit,  with  the  entire  rigging  and  sail,  and 
the  hull  very  much  strained  throughout,  after  which  she  nm 
ashore  on  the  reef,  where  she  lost  both  anchors  and  chains, 
and  now  leaks  so  badly  as  to  keep  both  pumps  constantly 
going.  We  therefore  recommend  the  master  of  said  vessel, 
to  incur  no  expense  on  said  vessel,  but  to  sell  her  immediately 
for  what  she  will  fetch,  as  her  condition  is  so  bad  as  not  to 
warrant  an  estimate  of  repairs." 

One  of  the  surveyors,  sworn  by  the  plaintifi*,  on  cross-exami- 
nation deposed,  that  in  the  examination,  the  leak  appeared  to 
be  in  her  bottom,  occasioned  by  great  straining  the  brig  had  had 
that  the  leak  was  not  stopped  then;  that  he  saw  the  brig  some- 
time afterwards,  hove  keel-out  at  Chreen^s  wharf,  and  carpenters 
endeavoring  to  heave  the  after-part  of  the  keel  into  its  place^ 
that  he  presumes  they  stopped  it  then;  does  not  know  whether 
they  did  or  not;  that  the  leak  was  not  ordered  to  be  stopped  by 
the  surveyors,  nor  examination  of  her  bottom  had,  in  conse- 
quence of  the  brig  being  without  spars  and  rigging  suflficient 
to  heave  her  down,  and  the  expenses  of  fitting  temporary  ones 
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(it  not  being  possible  to  procure  proper  spars  for  the  vessel  here,) 
would  have  been  so  great,  that  it  was  judged  for  the  interest  of 
all  concerned,  better  for  the  master  to  abandon  her,  and  sell 
her;  and  the  surveyors  did  not  believe,  that  the  hull  of  the 
vessel  was  worth  the  expenses  of  the  outfit  it  would  have 
required,  to  render  her  fit  to  go  to  sea,  it  having  been  so  much 
damaged  and  injured  in  the  recent  hurricane,  and  the  severe 
thumping  she  had  had  upon  the  reef. 

Another  of  the  plaintiff's  witnesses  also  stated  on  cross-exa- 
mination, that  he  was  present  at  the  sale  of  the  brig;  thinks 
there  were  twenty  or  thuty  persons  present;  that  there  were  six 
or  seven  bidders;  Healy  was  purchaser,  as  he  understood  from 
Heab/  himself. 

One  of  the  defendant's  witnesses  deposed,  that  the  vessel 
could  not  have  been  made  seaworthy,  for  the  prosecution  of  her 
voyage,  for  four  times  the  amount  that  it  cost  Healyy  as  he 
did  not  put  sufiicient  repairs  upon  her,  to  render  heir  sear 
worthy. 

Another  witness  for  the  defendant,  deposed,  that  after  she 
was  purchased  by  Healyy  he  saw  the  brig  hove  out;  that  she 
appeared  much  strained;  supposes  that  was  the  cause  of  h^ 
leaking;  afterwards,  made  a  voyage  from  Key  West  to  New 
Orleans  in  the  brig;  that  she  continued  to  leak  badly  all  the 
voyage.  That  the  brig  was  sold ,  and  bought  by  Healyy  for  him- 
self. That  the  repairs  of  the  brig  here.  Key  Westy  were  merely 
temporary,  everything  put  upon  her  was  temporary;  these 
repairs  cost  between  two  and  three  thousand  dollars,  including 
the  first  purchase;  that  she  was  scarcely  seaworthy  when  she 
left  for  New  Orleans. 

There  was  other  proof  of  a  similar  character,  that  she  could 
not  have  been  repaired  at  a  less  expense;  that  she  was  sold  in 
New  Orleans;  that  she  took  in  a  caj^o  for  Havana;  that  she 
then  leaked  so  badly,  that  an  extra  number  of  hands  had  to 
be  shipped  to  keep  her  sufliciently  free,  to  enable  her  to  pro- 
ceed on  her  voyage  to  Havana;  that  when  she  returned  to 
New  OrleanSy  she  was  taken  in  the  dry  dock,  and  thoroughly 
repaired  and  coppered;  that  those  last  repairs  cost  about  $4000, 
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as  he  was  infoimed  by  the  captaki  of  the  brig^  who  had  becoiae 
a  part  owner* 
The  plaintiff  then  read  in  evidence  the  following  lettem  :-^ 

Baltimore  J  October  TStky  1842. 
Chas.  F.  Singleton,  Esq., 

Agent  of  the  Muhjud  Safety  Ins.  Co.  of  New  York. 
Sir  : — ^The  onlj  information  I  have  relative  to  the  h6g  T. 
Street y  insured  with  you,  is  what  is  contained  in  a  letter  pnb- 
lished  in  the  newspapers^  dated  Key  West,  14th  October  1842; 
from  which  I  infer,  that  the  damage  done  the  vessel,  the  ex- 
penses of  getting  her  off,  the  salvage  to  be  paid  the  wredDUs, 
the  expenses  of  repairs,  and  other  expenses  at  Key  WM,  will 
amount  to  what  may  be  deemed  a  total  loss  of  said  vessd.  In 
consequence,  I  hereby  abandon  to  you  saad  vessel,  and  daim 
from  you  a  total  loss.    I  am,  respectfully,  sir^ 

Your  obdH  serv't. 
Signed,  E.  P.  Coaen. 

Nooember  28th,  1842. 
E.  P.  Cohen,  Esq. 

Dear  Sir  : — I  have  just  received  instructions  firom  Ae  Mu^ 
tual  Safety  Insurance  Company  of  New  Yorky  to  notify  you, 
that  they  disclaim  all  interest  in  the  brig  T.  Street y  and  deny 
their  liabOity  for  any  but  a  partial  loss  on  said  vessel,  und^ 
their  policy.  This  partial  loss,  when  properly  jnoved  and 
adjusted,  will  be  promptly  settled.  The  directors,  believing 
diat  your  title  to  the  vessel  has  not  been  divested,  and  not  in- 
tending to  acquiesce  in  any  but  a  claim  for  partial  loss,  as  above 
stated,  have  deemed  it  right  to  give  you  this  notice^  that  you 
may  avail  of  the  earliest  occasion  to  reclaim  the  vesseL 

Yours,  ifcc.  C.  P.  S. 

The  plaintiff  then  read  in  evidence,  a  transcript  of  admiralty 
proceedings  at  Key  Westy  upon  a  libel  filed  in  the  district  court 
of  the  U.  S.y  praying  for  an  allowance  of  salvage  in  relation 
to  the  said  brig. 

The  district  judge  decreed,  that  the  marshal  advertise,  and 
proceed  to  sell  on  the  19th  inst.,  the  said  brig,  she  being  found 
unworthy  of  repairs,  and  that  he  also  sell  so  much  of  the  cargo 
as  may  be  necessary,  with  the  proper  proportion  of  the  pro- 
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ceeds  of  the  sale  of  the  brig  to  pay  the  costs  and  expenses  of 
this  suit,  the  wharfege,  storage,  and  labor  in  landing  said  caigo. 
That  the  residue  of  said  cargo,  the  marshal  and  cleik  divide 
and  set  off  to  the  libellants,  the  one  moiety  thereof  in  fiill 
compensation  for  their  services  in  saving  the  same^  and  that 
the  clerk  also  pay  the  one  moiety  of  the  proceeds  of  the  sale 
of  the  brig,  to  the  Ubellants,  after  first  deducting  its  proper  pro- 
portion  of  the  costs  and  expenses  of  saving  said  brig." 

Under  this  decree,  the  sales  of  the  brig  amounted  to  $1109.15. 
Her  cargo,  in  part,  $623.  Residue;  five  hundred  and  seven 
barrels  flour,  divided  in  kind,  ice. 

The  defendant  then  proved,  under  a  commission  to  New 
Orleans^  that  the  witness  has  knowledge  of  the  brig  T.  Street^ 
as  she  lay  in  the  port  of  New  Orleans ^  on  the  5th  December 
1842,  having  been  on  board  of  her  on  that  day;  that  she  was 
then  in  good  condition,  and  deponent  thinks  sea-worthy.  The 
condition  of  her  hull  was  good  and  sea-worthy.  Deponent 
saw  the  brig  in  September  or  August,  18^.  The  difference 
in  value,  on  the  5th  December  1842,  and  at  the  former  period, 
when  deponent  saw  her,  deponent  thinks  was  about  $1500; 
that  is  to  say,  Ae  was  worth  less  by  $1500  on  the  5th  Decem- 
ber 1842,  than  she  was  in  September  or  August  previous,  when 
deponent  saw  her.  He  does  not  know  the  name  of  the  owner 
of  the  brig,  on  the  Gth  December  18^.  Thinks  her  captain's 
name,  in  whose  chaige  she  was,  was  Healy,  The  cost  of 
repairs  necessary  to  place  her  in  the  condition  she  was,  previ- 
ously to  her  disaster,  must  have  been,  deponent  thinks,  dbout 
$1500.  The  repairs  which  she  seemed  to  have  undergcme,  to 
enable  her  to  prosecute  her  voyage  from  Key  West  to  New 
Orleansy  to  her  hull,  merdy  heaving  out  and  caulking,  and 
putting  on  part  of  a  false  keel.  Her  spars,  riggmg  and  sails^ 
had  all  been  changed,  part  new  and  part  old,  except  the  fore- 
mast, bow-sprit,  fore-gaft,  and  fore-rigging.  The  deponent 
estimated  the  value  of  the  brig,  as  she  arrived  firom  Key  West, 
at  $3500.  Her  value,  he  thinks,  at  New  OrleanSy  after  all 
necessary  repairs  should  have  been  put  upon  her^  would  have 
been  $5000;  that  is  to  say,  if  she  had  been  put  into  as  good 
order  or  condition,  as  she  was  in  when  deponent  saw  her,  in 
59  v.3 
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September  or  August  1842.  If  coppering  had  been  put  upon 
her^  she  would  have  increased  in  value  to  $6000. 

The  defendant  also  proved  by  another  witness^  that  he  saw 
and  examined  the  T.  Street y  for  the  first  time,  on  the  9(h 
January  1844;  that  he  estimated  the  value  of  the  said  T. 
Street y  on  the  said  9th  January,  if  all  necessary  repaiEB  were 
put  upon  her,  at  $6600;  as  she  then  was,  he  regarded  her  as 
worth  $4000.  If  copper  had  been  put  upon  her,  the  value 
would  be  varied,  in  his  estimation,  $1000.  That  he  critically 
examined  the  said  T.  Street^  on  the  9th  January  1844;  that 
he  found  her  hull  in  an  excellent  condition,  and  with  no  ap- 
pearance of  having  ever  suffered  any  damage;  there  had  been 
no  strain,  either  inside  or  outside,  upon  it;  and  her  ways  and 
fastenings,  all  appeared  as  fair  as  when  first  put  in,  and  no 
signs  of  strains  or  leak  in  any  part  of  them  appeared.  Her 
bottom,  when  she  was  hove  out  to  be  coppered,  was  in  good 
(Hrder,  and  did  not  show  any  signs  of  repairs  having  been  latdy 
made,  except  putting  on  it  a  small  piece  of  the  false-keel.  Her 
spars  were  all  new,  excepting  the  foremast,  bow-sprit,  and  fbre- 
gaff.  Her  rigging  was  all  new,  except  the  lower  rigging  on 
the  foremast.  Her  sails  were  all  ccMnposed  of  second-hand 
sails,  that  had  been  used  in  other  vessels,  and  did  not  fit  the 
spaiB  to  which  they  were  attached. 

Other  evidence  was  also  offered,  of  the  conditicxi  of  the  bi%, 
and  cost  of  repairs,  after  the  injury  at  JST.  W.,  wad,  abo,  at 
New  Orleans. 

The  defendant  then  prayed  the  court  to  instruct  the  jury  :— 

That  the  letter  of  the  plaintiff  to  the  defendant,  given  in 
evidence,  and  purporting  to  abandon  to  the  defendant  the  ves- 
sel insured,  does  not  operate  as  an  abcuidonment;  and  that  the 
I^intiflr  is  entitled  to  recover  only  for  a  partial  loss. 

That  the  plaintiflf  is  not  entitled  to  recover  for  a  total  loss, 
unless  they  shall  find,  that  the  vessel  by  the  disasters  given  in 
evidence,  sustained  damage,  (including  the  amount  of  salvage 
adjudged  and  received,  to  an  amount  exceeding  $6000;  and 
that  in  estimating  said  damage,  the  jury  are  to  take  into  con- 
sideiation  what  was  expended  for  the  vessel's  repairs  at  Kejf 
West  after  the  sale,  and  what  was  afterwards  expended  on  her 
to  repair  said  damages,  at  New  Orleans, 
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That  in  determining  the  necessity  to  sell,  they  are  to  have 
referrence  to  the  circumstances  occurring  subsequently  to  the 
sale  of  the  vessel,  in  respect  of  the  damage  suffered  by  her, 
and  the  extent  and  cost  of  repairs  actually  required,  and  the 
actual  condition  of  the  vessel  at  Key  Westy  before  said  sale. 

That  if  they  shall  find  that  the  master,  after  the  arrival  of 
the  vessel  at  Key  Westy  might  have  communicated  by  letter 
with  the  plaintiff,  and  through  him,  with  the  insurers,  and 
obtained  their  directions  as  to  the  course  to  be  pursued  by  him 
with  the  vessel,  vrithout  such  a  delay  as  would  have  rendered 
the  destruction,  meanwhile,  of  the  vessel  probable;  or,  as  would 
have  made  a  sale  of  her  necessary,  to  prevent  total  loss  from 
her  actually  perishing,  or  being  rendered  utteiiy  worthless, 
then  the  plaintiff  is  not  entitled  to  recover,  except  for  a  partial 
loss. 

That  the  necesdty  that  suffices  to  warrant  a  sale  by  the 
master,  must  be  one  \idiich  leaves  no  alternative  to  a  sale,  and 
puts  the  party  in  a  state  of  positive  compulsion  to  act. 

That  according  to  the  true  construction  of  the  policy,  as 
given  in  evidence,  the  necessity  to  justify  a  sale  does  not  arise, 
unless  the  damage,  (including  the  amount  of  salvage  adjudged 
and  received,)  shall  be  found  by  the  jury  to  have  exceeded  one- 
half  of  the  value  of  the  said  vessel,  as  stated  in  the  policy;  that 
k  to  say,  that  if  the  jury  shall  believe  from  the  evidence,  that 
the  repairs  and  expenses  of  the  vessel  at  K.  W.,  and  the 
necessary  repairs  at  Key  West  to  enable  her  to  proceed  to 
New  OrleanSy  and  the  repairs  and  expenses  for  repairing  her 
damage  thoroughly,  added  to  the  salvage  albresedd,  did  not 
exceed  the  said  one-half,  the  plaintiff  is  not  entitled  to  recover 
for  more  than  a  partial  loss. 

That  in  determining  upon  the  point  of  necessity  to  sell,  the 
jury  are  to  attach  no  weight  to  the  recommendation  of  a  sale 
made  by  the  two  surveys,  inasmuch  as  the  said  surveyors  are 
not  on  oath, — and  show,  that  there  was  no  thorough  examina- 
tion of  the  vessel  by  the  surveyors,  nor  any  estimate  of  requi- 
edte  repairs,  temporary  or  thorough;  and  that  to  ascertain  the 
actual  damage  'suffered  by  the  vessel,  and  the  necessity  of  the 
sale,  the  jury  are  not  only  to  take  into  view  the  circumstances, 
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as  appearing  at  Key  Wesiy  in  reference  to  the  vessel,  but  also 
tne  fact  (^  the  subsequent  repairs,  and  the  amount  thereof,  and 
the  restoration  of  the  vessel,  so  far  as  the  same  are  shown  in 
testimony. 

The  j^aintiff  prayed  the  court  to  instruct  the  jury,  as  fol- 
lows : — 

If  the  jury  shall  find  from  the  evidence,  that  the  vessel  in- 
sured vras,  by  one  of  the  perils  insured  against,  so  fiitr  damaged, 
that  under  all  the  circumstances  attending  her  situation  at  Kty 
Westp  consequent  oa  said  injury,  it  was  necessary,  in  the 
opinion  of  the  jury,  for  the  interest  of  all  concerned,  that  said 
vessel  should  be  sold;  and  that  under  such  necessity  she  was  in 
good  faith  sold,  by  order  of  the  court,  at  the  time  mentioned  in 
the  evidence,  then  the  {daintiff  is  entitled  to  recover  for  a  total 
loss  on  the  policy;  although  the  jury  may  find,  or  the  couit  be 
of  opinion,  that  there  was  no  valid  abandonment. 

The  court,  (Lk  Grand,  A.  J.,)  refused  to  grant  any  of  the 
prayers  of  the  defendant,  and  gi-anted  the  prayer  of  the  plain- 
tiff, and  directed  the  jury  as  follows : — 

The  princii^es  which  necessarily  arise  in  this  case,  are  of  the 
first  importance  to  the  commercial  community;  and  have  been, 
by  the  learned  coimsel,  discussed  with  an  abiUty,  which  has 
aided  the  court  much  in  the  formation  of  the  opinions,  which 
it  is  called  upon  to  annoimce. 

Whatever  criticism  the  case  of  Bodey  vs.  The  Chuapeaht 
Insurance  Company^  3  GUI  if  Johns.,  465,  may  have  been 
subjected  to  elsewh^e,  so  far  as  this  court  is  concerned,  sudi 
strictures  can  have  no  influence;  for  its  duty  is,  to  announce  the 
law  as  it  has  been  decided  by  the  supreme  court  of  the  State, 
leaving  to  that  tribunal  the  exercise  of  its  peculiar  function,  of 
reviewing  its  own  decisions,  as  well  as  those  of  the  iMmor 
courts.  In  that  case  the  Court  of  appeals  said :  ^^Upon  prin- 
cijdes  of  reason,  justice,  and  policy,  we  deem  this  rule  unde- 
niable, that  the  information  which  is  sufficient  to  authorise  the 
assured  to  give  notice  to  the  underwriters,  that  he  abandoi», 
must  be  of  such  facts  and  circumstances  as  would  sustoin  the 
abandonment,  if  existing  in  point  of  fact,  at  the  time  the  notice 
is  given."     Of  what  character  those  facts  must  be,  the  court 
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rei&r  to  several  authorities  to  show.  Among  these,  is  Philips 
on  Insurance.  This  commentator,  at  page  448  of  his  treatise, 
sajTS :  ^^The  underwriters  ought  to  know  the  grounds  of  the 
abandonment,  that  they  may  determine  whether  to  accept. 
AcccMcdingly,  the  assured  must,  at  the  time  of  making  the 
abandonment,  make  known  to  the  insurers  the  reasons  for 
which  he  abandons.  He  camiot  avail  himself  of  any  other 
ground,  than  that  allied  by  him  at  the  time  of  abandoning; 
and  if  there  be  any  other  facts,  (either  known,  or  not  known  to 
him  at  the  time,)  on  which  an  abandonment  would  be  neces- 
sary, in  order  to  entide  him  to  recover  for  a  total  loss,  lie  must 
abandon  anew,  before  he  can  recover  for  such  a  loss,  on  account 
of  those  facts."  So  in  King  vs.  Delaware  Insurance  Co., 
2  Wash.  C.  G.  Rep.y  309,  where  it  is  said :  '^The  under- 
writer should  have  an  opportunity  ci  judging,  whether  he  is 
bound  to  accept  or  not.  If  boimd,  that  he  may  do  so  at  (xice, 
and  take  {Nropef  means  for  the  preservaticxi  of  the  property." 
The  purport  of  these  authorities,  in  the  opini<Mii  of  the  Court  of 
Appeals,  is,  obviously,  that  an  abandonment,  to  be  sufficient, 
nmst  disclose  to  the  underwriter  such  fejcts  and  circumstances, 
as  would  fumish  him  an  opportunity  to  decide,  whether  or  not 
he  will  accept. 

In  the  case,  Boaley  vs.  Ches.  In.  Co.y  in  which  these  autho- 
rities are  referred  to,  and  adopted,  the  insured,  by  letter,  com- 
municated the  int^igeoce  to  the  company,  that  he  bad  observed 
by  a  Boston  newspaper  of  the  29th  January,  that  the  ship 
Gen.  Smithy  insured  in  their  office,  was  driven  ashore  in  a 
heavy  gale  of  wind  the  6th  December;  and  by  a  Charleston 
paper,  of  the  26th  January,  that  aa  ibe  13th,  she  was  got  off. 
that  in  so  dangerous  a  situation  as  Helvoct  Roads,  it  was  to  be 
feared  that  a  total  loss  had  ensued,  and  he,  therefore,  aban- 
doned her.  The  court,  when  considering  this  letter,  inquired, 
whether  '^the  facts'  disclosed  in  the  notice  shew  a  total  loss, 
either  actual  or  technical;"  for  said  they,  '^unless  they  do,  the 
abaod<Himent  is  whdly  defective . "  '  ^  If , "  (say  the  court,  in  the 
prosecution  of  this  inquiry,)  ^^mere  stranding  be  not  a  total 
loss,  there  is  no  total  loss  disclosed  by  the  notice.  The  only 
&cts  upon  which  such  conclusion  could  rest,  are,  that  in  a  gale 
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of  wind  the  ship  was  driven  on  shore^  and  had  remained  there 
seven  days.  But^  whether  she  remained  there  from  choice,  to 
make  some  inconsiderable  repair,  as  for  example,  to  re-ship 
her  rudder,  or  from  necessity;  whether  she  was  thrown  one 
foot,  or  one  mile  from  the  channel  of  the  river;  whether  she 
laid  high  and  diy,  or  in  ten  feet  water;  whether  she  had  sus- 
tained any  damage  by  the  accident;  whether  any  effort  had 
been  made  to  get  her  afloat;  or  whether  the  accomplishment  of 
that  object  was  impracticable,  or  could  be  accomplished  by  the 
expenditure  of  ten  dollars,  or  ten  thousand  ddlars;  were  mat- 
ters on  which  the  insurers  were  left  to  speculate  in  utter  dark- 
ness." The  abandonment  was  held  insufiicient.  Wherein 
the  intelligence  communicated  by  the  plaintiff  to  the  defen- 
dants, was  more  full  than  that  communicated  by  Bosky y  I  am 
unable  to  discover.  It  informs  the  company  of  the  following 
fioLCts : — That,  from  a  letter  published  in  the  newspapers,  dated 
Key  West,  14th  October  1842,  he  inferred,  tjie  damage  done 
the  vessel,  the  expense  of  getting  her  off,  the  salvage  to  be  paid 
the  wreckers,  the  expenses  of  repairs,  and  other  expenses,  at 
Key  West  J  would  amount  to  what  mi^t  be  deemed  a  total 
loss  of  said  vessel.  What  information  the  letter  of  14th  Octo- 
ber contained,  is  unknown;  it  not  having  been  offered  in  evi- 
dence. If  this  letter  of  the  28th  October  1842,  be  subjected  to 
the  same  kind  of  examination  as  was  that  of  Bosley%  th^re 
certainly  ought  to  be  bo  difficulty  in  determinmg,  that  it  is 
equally  insufficient;  and  if  this  case  was,  in  my  estimation^  simi- 
lar in  all  its  circumstances  to  that  case,  there  would  be  an  end, 
in  my  judgment,  to  the  question  of  total  loss.  But  according 
to  my  apprehensicm,  there  is  a  marked  distinction  betwe^ 
them. 

The  proposition  of  the  plaintiff,  contained  in  his  first  prayer, 
is  intended  to  raise  the  question,  how  far  any  act  of  the  master 
of  the  vessel,  and  the  circumstances  attending  that  act,  can 
operate  to  make  a  total  loss.  In  other  words,  if  the  jury  diall 
believe  the  master  acted  in  good  faith  for  all  parties  concerned; 
and  shall  further  believe  from  the  evidence,  that  at  the  time 
of  the  sale,  such  sale  was  a  matter  of  necessity,  whether  such 
act  of  the  master  and  such  sale,  make  the  loss  a  total  loss? 
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The  same  prayer  of  the  plaintiff  presents  also  the  additional 
question,  whether^  upon  the  jury  finding  the  facte  just  men- 
tioned, in  fsaA  a  case,  the  plaintiff  was  under  any  obligation 
to  abandcm  at  all  to  entitle  him  to  recover  for  a  total  loss? 

In  the  case  of  the  brig  SarcJi  Arniy  Woodbury  and  others, 
daimaniSj  2nd  Summer^s  Reports,  215,  Judge  Story  said : 
^^It  has  been  suggested,  that  as  the  stranding  was  on  a  home 
shore,  at  no  great  distance  from  the  reddence  of  the  agent  of 
the  owners,  the  master  was  not  authorised  to  sell  without  con- 
sulting the  agent  or  the  owners.  I  agree  at  once  to  the  position, 
if  there  is  no  urgent  necessity  for  sale.  But  if  such  an  uigent 
necessity  does  exist,  as  renders  delay  highly  perilous,  or  ruinous 
to  the  interests  of  all  concerned,  the  duty  of  the  master  is  the 
same,  whether  the  vessel  be  stranded  on  the  home  shore,  or  on 
foreign  shore 3  whether  the  owner's  residence  be  near,  or  be  at 
a  distance.  I  am  aware  of  the  doctrine  maintain^  by  my 
brother,  the  late  Mr.  Justice  Waskinffton  in  ScuU  vs.  Briddle, 
2  W(ish.  Cir.  C.  R.  160,  and  unless  it  is  to  be  received  with 
the  qualification  above  stated^  I  cannot  assent  to  it.  The  fact 
that  the  brig  was  actually  gotten  off  by  the  purchaser  after  sale^ 
is  certainly  a  strong  drcumstance  against  the  necessi^  of  the 
sale.  But  it  is  by  no  means  decisive;  for  we  are  not,  in  cases 
of  this  sort,  to  judge  by  the  event;  for  a  vessel  may  be 
apparently  in  a  desperate  situation,  and  yet  by  some  luck, 
accident,  or  unexpected  occurrence  or  fortunate  circumstances, 
she  may  be  delivered  from  her  peril.  We  must  look  to  the 
state  of  things,  as  it  was  at  the  time  of  the  sale,  and  weigh  all 
the  circumstances:  the  position  and  exposure  of  the  brig;  the 
season  of  the  year;  the  dangers  from  storms;  the  expense  of 
any  attempt  to  get  her  off;  the  probable  chances  of  success; 
and  the  necessity  of  immediate  action  on  the  part  of  the  mas- 
ter, one  way  or  the  other." 

In  the  case  of  Catlett  and  Keith  vs.  The  Pacyic  Ins.  Co. 
of  New  York,  1  Wende[}561,  it  was  held,  that  a  report  by  the 
surveyors  of  a  port,  into  which  a  vessel  put  in,  in  distress,  that 
the  repairs  of  a  vessel  insured  cost  |^20,000,  when  the  vessel 
itself  was  valued  at  $10,000;  and  proof,  that  upon  such  report, 
and  at  the  request  of  the  master,  the  vessel  was  sold  by  order 
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of  a  court  of  vice-admiralty,  is  sufficient  evidence  of  a  techni- 
cal total  loss,  especially  where  the  underwriters  put  their  refusal 
to  pay  upon  other  grounds. 

In  the  case  of  Cambridge  vs.  Anderton,  9  Eng.  Com.  Law 
Rep.y  224,  the  facts  were  these:  assumpsit  was  brought  on  a 
policy  of  insurance  on  the  ship  Commercey  from  Quebec  to 
Bristol.  It  appears  that  the  ship,  with  a  cargo  on  board,  sailed 
from  Quebec y  and  about  two  hundred  miles  below  Quebec,  got 
upon  rocks,  in  the  river  St.  LawrencCy  in  foggy  and  tempes- 
tuous weather.  She  was  much  injured,  and  surveyed  by 
experienced  persons,  who  gave  it  as  their  opinion,  that  the 
expenses  of  getting  her  off  the  place  where  she  was  lying,  if 
it  could  be  accomplished,  and  repairing  her,  would  far  exceed 
the  value  of  her  when  repaired ;  under  these  circumstances, 
the  captain  and  agent  for  the  plaintiff,  sold  the  ship,  with  her 
certific€Ue  of  registry.  The  purchaser  did  succeed  in  getting 
her  off  the  rocks,  took  her  back  to  Quebec,  and  repaired  her; 
she  afterwards  sailed  on  a  voyage  to  England.  The  Lord 
Chief  Justice  told  the  jury,  that  If,  under  the  circumstances  in 
evidence,  they  thought  that  the  ship  was  not  repairable  at  all, 
or  that  when  repaired,  she  would  not  be  worth  the  expense  of 
doing  the  repairs,  the  plaintiff  was  entitled  to  recover  for  a  total 
loss;  but  if  otherwise,  they  could  claim  for  an  average  loss  only. 
The  jury  found  a  verdict  for  a  total  loss,  and  a  new  trial  was 
moved  for.  Abbott,  Chief  Judge,  said  :  "whether  the  ship 
was  repairable  or  not,  was  left  to  the  jury,  and  I  think  they 
disposed  of  it  correctly.  If  the  subject  matter  of  insurance 
remained  a  ship,  it  was  not  a  total  loss,  but  if  it  were  reduced 
to  a  mere  congeries  of  planks,  the  vessel  was  a  mere  wreck; 
the  name  which  you  may  think  fit  to  apply  to  it,  cannot  alter 
the  reason  of  the  thing."  And  Bayley,  Judge,  said :  "I  take 
the  legal  principle  to  be  this,  if  by  means  of  any  of  the  perils 
insured  against,  the  ship  ceases  to  retain  that  character,  and 
becomes  a  wreck,  that  is,  a  total  loss,  the  master  may  sell,  and 
the  assured  may  recover  for  a  total  loss,  without  giving  any 
notice  of  abandoment."  And  Holroyd,  Judge,  said:  "when 
the  damage  sustained  makes  a  total  loss,  it  is  unnecessary  to 
give  notice  of  abandonment. 
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The  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Patapsco  Insurance  Co.  vs.  Southgatey  et  al.yS  Peters,  621, 
iDbserves,  that  '^as  a  general  proposition,  there  can  be  no  doubt, 
that  the  injury  may  be  so  great,  and  the  necessity  so  urgent,  as 
to  justify  a  sale.  There  must  be  this  implied  authority  in  the 
master,  from  the  nature  of  the  case.  He>  from  necessity^  be- 
comes the  agent  of  both  parties;  and  is  bound,  in  good  faith,  to 
act  for  the  benefit  of  all  concerned^  and  the  underwriter  must 
answer  for  the  consequences,  because  it  is  within  his  contract 
of  indemnity."  The  court,  however,  do  not  decide,  whether 
in  such  a  case,  to  enable  the  insured  to  recover  for  a  total  loss, 
it  is  necessary  that  he  should  abandon;  but  at  page  623  of  the 
same  report,  they  intimate  strongly,  that  such  is  the  law.  Their 
language  is:  '^It  may  not  be  amias  to  observe,  that  there  is  very 
respectable  authority,  and  that  too,  founded  upon  pretty  sub- 
stantial reasons,  for  saying,  that  no  abandomnent  is  necessary 
where  the  property  has  been  legally  transferred  by  a  necessary 
and  justifiable  sale."  In  sustentation  of  this  intimation,  they 
refer  to  2  Pickering y  249.  In  this  case,  Gordon  vs,  Massa- 
ckusetts  Fire  and  Marine  Insurance  Company ,  the  whole 
subject  is  fully  reviewed  and  discussed  with  eminent  ability 
and  clearness.  It  is  not  deemed  necessary  to  refer  to  many 
cases  cited  in  that  opinion.  The  conclusion  at  which  the  court 
arrived,  seems  to  me  that  which  is  only  deducible  from  all  ot 
them.  Parker,  Chief  Judge,  in  delivering  the  opinion  of  the 
court,  in  this  case,  said:  ^^I  think,  when  a  vessel  has  been  so 
far  injured  by  a  peril  of  the  sea,  as  to  make  a  survey  necessary, 
and  the  master,  with  perfect  good  faith,  calls  such  survey,  and 
the  persons  appointed  to  take  it,  are  competent  in  point  of  skill, 
and  wholly  disinterested,  and  they,  after  a  full  and  sufficient 
examination  of  the  vessel,  find  her  essentially  injured,  and 
come  to  a  fair  conclusion,  that  from  the  high  price  of  materials 
and  labor,  or  the  difficulty  of  procuring  them,  the  expense  of 
repairing  will  be  more  than  the  worth  of  the  vessel  after  she  is 
repaired,  and  therefore  they  advise,  for  the  interest  of  all  con- 
cerned, that  the  vessel  be  sold;  in  such  a  state  of  things  as  this, 
it  seems  to  me  that  a  moral  necesedty  is  imposed  upon  the  cap- 
tain, to  act  according  to  their  advice.  It  must  be  considered, 
60        v.3 
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that  thus  situated,  he  becomes,  by  law,  an  agent  for  the  insQ' 
leiB  as  well  as  the  insured;  and  is  equally  botmd  to  look  to  the 
interest  of  both.  Shall  he,  in  defiance  of  such  an  opinion, 
proceed  to  repair  the  vessel,  with  the  certainty  of  adding  to  the 
misfortune  which  has  already  befallen  either  the  owner  or  the 
insurer?  Or  shall  he  leave  the  vessel,  without  selling  or  re- 
pairing, until  he  shall  return  home  and  communicate  her  Am' 
ation  to  diose  concerned,  that  they  may  act  for  themselves  in 
relation  to  her?  I  think  neither  of  these  things  would  be 
expected  of  him,  and  that  such  a  course  would  be  exceedingly 
prejudicial  to  commerce  ?  The  only  alternative  left  for  him, 
is  to  pursue  the  advice  of  that  body  of  men,  who,  by  the  usage 
of  trade,  have  been  immemorially  resorted  to  on  such  occasions. 
If  they  acted  fairly,  and  the  captain  acted  faiily,  his  ads  in 
conformity  with  their  opini(Xis,  will  be  justified;  unless  it  shall 
be  made  to  appear,  by  those  who  contest  the  loss,  that  the  fisbcts 
on  which  they  founded  their  opinions,  were  untrue,  or  the  in- 
ferences which  they  drew  from  those  fiacts,  were  incorrect.  And 
the  burden  of  proof  should  be  upon  those  who  would  impeach 
the  proceedings.  If  they  should  be  successftdly  impeached, 
I  think  the  sale  of  a  vessel,  founded  upon  them,  cannot  be  set 
up  as  a  ground  for  a  claim  of  total  loss,  against  the  imderwri- 
ters.'*  "In  such  a  case,*^  says  the  court,  "if  the  jury  were 
satisfied  from  all  the  evidence,  giving  due  weight  to  the  opin- 
ions of  the  surveyors,  that  the  sale  was  necessary,  then  the  sale 
constituted  a  total  loss;  and  we  think,  that  an  ofier  to  abandon, 
would  not  have  been  neceesary;  but  the  fact,  itself,  of  a  sale, 
would  constitute  a  total  loss."  All  of  these  cases  dedde, 
clearly,  the  point,  that  if  there  be  an  uigent  necessity  for  it,  the 
master,  as  agent  of  both  the  insured  and  underwriters,  has 
a  right  to  sell  the  vessel,  and  that  such  sale  constitutes  a  total 
loss,  for  which  the  underwriters  are  responsible;  and  the  one  in 
9  Eng.  C.  L.  Rg}.,  224,  and  the  me  in  2  Pickeringy  249, 
also  establish  the  principle,  that  in  such  a  case  it  is  not  incum- 
bent upon  the  insured  to  abandon  at  all. 

The  same  doctrine  is  maintained  in  a  great  number  of  other 
cases,  both  English  and  American^  the  most  inx>minent  of 
which  are  referred  to  in  2 PfcXr^r^g",  249, and  incase  of  Roux 
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VS.  Salvador p  32  Eng.  Canh.  Law,  110.  The  princiide  seems 
to  be  this:  that  where  the  insured  has  property  which  he  can 
transfer,  he  if  bound  to  abandon;  but  when  he  has  been  di- 
vested of  his  title  by  a  sale,  which  is  warranted  by  the  rules  of 
law,  there  is  nothing  to  abandon,  and  he  is  not  compelled  to 
perfcnrm  a  useless  and  unmeaning  ceremony.  From  what  has 
been  said,  it  is  obvious,  that,  in  my  oiwoion,  if  the  captain 
himself  had,  at  private  sale,  sold  the  brig  T,  Street,  and  the 
jury  should  believe,  from  all  the  circumstances,  that  such  sale 
was  made  under  an  uigent  and  absolute  necessity,  there  was 
no  obligation  on  the  part  of  the  plaintiff  to  make  an  abandon- 
ment. This  being  the  case,  it  is  deemed  a  matter  of  no  impor- 
tance, whether  the  sale  was  made  by  the  cc^in,  or  in  pursu- 
ance of  the  decree  of  a  court  of  competent  jurisdiction,  for  on 
the  concurrence  of  the  circumstances  which  I  have  stated,  the 
loss  is  a  total  loss.  This  capacity  of  the  captain  to  sell,  is  one, 
however,  which  only  attaches  in  cases  of  extreme,  uigent,  and 
absolute  necessity.  His  fears  are  not  to  be  the  standard  by 
which  the  existence  of  any  such  necessity  is  to  be  determined; 
nor  are  the  improper  interferences  of  those  with  whom  he  con- 
sults, to  determine  the  fact.  It  is  for  the  jury  to  ascertain,  fix>m 
all  the  circumstances  attending  the  case  at  the  time  oi  sale, 
whether  there  existed  such  a  necessity  for  the  sale,  for  the  bene- 
fit of  all  parties  omcemed,  as  ought  to  have  induced  the  captain 
to  have  effected  it. 

In  the  case  of  Bryant  et  a/.,  vs.  CornmonweaUh  Ins.  Co., 
13  Pick.,  643,  this  question  of  necessity  is  fully  examined. 
The  court  there  say:  ^^He,  (the  captain,)  might  be  justified, 
if  the  necessity  were  s^  uigent  as  to  require  immediate  action; 
as,  if  the  goods  would  probaUy  perish  or  be  destroyed,  before  the 
directions  of  the  owners  could  be  obtained.  But,  if  the  goods 
were  not  perishable,  or  damaged,  and  might  be  pres^red  in 
reasonable  safety,  until  the  owners  could  be  consulted,  he  should 
preserve  and  guard  them;  and  in  such  case,  he  would  have 
no  more  auth<»ity  to  break  up  the  vojrage,  and  sell  the  caigo, 
than  the  mate  or  a  strainer  would  have.  And,  notwithstand- 
ing, he  conducted  himself  honestly,  yet,  if  the  other  elements, 
which  make  up  this  legal  necessity,  were  wanting,  the  owners 
and  underwriters  would  not  be  bound." 
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In  the  case  of  Hall  vs.  Franldin  Im.  Co.,  9  Pick.^  478, it 
was  held^  that  the  necessity  which  will  justify  the  master  of  & 
ship  in  selling  her,  is  one  in  which  he  has  no  opportunity  to 
consult  the  pwners  or  insurers,  which  leaves  no  alternative. 
^^There  must  be/'  say  the  court,  <^something  more  than  expe- 
diency in  the  case;  the  sale  should  be  indispensably  requisite. 
The  reason  for  it  should  be  cogent.  We  mean  a  necessity 
which  leaves  no  alternative;  which  prescribes  the  law  for  itsdf, 
and  puts  the  party  in  a  positive  state  of  compulsion  to  act." 
Whether  the  sale  in  this  case,  was  made  to  satisfy  the  claim  <tf 
the  salvors,  and  at  their  instance,  or  at  the  instance  of  the  cap- 
tain, I  do  not  deem  it  important  to  decide;  for  whether  the  one 
or  the  other,  I  take  it,  its  influence  here  would  be  the  same. 
Whilst  the  third  proposition  of  the  defendant,  that  the  decree 
should  have  no  weight  with  the  jury,  must  be  rejected,  never- 
theless, that  contained  in  the  second  prayer  of  the  jdainliff, 
cannot  re^ceive  my  assent.  To  sustain  the  third  pr<^)06ition  of 
the  defendant's  counsel,  the  case  of  Parrling  vs.  Ex^rs  of  Birdy 
13  John.,  192;  and  the  case  of  Baldwin  and  Worthington  vs. 
Hahy  17  John.y  272,  have  been  referred  to.  AcccHrding  to  my 
apprehension,  neither  of  the  cases  have  any  thing  to  do  with  the 
quesdcm.  In  the  first  mentioned  case,  Pral/,./uc^6,  said:  ^^Itis 
well  settled,  that  a  judgment  in  another  State,  (one  of  the  U.  5.,) 
is  to  be  considered  here  as  a  foreign  judgment  in  every  respect, 
except  in  the  mode  of  proving  it,  which  is  regulated  by  a  stat- 
ute of  the  Umied  Siaies.  It  is  ovly  prima  facie  evidence  of 
a  debt,  and  may  be  impeached,  when  attempted  to  be  enforced, 
as  unjust,  or  unfiur,  or  irregular."  In  the  other,  17  Jokn., 
271,  it  was  held,  that  a  replication  of  nul  tiel  record  to  a  plea 
of  judgment,  recovered  for  the  same  cause  of  action  in  the 
circuit  court  of  the  U.  S.y  must  conclude  to  the  country,  and 
not  with  a  verification.  This  decision  was  founded  upon  the 
idea,  that  as  the  State  court  of  New  York  had  not  the  power 
to  compel  the  transmission  of  the  record  fr<»n  the  circuit  court 
of  the  United  States^  the  replication  ought  to  conclude  to  the 
country,  for  that  was  the  only  way  in  which  its  verity  could  be 
tested.  Both  of  these  decisions  proceed  upon  the  idea,  that 
the  courts  of  the  several  States,  to  those  of  the  other  States, 
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must  be  Tiewed  as  foreign  courts.  It  is  not  necesBary  for  me 
to  controvert  this  opinion^  although  it  might  be  done  on  the 
authority  of  a  number  of  cases.  A  different  doctrine  was  held 
m  9  Mars.y  464,  465.  7  Oranch,  486.  1  Peter's  Rep.y 
78.  Hardin's  Rep.,  413.  And  in  Wheaion,  But,  if  we  were 
to  admit  the  truth  of  the  doctrine  in  J6kns(m's  Reports,  still 
they  can  have  no  bearing  upon  this  case;  for  in  those  cases,  it 
was  sought  to  enforce  judgments  obtained  in  other  States,  and 
it  is  only  in  such  cases,  the  merits  of  a  foreign  judgment  can 
be  examined,  3  John.  Rep.,  169.  Here,  there  is  no  such 
attempt  made.  The  matter  to  be  enquired  of,  is  simply, 
whether  there  was  a  sale,  either  at  the  instance  of  the  salvors, 
or  at  the  instance  of  the  captain;  and  if  so,  was  it  made  under 
such  circumstances  as  were  warranted  by  the  law,  and  deter- 
mine the  responsibility  of  the  defendants.  Assimilating,  then, 
this  decree,  of  one  of  the  federal  courts,  to  one  of  a  State  court, 
and  give  to  the  cases  in  Johnson  their  fdll  force,  how  does  the 
matter  stand?  Simply  this,  the  decree  may  be  impeached, 
if  the  sale  ordered  was  riot  justifiable.  I  mean,  if  it  was  not 
made  on  such  grounds  as  would  fix  the  liability  of  the  under- 
writers. For,  although  the  sale  and  delivery  of  the  property, 
in  pursuance  of  such  decree,  might  vest  in  the  purchaser  a  good 
title,  yet,  this  circumstance  alone,  would  not  ascertain  the  lia- 
bility of  the  defendants  for  a  total  loss.  Their  liabili^  does 
not  depend  upon  the  decree,  or  upon  die  sale  joer  se,  but  upon 
the  justifiableness  of  the  sale;  upon  the  necessity  there  was  for 
it.  Entertaining  these  views,  all  the  propositions  of  the  defen- 
dant must  be  overruled,  and,  also,  the  second  prayer  of  the 
plaintiff.  Believing  there  is  testimony  to  go  to  the  jury,  from 
which  they  may  infer  the  existence  of  a  necessity  for  the  sale, 
the  first  proposition  of  the  plaintiff  is  granted. 

To  the  refusal  of  the  defendant's  prayers,  and  granting  of 
the  plaintiff's,  and  to  the  direction  and  opinion  aforesaid,  of 
the  court,  the  defendant  excepted,  and  prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Spence,  MUgrvder  and  Martin,  J. 
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By  David  Stewart  and  Mater  for  the  appellants^  and 
By  Glenn  and  McMahon  for  the  aj^llees. 

Magruder^  J.^  delivered  the  opinion  of  this  court.* 

This  suit  was  brought  in  Baltimore  county  courts  by  the 
defendant  in  tips  court^  on  a  policy  of  insurance;  the  vessel 
insured  beings  by  some  of  the  disasters  insured  against^  much 
damaged. 

The  policy  on  which  the  suit  was  instituted,  bears  date  13th 
August  1842,  and  was  effected  on  the  brig,  T.  Streety  valued 
in  the  policy  at  $10,000.  On  her  voyage,  she  encountered 
a  gale,  which  did  her  very  much  damage.  While  making  her 
way  to  a  port  of  safety,  she  was  grounded  on  a  reef  about 
twenty  miles  from  Key  Westy  at  which  place  she  arrived,  14th 
August  1842,  laden  with  about  twelve  hundred  barrels  of  flour. 
Surveyors,  appointed  for  the  purpose,  reported,  that  the  condi- 
tion of  the  vessel  did  not  justify  her  being  repaired,  and  they 
recommended  that  a  sale  of  her  should  immediately  be  made; 
or,  that  the  expense  of  keeping  her  afloat  should  be  avoided, 
by  allowing  her  to  sink,  imtil  a  sale  should  be  made. 

There  is  much  other  proof  with  respect  to  the  damage  done 
to  the  vessel,  the  hopelessness  of  her  condition,  and  the  una- 
voidable expense  of  any  delay  in  making  sale  of  her. 

Immediately  after  her  arrival  at  Key  West,  the  salvors  filed 
their  libel,  in  which  they  claimed  salvage  for  the  vessel  and 
caigo.  The  court  decreed  a  sale,  allowing  to  the  salvors  one 
half  of  the  amount  of  sales,  after  deducting  all  expenses.  A 
few  days  thereafter,  the  brig  was  sold  for  $1010. 

On  the  24th  October,  the  plaintiff  in  the  court  below, 
addressed  a  letter  to  the  defendant,  giving  ^^the  only  informa- 
tion ' '  he  had,  relative  to  the  brig,  T.  Street,  and  claiming  a  total 
loss.  An  answer  to  that  letter,  bearing  date  28th  of  Novem- 
ber, ^  ^disclaimed  all  interest  in  the  brig,  T.  Streety  and  de- 
nied their  liability  for  any  but  a  partial  loss  for  the  said  vessel, 
under  their  policy.'' 

The  claim,  then,  of  the  plaintiff  in  the  court  below,  was  for 
a  total  loss;  while  his  adversary  insisted,  that  a  recov^  could 
only  be  had  for  a  partial  loss.    The  verdict  was  for  the  plain- 
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tiff;  and  the  case  comes  here  upon  several  exceptions^  taken  by 
the  defendant  there. 

In  opposition  to  this  claim,  it  was  insisted,  in  the  first  place, 
that  there  is  no  proof  in  the  record  of  a  valid  abandonment  of 
this  vessel.  Of  this  opinion  was  the  court  below,  and  indeed, 
the  plaintiff  did  not  insist  upon  it,  or  seem  to  have  supposed, 
that  the  letter  written  by  him  to  the  underwriter,  would  have 
entitled  him  to  claun,  as  for  a  total  loss;  and  accordingly  he 
maintained,  that  in  a  case  like  this,  the  underwriter  is  under 
no  obligation  to  abandon  at  all,  in  order  to  recover  for  a  total 
loss. 

The  ground  on  which  the  claim  was  rested,  was,  that  a  sale 
of  the  vessel  was  necessary,  and  that  it  was  for  the  interest  of 
all  concerned,  that  the  vessel  should  be  sold;  and  under  such 
necessity  she  was,  in  good  faith,  sold  at  the  time  mentioned  in 
the  evidence.  Of  all  this  the  jury  were  to  judge,  and  by  their 
verdict  have  established,  the  necessity  for  the  sale;  that  it  was 
for  the  interest  ot  all  concerned;  and  under  such  necessity, 
she  was,  in  good  fiedth  sold,  at  the  time  and  in  the  manner 
stated.  All  ot  this  is  conclusively  established  by  the  verdict  of 
the  jury,  unless,  indeed,  the  jury  was  misled  by  some  errone- 
ous instruction  which  they  received  from  the  court,  or  in  con- 
sequence of  a  refusal  by  the  court  to  give  an  instructi<»i  which 
vras  asked,  and  ought  to  have  been  granted.  If  the  court  was 
correct  in  the  opinions  which  it  exivessed,  and  especially  in 
the  ojHnion,  that  there  was  no  valid  abandonm^t,  it  seems 
to  be  quite  unnecessary  to  enquire,  what  proof  would  have 
been  necessary  in  order  to  make  out  the  case,  if  the  plaintiff 
bdow,  to  make  out  his  case,  had  been  obliged  to  prove  a  valid 
abandonment,  or  an  acceptance  of  the  abandonment. 

It  is  insisted,  that  the  necessity  which  is  to  justify  the  sale  of 
the  ship  by  the  master,  must  be  one  which  leaves  him  no 
opportunity  of  consulting  the  owner,  or  underwriter,  and  that 
the  master  can  only  act  for  them,  when  they  have  no  opportu- 
nity of  acting  for  themselves.  We  do  not  discover,  that  the 
learned  judge  who  instructed  the  jury,  thought  otherwise.  In 
his  instruction  he  says :  ^^If  there  be  an  lugent  necessity  for  it,^ 
the  master  as  agent,  both  of  the  insured  and  underwriter,  has  a 
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right  to  sell  the  vessel;  and  such  sale  constitutes  a  total  ices, 
for  which  the  underwriters  are  responsible. — If  the  jury  should 
believe,  from  all  the  circumstances,  that  such  sale  was  made 
under  an  urgent  and  absolute  necessity,  there  was  no  obliga- 
tion on  the  part  of  the  plaintiff  to  make  the  abandonment." 
Again,  using  the  language  of  Justice  Story y  (2  Sumner,  215,) 
when  answering  a  remark,  that  ^'as  the  stranding  was  on  a 
home  shore,  at  no  great  distance  from  the  residence  of  the 
agents  of  the  owners,  the  master  was  not  authorised  to  sell,  with- 
out consulting  the  agent  of  the  owners,"  he  said :  ^^I  agree 
at  once  to  the  position — ^if  there  be  no  uigent  necessity  for  a 
sale.  But  if  such  urgent  necessity  does  exist,  as  renders  delay 
highly  perilous,  or  ruinous  to  the  interests  of  all  concerned,  the 
duty  of  the  master  is  the  same,  whether  the  vessel  be  stranded 
on  the  home  shore,  or  on  foreign  shore;  whether  the  owner's 
residence  be  near,  or  at  a  distance. ' '  And  after  this^  adopting 
also  the  language  of  another,  he  states:  ^^The  necessity 
which  will  justify  the  master  of  a  ship  in  selling  her,  is  one 
in  which  he  has  no  opportunity  of  consulting  the  owners,  or 
insurers — ^which  leaves  no  alternative.  The  sale  should  be  in- 
dispensably requisite."  Surely  in  these  passages,  to  be  found 
in  the  opinion  of  the  court  below,  (and  others  might  be  added 
to  them,  if  more  were  requisite,)  the  jury  received  frwn  the 
judge,  all  the  instruction  whichy  as  yet,  our  courts  have  deemed 
to  be  requisite. 

It  is  insisted^  however^  that  ^'the  necessity  should  be"  de- 
fined ^^to  the  jury,  and  that"  a  standard  be  ^'furnished,  by 
which  the  question  of  adequate  necessity  is  to  be  tested;"  and 
in  order  to  supjdy  this  ^^standard,"  and  to  justify  the  exercise 
ot  what  is  called  ^^the  mastei's"  ^^extrerae  authority,"  it  is 
said,  that  the  language  to  be  used  by  the  judge^  must  be  like 
this: — ^^The  necessity  must  be  uigent  and  stringent" — ^^a 
necessity  which  leaves  no  alternative,  and  puts  the  party  in  a 
positive  state  of  compulsion  to  act." 

We  do  not  mean  to  say,  that  such  language,  in  such  a  case, 
is  inadmissible;  we  merely  deny  that  it  is  necessary  to  introduce 
those  phrases  into  a  judge's  instruction.  It  may  be  added, 
that  these  phrases  insisted  upon,  do  not  furnish  to  the  minds 
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of  the  jury,  any  better  ^'standard,'*  than  the  language  used  by 
the  court  below,  whereby  to  enable  them  to  judge,  whether 
<^an  adecpiate  necesBity"  existed,  for  a  sale. 

In  the  case  of  the  Paiapsco  Insurance  Company  y  against 
Smtififfate  and  others,  5  Peters j  619,  the  Supreme  Court  of  the 
United  Steaes  affirmed  the  judgment  of  the  court  below,  in 
irhkh,  among  others,  was  this  instruction  given  to  the  jury  : — 
^'If  they  should  be  of  opinion  that  it  was  not  such  a  case  of 
utgent  necessity  as  to  justify  the  sale,  then  the  plaintiffs  are  not 
entitled  to  recover  for  a  total  loss."  In  the  same  opinion,  the 
court  seemed  to  suppose,  that  the  difficulty  in  such  cases  is  im- 
posed upon  the  jury,  rather  than  the  court.  "The  difficulty," 
said  Judge  Thompscny  "in  all  these  cases,  consists,  principaUy, 
in  the  appUcadon  of  a  rule,  to  a  given  case,  than  in  determin- 
ing what  the  rule  is." 

This  court,  too,  in  die  case  of  Cohen  against  the  Neptune 
Insurance  Compatny,  discovered  no  error  in  the  instruction,  in 
effect,  that  if  it  was  necessary,  in  the  opinion  of  the  jury,  for  the 
ittteieetB  of  all  concerned,  that  said  vessel  should  be  sold,  and 
that  under  such  necessity,  she  was  in  good  faith  sold,  then  the 
plaintiff  is  entitled  to  recover  on  the  policy,  though  no  valid 
abandonment  was  made. 

We  conclude  then,  that  the  court  below  did  not  err  in  grant- 
ing the  instruction  asked  by  the  plaintiff  there;  that  there  was 
evidence,  from  which  the  jury  might  infer  a  necessity  to  sell; 
and  that  the  instruction  given  to  the  jury,  was  quite  sufficient 
to  enable  them  to  apply  the  rule  of  law  to  the  circumstances  of 
the  case. 

We  thus  dispose  of  the  important  questions  raised  in  the 
court  below.  There  was,  it  is  tnie,  some  other  exceptions;  but 
in  these  we  find  nothing  which  will  warrant  a  reversal  of  the 
judgment.  In  this  case  it  was  preferred,  to  submit  at  once  a 
variety  of  prayers,  and  that  the  court  should,  in  one  charge, 
embody  so  much  of  them  as  the  judge  thought  to  be  correct. 
It  is  no  wonder,  that  among  them  are  to  be  found  prayers, 
which  would  demand  our  attention,  if  others  had  been  disposeci 
of,  edierwise  than  they  were.  We  discover  nothing  that  was 
said,  or  omitted  to  be  said  by  the  judge,  whereby  the  defcnd- 
61  v.3 
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ODt  in  the  court  below^  was  aggrieved;  though  8(»neibiiig  to  be 
found  in  those  prayers  might  have  been  proper^  if  there  bad 
been  a  valid  abandonment;  and  upon  this  ground  alone^  the 
plaintiff  in  the  court  below^  had  claimed  as  for  a  total  loss. 

Some  of  the  insUructions  which  were  adced  for^  and  refused, 
might  have  been  granted;  but  it  is  believed,  that  the  instruction 
given  covers  the  whole  ground,  and  therefore,  for  the  rejection 
of  them,  the  judgment  ought  not  to  be  reversed.  For  this 
there  are  precedents,  one  of  which  may  be  found  in  Stokes 
against  SaUmsaly  13  Peters,  191. 

JUDGMENT  AFFIRMED. 


Pamela  A.  Dent,  Administratrix  of  Levi  Dent,  vs, 
Prisoilla  Dent. — June  1846. 

Una  general  rule  of  eridence,  that  the  acts  and  admissions  of  a  party  on  the 
record,  are  evidence,  although  he  be  but  trustee  for  another;  but  tins  rule 
m  not  without  exceptions. 

In  an  action  against  an  administratrix,  her  admissions  made  before  letters  of 
administration  had  been  granted  to  her,  are  not  competent  to  chaige  her 
intestate's  estate.  They  were  destitute  of  an  essential  requisite,  tiz., 
interest  in  the  subject  matter  to  which  they  related,  at  the  time  they  were 
made. 

Appeal  from  Charles  county  court.   • 

This  was  an  action  of  assumpsit ,  brought  by  the  i4[^Uee 
against  the  appellant,  on  the  26th  January  1843.  Thit  de- 
fendant jdeaded  non  assumpsit  by  her  intestate,  nor  by  her 
since  his  death,  and  actio  non  accrevity  4*^.,  on  which  issues 
were  joined. 

Exception.  At  the  trial  of  this  cause  the  plaintiff  proved, 
by  Eliza  Dent,  a  competent  wiUiess,  that  she  was  present,  in 
September  1840,  at  plaintiff's  house,  and  heard  defendant's 
intestate  borrow  from  plaintiff  the  sum  of  $701.20;  which  was 
then  paid  to  him. 

The  defendant  then  proved  by  Miss  Smoot,  a  competent 
witness,  that  she  was  present  when  said  intestate  came  to 
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{damtiff's  house^  in  the  fiedl  of  1840^  and  asked  plaintiff^  i;dio 
was  his  mother^  for  money ;  that  she  then  gave  to  him  the  sum  of 
$700^  or  upwards^  sayings  that  she  ^^was  not  like  some  persons^ 
who  gave  and  took  back."  And  afterwards  told  said  witness, 
that  she  had  presented  that  money  to  her  said  son.  Said  wit- 
ness further  stated,  that  the  witness,  Eliza  Dent,  was  not  then 
present. 

The  defendant  further  proved  by Oarrico,  a  competent 

witness,  that  after  the  death  of  said  Leviy  he  went  with  plain- 
tiff to  see  defendant,  and  that  defendant  in  his  presence,  told 
plaintiff,  that  if  she  had  any  account  against  said  Leviy  it  was 
fedse;  as  he  did  not  owe  a  cent  in  the  world. 

The  defendant  then  further  proved  by  competent  witnesses, 
that  on  the  night  when  said  Levi  died,  and  on  the  next  day, 
the  i^aintiff  said,  that  he  did  not  owe  a  dollar  in  the  world. 

The  jdaintiff  then  offered  to  prove  by  Dr.  Johns y  a  compe- 
tent witness,  that  after  said  Levies  death,  but  before  defendant 
had  administered  on  his  estate,  the  defendant  on  a  different 
occasion  from  any  referred  to  in  the  previous  testimony,  com- 
plained, that  on  the  night  of  the  death  of  said  Leviy  and  before 
his  death,  although  the  plaintiff  had  said,  that  said  Levi  Dent 
did  not  owe  a  debt  in  the  world,  yet  she,  the  said  plaintiff,  said 
to  her,  that  said  Levi  owed  her  a  sum  of  money,  but  owed 
no  one  else.  And  that  immediately  after  his  death,  plaintiff 
had  said  to  defendant:  ^^Mind,  there  is  money  in  the  house, 
and  you  must  keep  it  to  pay  me;"  or  words  to  that  effect. 

The  defendant  objected  to  the  admissibility  of  said  evidence, 
so  offered  by  Dr.  JoknSy  on  the  ground,  that  said  declarations 
were  made  by  defendant  before  she  had  administered  on  the 
estate  of  said  Leviy  but  the  court,  (C.  Dorset.  A.  J.,)  admit- 
ted the  same  as  evidence  to  the  jury;  the  defendant  excepted, 
and  prosecuted  this  ajqpeal. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Spence,  Magruder  and  Martin,  J. 


By  Horsey  and  Grain  for  the  appellant. 
No  counsel  for  the  appellee. 
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Spenoe^  J.^  deUvered  the  oi»nion  of  this  court. 

It  18  a  general  rule  of  evidence,  that  the  acts  and  admissions  of 
a  party  on  the  record^  are  evidence,  although  he  be  but  a  trustee 
for  another.  JM^.  Siarkie,  in  his  work  on  evidence,  volume  2, 
jpage  22y  sBLys :  ^^Such  admissions  are  alwajrs  evidence."  We 
think  this  language  lays  down  the  rule  too  broadly;  it,  in  fact, 
makes  the  rule  a  universal  one,  and  without  an  exception. 

That  the  admissions  and  dedarations  made  by  <me,  in  rela- 
tion to  a  subject  matter  in  which  the  party  making  such  admis- 
sions or  declarations,  has  an  interest  at  the  time  they  are  made, 
are  evidence,  is  settled  law;  for  it  finds  application  in  almost 
every  trial  in  the  county  courts  by  a  jury. 

The  exception  in  this  case,  states,  that  the  declarations  of  the 
defeodaniy  given  in  evidence  in  this  cause,  (to  which  the 
defendant  excepted,)  were  made  by  her  before  letters  of  ad- 
ministration were  granted  to  her.  They  were  not  cmly  desti- 
tute of  the  essential  requisite,  to  wit,  interest  in  the  subject 
matter  to  which  they  related  at  the  time  they  were  made;  but 
they  were  to  affect  the  legal  rights  of  others,  namely,  creditors 
and  distributees.  It  was  decided  in  Pocock  vs.  BiUing,  2 
Bing.y  269 y  that  the  declarations  of  one  who  has  been  the 
holder  of  a  bill  of  exchange,  cannot  be  received  in  evidence, 
imlesB  they  were  made  while  the  party  had  the  possession  of 
the  bill. 

The  case  of  Plant  vs.  McEweny  4  Conn.  R.y  544,  entirely 
covers  this  case,  and  we  assent  to  the  law  therein  laid  down. 
In  that  case,  a  suit  was  brought  against  an  executor  on  his  pro- 
bate bond,  it  was  held,  that  his  declarations  and  acts,  made 
and  performed  before  he  was  executor,  were  inadmissible 
against  him,  as  the  judgment  would  affect  heirs  and  creditors; 
in  relation  to  whom  the  executor  was  a  stranger. 

JUDGMENT   REVERSED   AND   PROCEDENDO   ORDERED. 
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Peter  and  Samuel  Dickinson  vs.  William  Barnes. — 
June  1846. 

It  ii  no  reason  for  quashing  an  attachment,  that  the  aiBdaTit  of  the  creditor 

was  made  before  a  justice  of  the  peace  of  one  county,  while  the  warrant 

to  the  clerk  of  the  county  court,  to  issue  the  attachment,  was  granted  by 

a  justice  of  his  county. 
The  justice  of  the  peace,  who  issues  the  warrant,  must  be  of  the  county  in 

which  the  attachment  is  to  be  issued. 
Upon  a  motion  in  arrest  of  judgment,  the  appellant  may  assign  other  errors 

than  those  which  are  to  be  found  in  the  record.   So  upon  a  motion  to  quash 

an  attachment. 
To  procure  an  attachment  against  an  absconding  debtor,  the  affidarit  of  the 

creditor  should  allege,  that  the  debtor  was  a  citizen  of  this  State. 

Appeal  from  OarroU  county  court. 

On  the  4th  November  1843^  the  appellants^  in  order  to  pro- 
cure an  attachment  against  the  appellee^  filed  in  the  said  county 
court^  the  following  affidavit : — 

'^State  of  Maryland^  City  of  BaUitnorey  to  wit: 

Be  it  remembered^  that  on  the  4th  November  1843^  before 
me^  the  subscriber,  a  justice  of  the  peace  of  the  State  of  Mary- 
land,  in  and  for  the  city  of  Baltimore  aforesaid,  personally 
appeared  Peter  Dickinsonj  one  of  the  firm  of  Dickinson  4* 
Brother:  which  firm  is  composed  of  Peter  Dickinson  and 
Samuel  Dickinson,  both  residents  of  the  United  States,  and 
made  oath  on  the  holy  evangely  of  Almighty  God,  that  a  cer- 
tain William  Barnes,  late  of  the  city  of  Baltimore,  is  justly 
and  bona  fide  indebted  unto  the  said  Peter  Dickinson,  jointly 
with  Samuel  Dickinson,  partners  doing  business  together,  un- 
der the  firm  of  Dickinson  ^  Brother,  in  the  just  and  full  sum 
of  $844.50,  over  and  above  all  discounts.  And  at  the  same 
time,  the  said  Peter  Dickinson  produced  to  me  the  promissory 
notes  and  open  account,  on  and  by  which  the  said  William 
Barnes  is  so  indebted^  which  is  hereto  annexed.  And  the  said 
Peter  Dickinson  did  also  make  oath,  that  he  is  credibly  informed 
and  verily  believes,  that  the  said  Willicnn  Barnes  has  actually 
run  away  and  fled  from  justice;  and  removed  from  his  place 
of  abode  with  intent  to  injure  and  defraud  his  creditors. 

John  W.  Peale, 

Justice  of  the  Peace  of  the  State  of  Maryland,  in  and  for  the 
city  of  Baltimore.^ ^ 
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It  was  accompanied  with  certain  promiseory  notes  of  the  said 
WiUiam  BameSy  endorsed  to  the  appellants^  and  an  open 
account  againt  him.  To  the  affidavit  was  annexed  the  usual 
certificate  of  the  clerk  of  Baltimore  county  court,  as  to  the 
officer,  J.  W.  Pealcy  the  justice. 

A  warrant  from  a  justice  of  the  peace  of  Carroll  county, 
directed  to  the  clerk  of  that  county  court,  was  also  annexed  to 
the  affidavit,  notes  and  account,  directing  an  attachment  to  be 
issued,  <fcc.  The  process  issued,  and  was  returned,  laid  on 
the  goods  and  chattels,  rights  and  credits^  i^sc.,  in  the  hands  of 
Jacob  Meyerly  and  others. 

The  garnishees  not  appearing  at  the  return  term,  the  appel- 
lants moved  for  a  judgment  of  condemnation,  which  the  county 
court  refused  to  render. 

At  the  next  term,  the  defendant,  Barnes^  appeared,  and 
moved  the  court  to  quash  the  attachment,  for  the  following 
reasons: 

1st.  That  the  affidavit  on  which  said  attachment  is  issued, 
is  not  taken  before  a  justice  of  the  peace,  as  is  required  by  die 
act  of  Assembly,  in  such  case  made  and  provided. 

2nd.  That  the  warrant  to  the  clerk  to  issue  said  attachment, 
is  not  signed  by  the  same  justice  of  the  peace  before  whom 
said  affidavit  was  made. 

3rd.  That  said  attachment,  and  the  proceedings  therein, 
aie,  in  many  other  respects,  informal  and  insufficient. 

The  counQr  court  quashed  the  attachment,  with  costs;  and 
the  plaintiffs  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset, 
Chambers,  Spence,  Maoruder  and  Martin,  J. 

By  J.  H.  B.  Latrobe  for  the  appellants. 

This  case  presents  a  question  of  considerable  interest,  which 
is  of  almost  daily  occurrence  in  the  State,  and  which  it  is  im- 
portant to  have  settled. 

The  plaintiffs  residing  in  BaUimorey  being  creditors  of  the 
defendant,  an  absconding  debtor,  sent  their  account,  with  the 
affidavit  required  by  the  act  of  1795,  made  befcH-e  a  justice  of 
the  peace  of  the  city  of  Baltimore  to  Westminster y  the  late 
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domicil  of  the  defendant,  where  application  was  made  to  a 
justice  of  the  peace  of  Carroll  county,  for  an  attachment 
against  the  goods,  &c.,  of  the  defendant.  The  attachment 
was  issued,  and  returned  levied  as  per  schedule. 

The  defendant  then,  by  his  counsel,  moved  to  quash  the 
attachment  on  the  following  grounds : 

1st.  That  the  affidavit  on  which  said  attachment  was  issued 
is  not  taken  before  a  justice  of  the  peace,  as  is  required  in  the 
act  of  Assembly  in  such  cases  made  and  provided. 

2d.  That  the  warrant  to  the  clerk  to  issue  said  attachment, 
is  not  signed  by  the  same  justice  of  the  peace,  before  whom 
said  affidavit  was  made. 

3d.  That  said  attachment,  and  the  proceedings  therein,  are 
in  many  other  respects  informal  and  insufficient. 

The  court  having  granted  the  motion  to  quash,  the  present 
appeal  was  taken. 

The  true  question  in  the  case  is,  whether  the  justice  issuing 
the  wairant,  must  be  the  justice  before  whom  the  affidavit  is 
made? 

Here  the  affidavit  was  made  by  the  creditor  residing  in  Bal- 
timorey  before  a  justice  of  that  city,  and  the  warrant  was  issued 
thereupon  by  a  justice  of  Carroll  county,  that  county  being 
the  late  domicil  of  the  defendant. 

mie  appellants'  counsel  insist,  that  this  was  the  proper 
course  to  be  pursued,  and  rely  on  the  language  of  the  act  of 
Assembly. 

The  appellee's  counsel  insists,  on  the  other  hand,  that  the 
affidavit  should  have  been  made  before  the  same  person  by 
whom  the  warrant  was  issued :  and  that  this  not  having  been 
done,  the  attachm^it  was  properly  quashed;  and  the  aj^Uee's 
counsel  also  relies  on  the  act  of  Assembly  to  sustain  his  view. 

The  whole  question,  then,  arises  on  the  proper  construction 
of  the  act. 

The  act,  section  1,  declares,  that  '^the  creditor  may  make 
application  to  any  judge  of  the  general  court,  justice  of  the 
county  court,  or  justice  of  the  peace;  and  on  oath  or  affirma- 
tion of  such  creditor  made  before  any  judge  of  the  general 
court,  justice  of  the  county  court,  or  justice  of  the  peace  of 
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this  State,  or  before  any  judge  of  any  other  of  the  Uniied 
States y^^  (of  the  facts  enumerated  in  this  part  of  the  sectkn,) 
the  said  judge  of  the  general  court,  justice  of  the  county 
court,  or  justice  of  the  peace,  may  issue  his  warrant,  &c. 

Now  the  real  question  is,  to  what  do  the  words  of  reference, 
'<  the  said,"  refer?  Do  they  refer  to  the  juc^e,  to  whom  the 
aiqplication  was  made^  or  the  judge,  &c.,  before  whom  the 
aftdavit  was  made?  The  appellants  contend  that  they  refer  to 
the  former.    This  it  is  thought,  can  easily  be  made  jdain. 

Suppose  that  an  account,  proved  before  a  judge  of  Louis- 
ianUy  was  presented  to  a  justice  of  Carroll  county,  and  apfdica- 
tion  made  to  him  for  a  warrant  for  attachment  thereon,  could 
there  be  any  question  about  his  obligation  to  gtant  the  war- 
rant? Certainly  not:  because  an  a£Sdavit  before  any  judge  of 
any  other  of  the  UnUed  States,  is  made  sufficient  by  the  ex- 
press terms  of  the  act.  Applied  to  such  a  case,  tho  act  would 
be  read,  ^^the  creditor  may  make  af^cation  to  a  justice  of  the 
peace,  and  on  oath  or  affirmation  of  such  creditor,  made  before 
any  judge  of  any  other  of  the  United  States,  the  said  justice 
of  the  peace  may  issue  a  warrant,  &c."  There  can  be  no 
doubt  about  this. 

We  see  then,  that  the  act  does  not  provide,  in  the  case  oi  a 
foreign  creditor,  that  he  shall  come  to  MaryUmd,  and  make 
oath  of  his  claim  before  the  justice  to  whom  he  applies  for  a 
warrant  on  attachment.  He  may  make  his  affidavit  before  a 
judge,  in  his  own  State,  and  send  it  to  Maryland.  Why  then 
should  a  creditor  residing  in  Baltimore  county,  not  be  permit- 
ted to  make  his  affidavit  before  a  justice  in  BaUimore  county, 
and  send  it  to  the  Carroll  county  justice,  as  the  foundation  for 
the  warrant?  Why  should  the  foreign  creditor  have  more 
favor  than  the  domestic?  Why  should  the  foreign  judge  have 
more  authentidQr  than  the  domestic?  Why  should  a  creditor 
living  in  York,  Pennsylvania,  be  authorized  to  send  an  affida- 
vit across  the  line  to  a  justice  of  Harford  county,  and  obtain 
a  warrant  for  attachment,  while  a  creditor  in  Dorchester 
county  must,  in  person,  go  to  Harford  county  to  make  affidavit 
of  the  truth  of  his  account  before  the  Harford  justice?  No 
reason  whatever  can  be  given  for  these  distinctions:  and  yet, 
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if  the  appellee  is  right^  they  exist  in  the  law.  But  they  do  not 
exist  in  terms.  They  are  the  result  of  a  construction,  which 
we  contend  is  erroneous.  The  error  consists  in  making  the 
words  of  reference,  ^'the  said,"  already  mentioned,  refer  to 
the  justice  before  whom  the  affidavit  is  made,  instead  of  the 
justice  to  ^om  the  application  is  made.  In  the  act  there  is 
nothing  to  shew,  that  these  are  the  same  persons.  The  usual 
words  of  reference  are  not  to  be  found.  The  lai^uage  used 
is  not,  *'and  on  oath,  &c.,  before  the  said  or  the  same  judge," 
&c.,  but>  "and  on  oath,  <fcc.,  before  any  judge,"  &c. 

The  section  is  made  to  appear  involved)  by  the  itisertion  of 
a  description  of  the  oath,  which  separates,  Umgo  intervaUoy  the 
relative  from  the  antecedent.  A  careful  reading  of  it,  how- 
ever, will  shew,  that  the  construction  contended  for  by  the 
appellants  is  the  only  one  that  can  be  properly  given  to  it :  ttnd 
thfitt  it  is  not  at  all  necessary  that  the  affidavit  should  be  made 
before  the  same  justice,  who  is  apphed  to  for  the  warrant  for 
the  attachment. 

The  third  ground  for  the  motion  to  quash,  taken  by  the 
appellee  in  the  court  below^  is  too  vague  for  consideration 
here.  Only  those  questions  made  below,  and  inserted  in  the 
record,  are  proper  for  the  consideration  of  this  court. 

In  the  argument  of  the  appellee's  counsel,  an  objection  is 
taken  to  the  proceedings  below,  and  it  is  alleged,  that  they 
are  defective,  because  the  averment,  that  William  Bamesy 
late  of  the  city  of  Baltimore j  is  jusdy,  &c.,  indebted,  is  not 
a  sufficient  averment  that  he  is  a  citizen  of  Maryland^  as  requir- 
ed by  the  act  of  Assembly.  Now,  although  this  is  a  question 
not  properly  before  the  court,  yet  it  may  be  stated,  that  the 
necessity  of  such  averment  was  expresdy  done  away  with  by 
the  act  of  1S26,  chap.  114,  sect.  1. 

For  these  reasons  the  counsels  of  the  appellants  insist,  that 
the  decision  of  the  court  below  should  be  reversed. 

By  W.  P.  Maulsby  for  the  appellee. 

In  this  case,  the  affidavit  of  the  creditors  was  made  before  a 
justice  of  the  peace  of  the  city  of  Baltifnorey  and  transmitted 
to  a  justice  in  Carroll  county,  who  issued  his  warrant  to  the 
62        V.3 
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clerk  of  Carroll  county  courts  directing  him  to  issue  the  attach- 
ment. The  affidavit  was  made  before  one  justice  of  the  peace, 
and  the  warrant  to  the  clerk,  was  issued  by  another.  The  act 
of  1795,  chap.  56,  sec.  I,  provides,  that  on  the  oath  or  affirma- 
tion of  a  creditor,  made  before  any  judge  of  the  general  court, 
justice  of  the  county  court,  or  justice  of  the  peace  of  this  State, 
that  the  debtor  is  indebted,  &c.,  the  said  justice  of  the  general 
court,  justice  of  the  county  court,  or  justice  of  the  peace,  shall 
be  authorised  to  issue  his  warrant  to  the  clerk  of  the  general  or 
county  court,  directing  him  to  issue  the  attachment.  The 
language  of  the  act  is  imperative.  The  same  justice  before 
whom  the  affidavit  is  made,  and  no  other,  is  authorised  to  issue 
his  warrant.  Whatever  the  practice  may  have  been,  or  wbatr 
ever  inconvenience  may  result  from  the  necessity  of  an  observ- 
ance of  the  terms  of  the  act  of  Assembly,  those  terms  are  so 
unequivocal;  the  language  of  the  act  is  so  clear  and  positive, 
that  it  cannot,  I  submit,  be  forced  to  yield,  either  to  practice  or 
convenience.  The  oath  or  affirmation  may  be  made  before 
any  judge  or  justice  of  the  peace,  and  the  said  judge  or  justice 
of  the  peace,  is  authorised  to  issue  his  warrant  to  the  clerk. 
In  this  case,  the  affidavit  was  made  before  Mr.  Peale,  a  justice 
of  the  peace  of  the  city  of  BcUtimare;  and  the  warrant  to  the 
clerk  of  Carroll  county  court,  was  issued  by  Mr.  CforCy  a  jus- 
tice of  the  peace  for  Carroll  county.  The  act  of  1795,  is  of 
that  class  of  statutes  which  are  to  be  strictly  construed. 

The  affidavit  of  the  creditor  in  this  case,  made  before  a  jus- 
dee  of  the  peace  in  the  city  of  Baltimore^  omits  .wholly  the 
statement  or  all^ation,  that  Barnes y  the  defendant,  is  a  citizen 
(tf  the  State  of  Maryland;  no  such  averment,  that  the  defen- 
dant is  a  resident  of  the  State,  is  made  in  any  of  the  proceed- 
ings preparatory  to  issuii^  the  attachment.  The  averment  in 
the  affidavit,  that  WiUicmh  BameSy  late  of  the  city  of  Ai&t- 
morCy  is  justly  and  bona  fide,  indebted,  <fcc.,  is  not  a  sufficient 
averment,  that  the  ssud  Barnes  is  a  citizen  of  the  State  of 
Marylandy  to  satisfy  the  requirement  of  the  act  of  Assembly. 
For  this  cause,  the  attachment  was  properly  quashed  by  the 
county  court. 
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The  warrant  issued  by  Mr,  Chrey  the  justice  of  the  peace 
for  Carroll  county^  to  the  clerk^  directing  the  issuing  of  the 
attachment^  does  not  contain  a  sufficiently  distinct  recital  of  the 
oath  on  which  he  granted  the  warrant.  Even  if  he  had  pro- 
ceeded to  issue  the  warrant  to  the  clerk^  on  the  oath  of  the 
plaintiff,  made  before  a  justice  of  the  peace  of  the  city  of  Bal- 
timorey  he  must,  in  his  warrant,  have  distinctly  recited  the 
oath  so  made,  by  whom,  before  whom,  &c.,  and  it  is  not  suffi- 
cient to  refer  to  that  oath  in  the  terms  of,  "the  above  oath;*' 
such  a  reference  is  too  uncertain. 

Magrudbr,  J.,  delivered  the  ojMnion  of  this  court. 

It  is  no  reason  for  quashing  an  attachment,  issued  under  the 
act  of  1796,  chap.  66,  that  the  oath  to  be  made  by  the  creditor, 
was  made  before  one  justice  of  the  peace,  (of  a  different  coun- 
ty;) and  that  another  issued  his  warrant  to  the  clerk  of  the 
county  court,  requiring  him  to  issue  the  attachment.  The 
oath  may  be  made  before  "a  judge  of  any  otlier  of  the  United 
States y^^  and  in  the  case  of  Smith  against  Crreenleafy  4  Harr. 
^  McHenryy  291,  was  made  before  a  judge  of  one  of  the 
courts  in  Massachusetts. 

The  act  of  Assembly  is  quite  explicit.  The  creditor  is  to 
make  application  to  "any  judge  of  the  general  court,  justice 
of  the  county  court,  or  justice  of  the  peace;"  and  when  made  to 
him,  "the  said  judge  of  the  general  court,  justice  of  the  coun- 
ty court,  or  justice  of  the  peace,"  is  to  issue  his  warrant.  An 
affidavit  is  to  be  produced  to  him,  with  the  cause  of  action; — 
that  affidavit,  however,  the  law  does  not  require  to  be  made, 
before  the  judge  or  justice  who  issues  the  warrant,  but  before 
"any  judge  of  the  general  court,  justice  of  the  county  court, 
or  justice  of  the  peace  of  this  State;" — it  is  added  :  "or  before 
any  judge  of  any  other  of  the  United  States y^^ — who,  of  course, 
is  not  to  issue  the  warrant  for  an  attachment.  The  justice  of 
the  peace  who  issues  the  warrant,  must  be  of  the  county  in 
which  the  attachment  is  to  be  issued;  the  oath  may  be  made 
before  any  ^^justice  of  the  peace  of  this  Slate." 

If,  therefore,  the  court  in  deciding  this  case,  were  confined 
to  the  reasons  to  be  found  in  the  record,  this  judgment  would 
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be  reversed.  It  has  been  decided  here,  that  in  the  case  of  a 
motion  in  arrest  of  judgment,  the  party  appellant  may,  in  this 
court,  assign  other  grounds,  than  those  which  are  to  be  found 
in  the  record;  and  for  the  same  reason  it  seems  proper,  not  to 
confine  him,  in  cases  of  this  description,  to  reasons  filed  with 
the  motion  to  quash  the  proceedings.  See,  also,  Boarman  vs. 
Israel  and  Patterson y  1  GUI,  372. 

This  court  thinks,  that  there  is  in  the  record  a  fatal  objection 
to  the  proceeding  by  attachment,  inasmuch  as  it  does  not 
appear,  as  the  law  requires,  that  the  debtor  was  a  citizen  of  the 
State.  It  is  certainly  not  to  be  sustained,  as  an  attachment 
against  a  non-resident,  and  it  does  not  appear  that  he  was  a 
citizen  of  the  State. 

JUDGMENT  AFFIRMED. 


John  T-  C.  G.  Watkins  and  wjfe,  vs.  Charity  Sears 
ET  AL. — June  1846. 

A  testator  devised  to  his  son  D,  his  heirs  and  assigns,  f6reTer»  provided  he 
shall  attain  the  age  of  twenty-one  years,  or  die  leaving  issue;  but  in  case 
my  son  shall  die  without  issue,  or  before  he  arrives  at  the  age  of  twenty- 
one,  then  I  give  and  devise  to  my  daughters,  for  life,  or  until  their  mar- 
riage, &c.  D  lived  to  be  twenty-one  years  of  age,  and  died  intestate,  and 
without  issue.  Held,  that  by  his  arrival  at  the  age  of  twenty-one  years, 
the  property  devised  to  him,  became  a  vested  estate. 

That  the  word  or,  in  the  second  clause  of  the  4evise,  is  to  be  construed  copu- 
latively,  and;  and  that,  thereby,  the  condition  on  which  the  limitation  over 
to  the  daughters  was  made  to  depend,  became  a  condition  of  definite  failure 
of  issue. 

In  this  State,  a  limitation  over  of  land  to  devisee,  for  life,  after  an  indefinite 
failure  of  issue  of  a  prior  devisee,  does  not  convert  the  indefinite,  into  a 
definite  failure  of  issue. 

Where  there  was  devise  of  an  estate  in  fee,  with  a  limitation  over,  after  a 
dying  without  issue,  it  was  formerly  converted  into  an  estate  tail,  and  the 
limitations  over,  operated  by  way  of  remainder.  The  acts  of  descents  now 
converts  that  estate  tail,  into  an  estate  in  fee. 

Appeal  from  the  Court  of  Chancery. 
The  bill  in  this  cause,  was  filed  on  the  17th  December  1844, 
by  the  appellants,  and  after  referring  to  the  last   will  of 
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Caleb  Searsy  it  alleged^  thaX  shortly  after  making  it^  the  said 
Ocdeb  Sears  departed  this  life.  That  after  the  death  of  the 
said  Caleb y  your  oratrix  intermarried  with  your  orator;  and 
that  Dennis  D.  Sears,  mentioned  in  said  will;  departed  this 
life  intestate  and  without  issue^  leaving  Eliza,  Lucretia,  and 
Charles,  his  brother^  and  sisters^  his  heirs  at  law.  That  the 
said  Dennis,  on  the  day  of  his  deaths  had  attained  to  the  age 
of  nearly  twenty-three  years,  and  was  over  the  age  of  twenty- 
one;  and  your  orator  and  oratrix  are  advised,  that  having 
attained  that  age,  he  became  absolutely  entitled  to  the  property 
devised  to  him,  in  fee  simple,  subject  to  the  life  estate  of  the 
said  Charity,  and  that  on  his  death,  as  aforesaid,  intestate  and 
without  issue,  the  same  descended  to  his  brother  and  sisters,  as 
his  heirs  at  law;  the  limitation  over,  in  case  of  his  dying  with- 
out issue,  being  void  jn  law.  That  after  the  death  of  the  said 
Dennis,  the  said  L/ucretia  also  died,  without  issue  and  intes- 
tate, leaving  your  oratrix,  Eliza,  and  the  said  Charles,  her 
heirs  at  law,  so  that  your  oratrix  now  claims,  and  your  orator, 
in  her  right,  claims  to  be  entitled,  by  descent,  to  one-half  of 
the  share,  or  half  of  the  said  Dennis\  or  one-fourth  of  the 
whole  of  the  said  farm.  That  since  the  death  of  the  said  Lu- 
cretia,  the  said  Charles  has  also  departed  this  life  intestate, 
leaving  the  following  children  his  heirs  at  law,  viz.,  Eli- 
zabeth A.  •  Sears,  &c.  That  the  said  half  of  the  farm, 
devised,  as  above  mentioned,  to  the  said  Dennis  D.  Sears, 
and  which  has  descended  to  your  oratrix,  Eliza,  and  the 
infant  children  of  the  said  Charles,  is  too  small  for,  and 
otherwise  incapable  of  division,  without  loss  and  injury  to 
all  parties,  and  is  now  of  no  use  or  advantage  to  any  of 
them;  but  that  the  sale  thereof,  with  the  consent  of  the  said 
Charity,  would  be  for  the  advantage  of  all.  Prayer,  for  the 
sale  of  the  said  Dennis^  half  of  the  said  land,  for  the  purposes 
of  partition,  and  that  when  sold,  the  proceeds  thereof  may  be 
distributed,  according  to  right  and  equity,  after  assigning  to  the 
said  Charity  her  portion  thereof,  in  lieu  of  her  life  estate,  and 
for  other  and  further  relief,  &c. 
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The  will  of  Caleb  Sears,  dated  30th  October  1829,  devised : 

^^FHrst.  I  bequeath  and  devise  to  my  beloved  wife,  Charity , 
all  my  estate,  both  real  and  personal,  during  her  natural  life, 
and  no  longer;  and  after  her  death,  I  direct,  that  the  farm  on 
which  I  now  reside,  called  the  ^^Ptoin*,"  shall  be  divided  into 
two  equal  parts,  as  to  number  of  acres,  by  an  east  and  west 
line;  and  the  southern  half  of  the  said  farm,  I  give  and  devise 
to  my  son,  Charles  C.  Sears,  his  heirs  and  assigns  forever; 
and  the  northern  half  of  the  said  farm,  I  give  and  devise  to 
my  son,  Dennis  D.  Sears,  his  heirs  and  assigns,  forever,  pro- 
vided he  shall  attain  the  age  of  twenty-one  years,  or  die,  leaving 
issue;  but  in  case  my  said  son,  Dennis,  shall  die  without  issue, 
or  before  he  arrives  at  twenty-one  years  of  age,  I  then  give  and 
devise  the  said  northern  half  of  my  farm  to  my  two  daughters, 
Lucreiia  and  Eliza,  to  be  equally  divided  between  them,  so 
long  as  they  shall  remain  unmarried;  but  whenever  either,  or 
both  of  my  said  daughteis  shall  die  or  marry,  I  give  and  devise 
the  portion  or  portions,  of  the  daughter  or  daughters,  so  dying  or 
marrying,  to  my  son  Charles,  his  heirs  and  assigns  forever." 

Charity  Sears,  the  widow  of  the  said  Caleb,  answered  the 
bill,  consented  to  a  sale,  and  to  take  a  proportion  of  the  pro- 
ceeds thereof,  for  her  life  estate. 

The  other  defendants,  infants,  also  answered  the  bill,  by 
guardian,  and  proof  was  taken  to  show  the  estate  incapable  of 
division,  &c.,  as  alleged. 

On  the  19th  April  1845,  the  Chancellor  (Bland,)  decreed, 
that  the  bill  of  complaint  be  dismissed,  with  costs,  being  of 
opinion,  that  it  was  the  intention  of  the  testator  to  give  the  half 
of  his  land  to  his  mm  Dennis,  in  fee,  in  case  he  should  leave 
any  child  or  issue,  living  at  the  time  of  his  death;  but  if  not, 
then  it  was  to  pass  to  the  testator's  daughters,  as  specified;  and 
afterwards,  to  his  son  Charles,  in  fee. 

The  complainants  appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  Dorsrt, 
Chambers,  Magruder  and  Martin,  J. 
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By  Nicholas  Hammond  and  McLean  for  the  ajqpellaiitB^ 
who  cited  : — 

SouUe  vs.  Gerardy  Cro.  Eliz.y  525.  Walsh  vs.  Peterson, 
3  Atk.,  193.  Prammingham  vs.  Bondy  1  WiUstmy  140. 
Fairfield  vs.  Morgany  5  Boss,  and  Pull.,  38y  65.  Lessee  of 
Hauer  vs.  ShutZy  2  Binnej/y  532.  Dallam  vs.  DaUamy  7  H. 
^  Johi.y  220.  Raborg  vs.  Hammond,  2  H.  ^  Gilly  53. 
Arnold  vs.  Buffum,  2  Masony  208.     Lippett  vs.  HopkinSy 

1  GaUy  454,  461.  Sayward  vs.  Sayward,  7  Greenleafy  210. 
Grant y  et  al.y  vs.  Dyer,  et  al.y  2DoWy  87.  Jackson  vs. 
Blanshan,  6  John.y  56.  1  Jamum  on  Wills ,  441.  Barlow 
vs.  Saltery  17  Ves.,  479.  Newton  vs.  Griffith,  IH.^  G., 
119.  Lillibridge  vs.  Adiey  1  Masony  224.  Hoxton  vs.  Ar- 
cher, ZG.Sr  J'j  199.  Haines  vs.  Witmery  2  YaleSy  407. 
Dart  vs.  Darty  7  Cmny  250.  2  Jarman  on  WUls,  434. 
Tenny,  Lessee  of  Agar,  vs.  Agar,  12  East.,  253.  Smith  vs. 
Smith,  2H.^  J.,  314.  Wells  vs.  BeaU,  2  G.  ^  J.,  468. 
Pow.  on  Dev.,  257. 

By  B.  T.  B.  WoRTHiNGTON  and  A.  Randall  for  the 
appellees,  who  cited  : — 

Potoell  on  Devises y  21  Lcno  Lib.,  37.     Barker  vs.  Suretees, 

2  Strange,  1175,  and  note.     Van  Middlesmith  vs.  Schenck, 

3  Halstead,  29.  Den  ifc,  vs.  Laquear,  1  South.,  301. 
Fiodick  vs.  Cornell,  1  John.  440. 

DoRSEY,  J.,  deUvered  the  opinion  of  this  court. 

By  the  devise  on  whidi  the  questions  before  us  arise,  the 
testator  gives  the  land  in  dispute,  ^^to  his  son,  Dennis  D.  Sears, 
his  heirs  and  assigns  forever,  provided  he  shall  attain  the  age 
of  twenty-one  years,  or  die,  leaving  issue;  but  in  case  my  son 
Dennis  shall  die  without  issue,  or  before  he  arrives  at  twenty- 
one  years  of  age,  I  then  give  and  devise  the  said  northern 
half  of  my  farm  to  my  two  daughters,  Lucretia  and  Eliza, 
to  be  equally  divided  between  them,  so  long  as  they  remain 
unmarried;  but  whenever  either,  or  both  of  my  said  daughters, 
shall  die  or  marry,  I  give  and  devise  the  portion  or  portions, 
of  the  daughter  or  daughters,  so  dying  or  marrj'ing,  to  my  son 
Charles,  his  heirs  and  assigns,  forever.'^ 
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It  is  wholly  unnecessary^  in  this  case,  to  enquire,  or  to  exa- 
mine the  authorities  referred  to,  whether  the  first  part  of  the 
devise  to  DermiSy  was  a  condition  {ifrecedent,  or  a  condition 
subsequent;  as,  by  his  arrival  at  the  age  of  twenty-one  years, 
the  property  devised  to  him  became  a  vested  estate. 

That  the  word,  *'or,'^  in  the  succeeding  part  of  the  devise, 
prescribing  the  condition,  on  which  the  limitation  over  to  the 
daughters.  Was  to  take  efiect,  is  to  be  construed  copulatively, 
as  if  it  were,  ^^andj"  and  that,  thereby,  the  alternative  condi- 
tion, (literally  construing  the  will,)  of  indefinite  failure  of  issue, 
upon  which  the  limitation  over  is  made  to  depend,  became  a 
condition  of  definite  failure  of  issue,  We  regard  as  too  clear  for 
argument,  upon  the  following  authorities :  Pells  vs.  Brcfwtiy 
Cro,  Jac,y  590.  Belles  vs.  Gillespie^  6  Randolph's  Reps.y 
273.  Brooders  and  wife  vs.  Thmer,  Ib.y  308.  Arnold  and 
another  vs.  Buffum,  2  Mason,  208.  Doe  vs.  Taylor,  2 
Southard,  413.  Fairfield  vs.  Morgan,  5  Bos.  4*  Ptd.,  38. 
Lessee  of  Day  vs.  Day,  16  East.,  67.  Prammingham  vs. 
Brand,  1  Wilson,  140.  Lessee  of  Hatter  vs.  Shutz,  2  Binm. 
632.  Raborg  vs.  Hammond,  2  Harr.  ^  Gill,  53-,  and  Dal- 
lam vs.  Dallam,  7  Harr.  4*  Johns.,  220. 

That,  in  this  State,  a  limitation  over  of  land  to  a  devisee, 
for  life,  after  an  indefinite  failure  of  issue,  does  not,  as  has  been 
contended  in  the  argument  of  this  case,  convert  the  indefinite 
into  a  definite  failure  of  issue,  we  think  fully  established  by  the 
cases  of  Newton  vs.  Griffiih,  1  Harr.  if  GiU,  111;  and 
Hoxton  vs.  Archer^  3  GiU  ^r  Johns.,  199. 

But  suppose,  as  has  been  urged  in  the  argument  for  the 
appellees,  the  word,  ^<or,"  above  mentioned,  is  to  be  construed 
disjunctively;  and  that  the  limitation  over,  after  a  djring  with- 
out issue,  means  an  indefinite  failure  of  issue;  how  does  that 
better  their  condition?  By  such  a  construction,  the  fee-simple 
estate  given  to  Dennis,  in  the  first  part  of  the  devise,  is  con- 
verted into  an  estate  tail,  and  the  Umitations  over  operate  by 
way  of  remainder,  not  by  way  of  executory  devise:  emd  the 
act  of  descent  of  this  State,  would  convert  the  estate  tail,  into 
an  estate  in  fee;  whereby  the  limitation  over  to  Charles  ^jdA 
his  heirs,  becomes  wholly  inoperative  and  void.    The  appei- 


Digitized  by 


Google 


OP  MARYLAND.  497 


Savage  Man.  Co.  vs.  Owings. — 1846. 


lants,  therefore^  are  clearly  entitled  to  the  relief  sought  by  their 
bill. 

Tliis  court  will  sign  a  decree^  reverring  the  decree  of  the 
Chancery  court,  and  remanding  the  case  to  the  Court  of  chan- 
cery, that  such  further  proceedings  may  be  had  therein,  as  the 
nature  of  the  case  may  require. 

DECREE   REVERSED  AND   CAUSE   REMANDED. 


The  Savage  Manufacturing  Company  vs,  Henry  H. 
Owings. — JuTie  1846. 

Upon  an  application  by  petition  to  the  county  court  to  open  a  road,  a  com- 
mission was  ordered,  and  the  court  adjudged  the  road  to  be  opened.  Held, 
that  an  appeal  did  not  lie  from  that  decision. 

Unless  by  express  provision  of  some  act  of  Assembly,  an  appeal  will  not  lie 
in  any  case  in  which  a  writ  of  error  would  not  lie. 

The  jurisdiction  of  the  county  courts,  in  opening  roads,  is  not  exercised  by 
virtue  of  its  general  powers  as  a  court  of  common  law,  but  by  virtue  of  a 
special  delegation  of  power. 

A  writ  of  error  will  not  lie  to  a  court  vested  with  special  jurisdiction,  and 
which  does  not  proceed  according  to  the  forms  of  the  common  law. 

Ck)urts  of  law  will  incidentally  enquire  into  the  validity  of  the  judgments  of 
special  jurisdictions,  whenever  such  enquiry  becomes  necessary  in  the  exer- 
cise of  their  ordinary  powers. 

Appeal  from  Howard  District  court. 

On  the  27th  September  1842^  the  appellee  and  others^  filed 
their  petition  in  the  said  court^  stating^  that  they  and  others^ 
weve  interested  in  having  a  road  opened  and  straightened  in 
Howard  District;  to  begm  at  the  junction  of  the  old  Afme 
Arundel  county  road  with  the  Cokimbia  Tun^^e,  near^  6oc,y 
running  through  the  lands  of  the  appellant  and  others^  to  the 
Washington  Turnpike  Roady  about  five  miles  in  length;  that 
the  public  conveni^ice  directed ,  that  the  said  road  should  be 
opened^  &c.y  and  made  a  public  county  road;  that  a  road  run- 
ning almost  exactly  where  it  is  intended  this  road  shall  run^ 
has  been  used  for  a  great  number  of  years  by  a  laige  proportion 
of  the  people  of  the  neighborhood^  as  their  road  to  church, 
63  v.3 
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mill  and  market^  they  believing  the  same  to  be  a  public  high- 
way, until  recently,  an  agent  of  the  appellants  threatened  to 
hinder  and  obstruct  some  of  your  petitioners,  and  others,  in 
the  use  thereof.  Prayer,  to  open  and  straighten  the  road,  for 
general  relief,  and  a  commission,  as  directed  by  the  acts  of 
Assembly. 

A  commission  was  issued,  and  the  route  of  the  road  sur- 
veyed^  reported  favorably  upon,  &c.,  and  returned  to  the 
court. 

The  appellants  filed  a  caveat  against  the  confirmation  of  the 
commissioner's  return;  but  the  court,  on  the  11th  March  1844, 
confirmed  the  report,  and  adjudged  the  road  to  be  opened  and 
straightened.  The  appellants  then  moved  the  court  to  strike 
out  the  judgment  of  confirmation,  and  suggested  a  variety  of 
grounds  for  their  motion;  all  of  which  the  district  court  over- 
ruled; and  from  all  which  they  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.,  Chambers 
and  Martin,  J. 

By  N.  Williams  for  the  appellants,  and 

By  N.  Brewer,  of  J.,  and  A.  Randall  for  the  appellee. 

Chambers,  J.,  delivered  the  opinion  of  this  comt. 

By  the  statute  law  of  this  State,  an  appeal  is  authorised,  as 
a  more  convenient  and  less  expensive  mode  than  the  writ  of 
error,  by  which  to  take  the  proceedings  of  a  common  law 
court,  or  court  of  equity,  into  the  Court  of  Appeals  for  revi- 
sion. Unless  by  the  express  provision  of  some  act  of  Assembly, 
an  appeal  will  not  lie,  in  any  case  in  which  a  writ  of  eiror 
would  not  lie. 

It  is  not  claimed,  that  in  relation  to  the  case  before  us,  there 
is  any  express  provision,  by  act  of  Assembly,  authorising  an 
appeal. 

Jurisdiction  of  this  proceeding  is  not  exercised  by  the  county 
court,  in  virtue  of  its  general  powers,  as  a  court  of  common  law; 
it  is  vested  by  a  special  delegation  of  power,  and  by  the  terms  of 
the  act  which  confers  it,  to  be  exercised,  not  according  to  the 
forms  and  course  of  the  common  law,  but  in  a  special  and 
peculiar  mode. 
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Very  many  instances  occur  in  our  statutes^  of  such  peculiar 
jurisdiction  confided  to  the  county  courts^  occasioned ^  without 
doubt^  in  part  from  the  fact^  that  the  personal  and  local  infor- 
mation of  the  judges^  qualified  them  to  hear  and  decide  such 
cases  with  singular  advantage.  i 

Where,  from  the  probable  occurrence  of  l^al  difllculties, 
or  from  other  causes,  the  legislature  deemed  it  proper  that  the 
decision  should  be  revised  in  the  superior  court,  it  has  been  so 
expressly  declared,  as  in  the  case  of  trials  upon  allegations  of 
fraud  against  an  insolvent  petitioner,  or  upon  issues  from  the 
orphans  court,  and  other  instances. 

This  peculiar  jurisdiction,  is,*in  some  instances,  conferred 
also  upon  inferior  tribunals,  not  considered  as  courts  of  com- 
mon law,  in  any  respect.  Thus  the  power  to  open,  alter,  and 
close  public  roads,  has  been  given  to  the  levy  couits,  in  some 
of  the  counties,  concurrently  with  the  county  courts;  surely  no 
writ  of  error  would  avail,  to  bring  before  us  tlie  proceedings  of 
a  levy  court,  and  yet  if  the  legislature  had  considered  it  wise  to 
provide  for  an  appeal  from  the  levy  court  to  this  court,  in  such 
a  case,  it  would  only  be  in  analogy  to  other  instances. 

It  is  a  general  and  sound  rule,  that  a  writ  of  error  will  not  lie 
to  a  court  vested  with  special  jurisdiction,  and  which  does 
not  proceed  according  to  the  forms  of  the  common  law. 

The  courts  of  law  will,  of  course,  incidentally  enquire  into 
the  validity  of  the  judgments  of  such  special  jurisdictions, 
whenever  such  enquiry  becomes  necessary  in  the  exercise  of 
their  ordinary  powers,  and  it  is  only  in  this  incidental  mode, 
that  their  validity  may  be  questioned. 

This  not  being  a  case  in  which  a  writ  of  error  would  lie, 
and  the  act  of  1818,  chap.  89,  being  silent  as  to  an  appeal, 
we  think  tlie  motion  to  dismiss  must  prevail. 

APPEAL   DISMISSED. 
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George  W.  Moreland  vs.  W.  W.  Bowling. — June  1846. 

Where  process  is  duly  returned,  the  party  affected  by  it  is  bound  to  take  notice 
of  the  proceeding;  and  in  proper  time,  and  while  the  process  is  before  the 
court,  move  for  any  order  or  judgment  in  relation  to  it. 

Parties  have  a  day  in  court,  for  the  purpose  of  being  heard;  and  failing  to 
avail  themselves  of  it,  they  must  thenceforth  submit  to  the  injury  or  incon- 
venience which  their  own  neglect  has  occasioned. 

Where  the  return  of  a  sheriff  is  not  made  to  the  term  at  which  the  process  is 
returnable,  but  after  the  actual  sittings  of  the  court  were  over,  at  a  day  in 
vacation,  parties  objecting  to  it,  are  not  bound  to  move  until  the  next  term. 

A  sheriff  may  retain  a^./a.  in  his  hands,  after  a  levy,  and  after  an  ineffectual 
effort  to  sell,  not  only  until  the  return  day  has  passed,  but  until  several 
terms  have  passed,  and  may  then  sell. 

It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  theyi./a.  and  issue  a 
vendu  exponas;  or  to  allow  the  sheriff  to  continue  to  act  under  thefi,fa. 

On  a  motion  to  set  aside  a  sale  returned  under  afi.fa.y  it  is  the  necessary  and 
uniform  practice,  to  examine  into  all  the  facts  by  parol  or  other  proof,  and 
not  regard  technical  estoppels. 

The  act  of  1816,  chap.  129,  is  express,  that  notice  of  a  sale  under  a^./«., 
snould  be  set  up  at  two  or  more  public  places  in  tlie  county,  besides  the 
court  house,  and  upon  failure  to  give  such  notice,  the  sale  will  be  set  aside, 
on  motion  made  in  due  time  when  the  writ  is  returned. 

Appeal  from  St.  Mary^a  county  court. 

On  the  31st  January  1845,  William  W.  Bawling  sued  out 
a  writ  of  Jieri  facias,  upon  judgment  againet  Geof-ge  W.  More- 
land  and  Henry  G.  Gamer y  returnable  to  the  1st  Monday  in 
March  of  that  year.  This  writ  was  levied  the  Ist  and  3rd 
February  1845;  the  property  sold  on  the  7th  March  1845;  and 
the  writ  returned  to  the  county  court. 

At  March  term  1845,  the  appellant  moved  to  set  aside  the 
sale: 

1.  That  due  and  legal  notice  was  not  given  to  the  defen- 
dant, and  the  public,  of  the  time  and  place  of  sale. 

2.  That  all  the  property  sold,  except,  ifcc,  was  absent  at 
the  time  of  sale,  and  thereby  the  public  was  prevented  from 
judging  of  its  value. 

3.  The  whole  property,  real  and  personal,  was  sold  at  a 
grossly,  inadequate  price. 

4.  The  real  estate  was  worth  three  times  as  much  as  it  sold 
for,  and  would  sell  for;  that  the  sale  was  made  at  Leonardr 
towny  a  great  distance  from  the  land  and  real  estate. 
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5.  The  sale  was  made  under  diji,fa,y  and  the  sheriff^  in 
the  execution  of  a  sound  discretion^  ought  not  to  have  sold  it^ 
but  returned  it^  and  obtained  a  venditioni  exponas. 

6.  That  the  property  was  sold  after  the  return  day  of  the 
fieri  facias. 

7.  That  the  return  of  the  sheriff  on  its  &ce^  avoids  the  sale^ 
as  it  states^  that  the  purchase  money  was  first  paid. 

8.  That  more  property  was  sold  than  was  necessary  to  pay 
the  executions. 

At  the  hearing  of  the  motion^  a  variety  of  depositions  were 
filed ^  as  to  the  value  of  the  property;  its  situation  and  condition 
at  the  time  of  sale. 

The  sheriff  who  made  the  levy^  deposed^  that  ^^he  gave 
upwards  of  twen^  days  clear  notice  of  sale  in  the  Leonard- 
toum  Heraldf  a  paper  publislied  in  St.  Mary^s  county^  at  the 
court  house  door^  and  at  no  other  place. ' '  The  land  lay  about 
fifteen  miles  from  Leonardtown. 

It  also  appeared,  that  return  of  the  execution,  made  by  the 
sheriff,  was  not  made  at  the  r^ular  March  term  of  1845^  but 
that  the  sheriff  brought  it  into  the  clerk's  office  in  vacation, 
sometime  in  May  1845,  when  the  entry  of  the  return  of  sales 
was  made;  that  after  the  adjournment  of  the  tegular  March 
term,  the  rule  return  of  thejS.yii.,  was  entered  by  the  derk, 
as  under  a  general  order  of  the  court. 

T)ie  county  court  overruled  the  motion  to  quash  the  sale, 
and  the  said  O.  W.  Moreland^  one  of  the  defendants,  and 
whose  property  was  levied  upon,  appealed  to  this  court. 

The  cause  was  argued  before  Archer,  C.  J.^  Dorset, 
Chambers,  Spence  and  Martin,  J. 

By  Grain  for  the  appellant,  and 
By  Thomas  for  the  appellee. 

Chambers,  J.,  delivered  the  opinion  of  this  court. 

Where  process  is  duly  returned,  the  party  affected  by  it  is 
bound  to  take  notice  of  the  proceeding;  and  in  proper  time, 
and  while  the  process  is  before  the  court,  move  for  any  order  or 
judgment  in  relation  to  it. 
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Parties  have  a  day  in  court^  for  the  purpose  of  being  heard; 
and  failing  to  avail  themselves  of  it^  they  must  thenceforth 
submit  to  the  injury  or  inconvenience  which  their  own  neglect 
has  occasioned. 

The  present  case,  however,  is  not  embraced  by  these  princi- 
ples, which  regulate  the  general  practice,  and  which  we  do  not 
mean  to  disturb.  The  return  of  the  sheriff  was  not  made  to 
the  term  at  which  the  writ  was  returnable,  nor  could  it  be,  as 
the  sale  was  made  at  a  day  subsequent  to  the  return  day.  To 
require  a  party  to  take  exception  to  a  sale,  under  a^.^a.,  at  the 
term  to  which  the  writ  is  made  returnable,  as  a  universal  rule, 
(as  contended  for  by  the  appellee's  counsel,)  would  be  a  mani- 
fest denial  of  justice. 

A  sheriff  may  retain  Siji.fa.  in  his  hands,  after  a  levy,  and 
after  an  ineffectual  effort  to  sell,  not  only  until  the  return  day 
has  passed,  but  until  several  terms  have  passed,  and  may  then 
sell.  It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  the 
Ji.fa.  and  issue  a  vendi.  exponas;  or  to  allow  the  sheriff  to 
continue  to  act  under  a,  Ji.fa. 

Now,  in  such  a  case,  where  the  sale  has  not  been  made 
until  two  terms  have  passed,  would  it  not  be  a  mockery  to  say 
to  an  injured  defendant,  or  his  other  creditors,  that  redress 
would  have  been  given  if  the  application  had  been  earlier? 
The  law  requires  no  such  impossibility,  as  to  move  to  set  aside 
a  sale  befoi-e  it  is  made.  It  is  sufficient  that  it  be  mcule  at  the 
term,  to  which  the  writ  is  in  fact  returned. 

In  this  case,  the  return  was  placed  in  the  clerk's  office  in 
vacation; — ^it  was  not  in  any  {uroper  sense  ^ ^returned  to  the 
court"  at  that  time,  for  the  court  was  not  in  session.  It  must 
be  regarded  as  made  to  the  ensuing  August  tenn,  and  at  that 
term  the  motion  was  made. 

It  is  objected,  that  the  record  states  the  return  to  be  made  to 
the  March  term,  and  cannot  be  contradicted.  The  record  also 
states,  that  the  return  was  not  made  pursuant  to  the  command 
of  the  writ,  and  a  rule  is  entered  requiring  the  return,  but  not 
limiting  any  particular  day  therefor.  But,  on  motion  of  this 
kind,  it  is  the  necessary  and  uniform  practice,  to  examine  into 
all  the  facts  by  parol  or  other  proof,  and  not  regard  technical 
estoppels. 
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The  authority  of  the  court  being  shown^  to  examine  into  the 
facts,  there  can  be  no  doubt  of  the  propriety  of  granting  the 
motion  to  set  aside  the  sale. 

Without  going  into  the  other  considerations,  which  might 
lead  to  the  same  result,  it  is  sufficient,  that  legal  notice  has  not 
be^n  given. 

The  sheriff  himself,  proved,  that  the  notice  of  sale  had  been 
published  in  a  newspaper; — and  set  up  at  the  court  house 
door,  and  at  *^no  other  place."  The  act  of  1816,  chap.  129, 
is  express,  that  notice  should  be  set  up  at  two  or  more  public 
places  in  the  county,  besides  the  court  bouse. 

JUDGBfENT  REVERSED  WITH  COSTS — RULE  TO  SHEW 

CJlUSE  MADE  ABSOLUTE — ^AND  CAUSE  REMANDED. 
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1798,  <ih.    24.  sec.  29.    Vestries  of  P.  E,  Church,  166. 

1798,  ch.  101,  s.  c.  12,  sec.  1.    Guardian's  Bonds.    Limitations,  335^ 

1816,  ch.  129.    Notice  of  sales  under ^. /a.,  500. 

1818,  ch.    89.    Opening  of  Roads,  497. 

1818,  ch.  160.    Appeals  from  Justices  of  the  Peace,  299. 

1818,  ch.  193.    Dower  in  Equity,  304. 

1820,  ch.  191.    Descent.    Estate  tail  converted  into  fee!,  492. 

1820,  ch.  191<    Descent  Law,  327. 

1825,  ch.  168.    Appeals  from  Justices  of  the  Peace,  299. 

1829^  ch.    51.    Actions  by  Assignees  of  Bonds,  &c.,  251. 

1829,  ch.  236.    Appeals  from  Justices  of  the  Peace,  299. 

1830,  ch.  185,  sec.  1.    Appeal  from  Interlocutory  Orders,  138. 

1831,  ch.  290i  sec.  7^    Appeals  from  Justices  of  the  Peace,  299. 

1832,  ch.  280.    Attachment,  313. 

1832,  ch.  302.    Exception  to  Evidence  in  Equity,  257. 
1832,  ch.  302.    Remandmg  appeals  from  Chancery,  51, 138. 
1834,  ch.    79.    Attachment,  313. 

1834,  ch.    79,  sec.  3.    Recording  Assignments,  406. 

1835,  ch.  201.    Jurisdiction  of  County  Court,  248. 

1839,  ch.    39.    Attachment,  313. 

1840,  ch.  163.    Taxes  in  Baltimare.    Power  to  sell  Real  Estate,  445. 

1841,  ch.    11.    Repeal  in  part  of  1830,  35, 1, 138. 
1841,  ch.    23.    Taxes,  14. 

1844,  ch.  280.    Stamps,  1. 

64        V.3 
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ACTS  OF  CONGRESS. 

Act  op  18th  FcBRUARt  1793.    8te  Selrt  and  Smi^piNGi  1. 

ADMISSIONS.    See  Etidbncbi  4. 

AGREEMENT.    See  Contract.    Marriage  Contract. 

APPEALS.    Su  Practice  in  tHE  Court  op  Appeals. 

APPEALS  FROM  JUSTICES  OF  THE  PEACE* 
Su  Practice,  13  to  18* 

ARBITRATION— AWARD* 

1.  When  the  nature  of  an  enqairy  before  arbittatdta  Waa  auch,  aa  to 
render  notice  of  their  intended  action  neceaaary,  a  prayer  founded 
apon  the  anppoeed  anfllciency  of  their  award,  in  an  action  upon  it, 
which  ia  ailent  upon  the  qneation  of  notice,  and  claima  that  the  plain* 
tiff  ia  entitled  to  recover  apon  the  award,  irreapeotiyo  of  notice, 
though  there  waa  evidence  of  it,  ought  not  to  be  granted.  Bullitt 
v«.  Mu$gra9e,  31. 
3.  Where,  from  the  natore  of  a  aabmiaaion)  the  judgment  of  arbitralora 
may  be  influenced  or  enlightened  by  the  adduction  of  evidenoe,  the 
partiea  are  entitled  to  notice  of  the  time  and  place  of  their  proceed, 
ing  to  inveatigate  the  mattera  aubmitted  to  them.    lb. 

3.  Where,  by  an  agreement  to  rent  a  fishery,  the  tenant  had  the  privilege 

of  getting  timber  out  of  the  landa  of  hia  landlord  for  the  porpoae  of 
erecting  buildinga,  which,  when  erected,  were  to  be  the  property  of 
the  landlord  ao  far  aa  hia  timber  waa  uaed,  and  the  tenant  waa  to  be 
at  liberty  to  remove  the  materiala  he  might  aupply,  eo  far  aa  it  oould 
be  done  without  injury  to  the  Iand]ord*B  intareat;  and  an  agraement 
waa  aubaequently  made  to  purohaae  the  tenant* a  materiala,  and  refer 
the  value  of  them  to  arbitratora,  who,  without  notice  to  the  partiea, 
proceeded  to  make  an  award.  Held  :  that  under  auoh  oircumatancea 
it  waa  an  open  qneation  of  fact,  whetiier  ivattera  had  not  been 
awarded  apon,  which  had  not  been  aubmitted.    lb, 

4.  Where  mattera  not  aabmitted  are  included  in  an  award,  which  cannot 

be  aeparated  from  the  mattera  referred,  the  award  ia  void,  onleaa  what 
had  been  done  by  the  arbitratora  haa  been  aubaeqoently  ratified  by 
the  partiea  to  be  afieoted  by  their  act.    lb. 

5.  An  agent  appointed  to  aabmit  a  olaim  to  arbitration  ia  not  thereby 

authorised  to  ratify  and  confirm  the  award  when  made.    lb* 

6.  When  the  deaign  of  one  party  waa  to  purohaae,  and  the  other  to  aell 

materialB,  which,  by  the  terma  of  a  leaae,  the  latter  had  a  rii^ht  to 
remove  at  the  end  of  hia  term,  and  an  agreement  in  relation  to  auch 
purchaae  waa  aabmitted  to  arbitratora;  if  pnrchaae  money  ia  to  be 
paid,  it  ahould  appear  what  were  the  artidea  appraiaed,  ao  thai  the 
vendee  might  obtain  title ;  and  where  aome  of  tlie  articlea  were  par- 
ticolarizad,  and  eome  were  not,  bat  were  included  under  an  §t  etim^ 
the  award  ia  uncertain  and  void.    lb. 

7.  Under  the  act  of  1785,  ch.  80,  sect.  11,  the  courts  have  power  to  en- 

ter judgments  on  awards  returned  under  that  act,  notwithstanding 
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the  death  of  either  of  the  parties  to  the  cause  referred.    Turner  «t. 
JUttddox,  190. 
See  Contract,  3. 

ASSIGNMENT— ASSIGNOR— ASSIGNEE. 

1.  C  brought  an  action  of  debt  against  the  maker  of  a  single  bill,  pajra* 
ble  to  B,  and  declared  apon  it  under  the  act  of  1839,  ch.  51,  as 
assigned  to  him  in  writing.  The  defendant  pleaded  in  bar,  that  it 
was  not  assigned  in  writing  to  the  plaintiff,  but  endorsed  in  blank 
by  the  obligee ;  upon  general  demurrer  the  court  rendered  judgment 
for  the  plaintiE    CheeUy  es.  Taylor,  351. 

3.  The  assignee  of  a  bond,  or  other  chooe  in  action,  is  unable  to  main, 
tain  an  action  on  the  instrument,  in  his  own  name,  bj  the  prori. 
sions  of  the  act  of  1839,  unless  there  was  an  assignment  of  it 
in  writing,  signed  by  the  party  authorised  to  make  the  same.    ih. 

3.  A  non-resident  had  goods  in  the  State,  ^ich  he  assigned,  htmm  flde,  in 
payment  of  a  precedent  debt,  to  a  resident;  and  the  warehouseman, 
with  whom  the  goods  were  deposited,  accepted  the  order  of  the  as- 
signor to  deUver  them  to  the  assignee.  A  few  days  after  this,  they 
were  attached,  as  the  property  of  the  ntm^etident  assignor.  The  as- 
signee appeared  in  the  cause  aqd  claimed  them ;  Held,  it  was  not 
necessary  that  the  assignment  should  have  been  recorded,  under  the 
act  of  1S34,  chap«  79,  sec.  8,  to  perfect  the  transfer.  WeU$  et  al.,  vs. 
Bucoe,  406. 

See  Bills  op  Exchange,  4. 

Collectors  op  County  Leties  akd  Taxes,  3,  4, 
Court  op  Chancery,  33  to  36. 
Judgment,  3. 

ASSUMPSIT.    See  Conteact. 

Cotenant,  1, 
Fraud,  1. 
Parttkerihip, 

ATTACHMENT  TO  COMPEL  APPEARANCE. 

1.  Under  the  act  of  1795,  ck.  56,  a  citizen  of  Maryland  is  authorised  to 

proceed,  by  attachment,  against  any  person  bonajide  indebted  to  him, 
who  is  not  a  citiaen  of  this  State,  and  doth  not  reside  therein.  It  also 
prescribes  the  form  of  proceeding.   Barr,  Gami^e^  vs.  Perry,  313. 

2.  The  garnishee,  in  an  attachment  cause,  may  plead  in  bar,  that  at  time 

of  issuing  the  attachment,  the  alleged  debtor  was  a  citizen  of  the 
State,  and  residing  therein ;  the  non-residence  of  the  debtor  in  this 
case,  was  as  essential  as  his  indebtedness.    lb. 

3.  The  plaintiff  in  an  attaehment  eause  cannot,  by  his  affidavit,  conclude 

the  garnishee,  upon  the  question  of  jurisdiction  in  the  court.  He 
may  deny,  by  plea,  the  truth  of  facts  essential  in  such  affidavit,  and 
thus  show  the  court  had  not  jurisdiction  rightfully.    lb, 

4.  Under  the  act  of  1715,  no  attachment  can  issue  against  a  resident  de- 

fendant, until  a  second  capias  shall  have  been  returned  non  est*    Fb, 
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5.  It  bai  been  repeatedlj  decided,  that  if  the  affidavit  <^  the  creditor  is  in 

an  J  respect  defective,  its  defects  may  be  relied  on  in  anj  stage  of  tbe 
proceedings,  lb, 

6.  The  necessity  of  an  averment  in  the  affidavit,  of  the  citixenship  of  tiie 

plaintiff,  is  now  done  away  with  by  tiie  act  of  18S4 ;  but  whether  it 
be  there  stated  oi  not,  that  act  requires  the  plaintiff,  at  the  time  of  trial, 
to  prove  his  citizenship.    Ih, 

7.  The  affidavit  is  indispensable,  in  order  to  give  to  a  magistrate  authority 

to  order  an  attachment  by  the  clerk  of  the  county  court,  but  nHien  the 
couit  gives  judgment,  it  must  be  because  tiiere  is  legal  proof,  that  ihe 
debtor,  in  the  language  of  the  act,  is  not  a  citizen  of  the  State,  and 
not  residing  therein,    tb, 

8.  At  some  stage  of  the  proceedings,  and  in  some  form  or  other,  the  garni- 

shee must  have  the  power  of  denying  the  truth  of  the  matters  charged 
in  the  affidavit    Jh, 

9.  The  design  of  the  attachment  law  is,  af  well  to  protect  our  own  citi- 

zens, while  within  the  reach  of  the  State's  process,  against  any  such 
summary  proceeding,  as  to  give  tiie  citizens  of  the  United  Statts  a 
remedy  against  debtors,  whose  persons  are  out  of  the  reach  of  our  pro- 
cess, but  who  have  property  within  our  territory  and  jurisdiction.  Ih. 

10.  The  plaintiff  in  attachment  need  not  file  a  declaration.    The  plea  <^ 

the  garnishee  is  to  the  writ  of  attachment,  and  the  business  of  the  plea 
is,  to  show  why  the  attachment  should  be  quashed.    Jh. 

11.  By  the  acts  of  1882,  ch.  280;  1884,  ch.  79;  and  1889,  ch.  89,  there  is  a 

departure  tTom  what  has  been  called  the  theory  of  our  attachment 
laws.    16. 

12.  Originally,  the  simple  object  ol  an  attachment  was,  to  compel  the 

debtor  to  give  bail,  and  appear  to  the  ordinary  suit,  and  that  object  be- 
ing accomplished,  the  attachment  was  necessarily  dissolved.  A. 
18.  The  design  of  the  later  laws  was  to  continue  to  the  creditor,  who  has 
been  obliged  to  have  recourse  to  thb  process,  the  lien,  which,  by  the 
service  of  the  attachment,  he  had  on  the  property  attached,  unless  the 
debtor  will  give  other  and  better  security  than  that  which  is  affintled 
by  giving  bail,    tb, 

14.  Bail  may  be  given,  and  at  any  time  might  be  discharged,  by  surrender- 

ing the  principal,  and  thus  the  creditor  might  be  deprived  of  his  lien, 
and  have  no  security  for  his  debt.    Jb. 

15.  The  law  now  leaves  the  non-resident  debtor  still  at  liberty,  by  giving 

bail  to  get  the  control  of  the  suit,  but  forbids  the  dissolution  of  the 
attachment,  unless  bond,  with  approved  security  is  offered,    lb, 

16.  But,  these  laws  relate  to  non-resident  debtors,  and  must  be  confined 

to  them;  they  do  not  relate  to  abuse  or  misuse  of  the  process  of  the 
court,  and  must  iiot  be  construed  to  apply  to  suits  against  residents. 

Ik. 

17.  The  act  of  1834,  ch.  79,  is  confined  to  debtors  non-resident  of  the 

State.    lb, 

18.  The  act  of  1839,  ch.  39,  extends  the  provisions  of  the  act  of  1884.    It 
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indndes  abeeonding  debtors,  and  is  for  the  benefit  of  a  plaintiff*  or 
phdntiA,  one  of  whom  resided  within  the  State;  and,  moreover  re- 
quires, that  the  defendant,  or  some  one  of  the  defendants,  should  have 
been  a  citizen  of  the  State,  at  tiie  time  when  the  contract  was  made, 
or  tiie  debt  or  damages  accrued,  upon  which  an  attachment  may 
issue.    /5. 

19.  If  the  plaintiff'  intended  to  avail  himself  of  the  act  of  1889,  in  answer 

to  the  plea  of  the  garnishee  in  this  case,  he  should  have  made  it  the 
subject  of  a  replication.  Jh» 

20.  Where  an  attachment  was  granted  to  compel  an  appearance,  on  the 

ground,  among  others,  that  the  defendant  h  as  a  non-resident,  and  he 
was  arrested,  appeared,  and  gave  bail  to  the  action,  this  doernot  dis- 
solve the  attachment  as  formerly.  Both  cases  will  be  in  court,  viz., 
that  against  the  delendant,  as  well  as  that  against  the  garnishee.  The 
defendant  will  get  the  conduct  of  his  own  suit  The  plaintiff' may  get 
judgment  in  both.  The  pioper  course  will  be  to  delay  the  trial  of  tiie 
attachment,  until  a  trial  is  had  against  the  debtor  defendant  lb, 

21.  The  court  is  not  precluded,  by  these  later  acts,  from  ascertaining  the 

truth,  and  giving  the  alleged  debtor  relief,  if  his  property  has  been 
wrongfully  seized.    J^. 

22.  The  decision  of  the  county  court  permitting  the  garnishee  in  an  attach- 

ment cause,  to  file  pleas  in  bar,  and  to  the  merits,  is  not  the  subject 
matter  of  an  appeal.   lb, 

2S.  A  non-resident  had  goods  in  the  State,  which  he  assigned,  bona  fide, 
in  payment  of  a  precedent  debt  to  a  resident;  and  the  warehouseman, 
with  whom  the  goods  were  deposited,  accepted  the  order  of  the  as- 
signor to  deliver  them  to  the  assignee.  A  few  dap  after  this,  they 
were  attached,  as  the  property  of  the  non-resident  assignor.  The 
assignee  appeared  in  the  cause  and  claimed  them ;  Held,  it  was  not 
necessaiy  that  the  assignment  should  have  been  recorded,  under  the 
act  of  1884,  chap.  79,  sec,  8,  to  perfect  the  transfer.  Wells,  et  ol.,  vt . 
IKseoe,  406. 

5M.  It  is  no  reason  for  quashmg  an  attachment,  that  the  affidavit  of  the 
creditor  was  made  before  a  justice  of  the  peace  of  one  county,  while 
the  warrant  to  the  clerk  of  the  county  court,  to  issue  the  attach- 
ment, was  granted  by  a  justice  of  his  county.  Dickinson  vs. 
Barnes,  486. 

25.  The  justice  of  the  peace,  who  issues  the  warrant,  must  be  of  the 

county  in  which  the  attachment  is  to  be  issued.    lb. 

26.  Upon  a  motion  in  arrest  of  judgment,  the  appellant  may  assign  other 

errors  than  those  which  are  to  be  found  m  the  record.    So  upon  a 
motion  to  quash  an  attachment.    lb. 
S27.  To  procure  an  attachment  against  an  absconding  debtor,  the  affidavit 
of  the  creditor  should  allege,  that  the  debtor  was  a  citizen  of  this 
Sute.    lb. 

ATTACHMENT  ON  JUDGMENT.    See  Emcutiow. 
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ATTORNEY  AT  LAW. 

1.  The  relation  of  a  solicitor  to  the  complainant  in  the  came,  where  the 

former  is  appointed  a  trustee,  to  make  a  sale  by  decree,  becomes 
llormant  when  the  decree  is  obtained.  The  solicitor,  when  he  was 
appointed  trustee,  assumed  a  new  character.  Unauthorised  receipts 
of  money  by  the  trustee,  will  not  be  sanctioned  in  Tirtue  of  any 
supposed  relation  of  client  and  attorney.  Farmert  Bamk  nf  Md,  vt, 
MaekaU  and  TUtoii,  447. 

2.  ^n  attorney,  after  judgment  or  decree,  has  power  to  collect  the  debt 

by  execution.    Ifr. 
BAIL.    See  Attaohmbnt  to  comfbl  AFPB^aAVCB,  14. 

BANKRUPTS. 

1.  A  debt  created  in  London^  is  not  extingoished  by  a  discharge  of  tiie 

debtor  under  the  bankrupt  act  of  the  UniUd  SUUs,  Ux&rdi,  et  ol.,  vt. 
Cohen,  et  al.,  431. 

2.  In  a  contest  between  two  creditors  of  a  discharged  bankrapt,  one  of 

whom  resided  in  this  cpuntiy,  and  the  other  in  London^  where  the 
cause  of  action  arose,  the  latter  cannot  prove  by  the  bankrupt,  his 
title  to  property  hypothecated  to  him  as  collateral  security,  by  the 
witi^ess,  whoj  still  ren^dning  liaUe  to  the  foreign  creditor,  is  inter- 
ested ii^  sustaining  the  da^  for  his  own  relief,  lb. 
BANKS. 

1.  The  banks  of  this  State  are  secured  in  the  priyilege  of  issuing  checks, 
bills  of  exchange,  anc|  certificates  of  deposite.  Burton  et  a/.,  et. 
ne  State,  I. 

3.  The  onginal  charters  of  the  "old  banke/*  as  they  are  termed,  will 

expire  on  the  lOtb  March  1846.    lb. 

8.  The  cashier  of  a  bank  possesses  no  incidental  authority  (o  make  any 
declarations  binding  the  bank,  not  within  the  scope  of  his  ordinaij 
duties.   Merchants  Bank  vs.  The  Marine  Banky  96. 

4  If  the  cashier  of  a  bank  promise  to  pay  a  debt  which  the  oorporation 
did  not  owe,  or  was  not  liable  to  pay,  or  should  admit  forged  bilis  to 
be  genuine,  such  promise  or  admission  would  not  bind  the  bank,  un- 
less it  had  authorised  or  adopted  the  act   lb. 

8$e  Stamps. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  On  the  30th  September  1839,  the  Marine  Bank  issued  their  oertifi. 
cate  of  deposite,  payable  to  iS  or  order.  It  was  mailed  for  St. 
Louie,  and  an  endorsement  by  S,  forged,  when  it  was  passed  to  B 
of  niinoie,  fbr  value,  bona  fide;  that  house  remitted  it  to  ^of  New 
Yorkf  who  remitted  K  to  ?F  of  Baltimore,  customers  of,  who  depo. 
sited  it  with  the  MerekanU  Bank  for  collection,  and  obtained  a  credit 
for  it  in  account,  on  the  3nd  November.  On  the  4th,  the  Marine 
Bank  paid  it  to  the  MerekanU  Bank.  On  the  Slst,  the  former  insti. 
tution  discovered  the  forgery,  immediately  gave  notice  to  the  latter 
bank,  and  demanded  its  payment.  Between  the  2nd  and  18th  No. 
veraber,  W  had  always  to  his  credit  with  the  Merekante  Bank,  a 
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larger  nun  than  the  amoant  of  the  certificate*  On  the  19th  it  was 
leas,  bat  on  the  20th«  21at  and  29nd,  it  was  again  greater.  There 
were  daily  tranaactiona  depositee  and  checks,  by  W,  with  and  on 
the  Merehanti  Bank.  The  Marint  Bank  having  paid  the  certificate 
to  the  real  payee,  brought  an  action  against  the  other  bank,  which  it 
had  also  paid  prcTioosly,  to  recoTer  back  the  ament  of  the  certifi. 
cate,    Hild: 

1st.  That  if  the  Merckantt  Bank  was  a  bona  fide  holder  of  the 
certificate,  forvaloe  paid,  it  would  not  have  been  responsible  in 
this  action,  Merekantt  Bank  es.  Marine  Bank,  96. 
2nd.  There  was  evidence,  that  on  the  day  on  which  the  forgery 
was  discovered,  and  the  demand  made  on  the  defendants  to 
refund  the  money,  that  there  was  standing  to  the  credit  of  Wi 
on  the  books  of  the  MerchanU  Bank^  a  larger  sum  than  tho 
amount  of  the  certificate.  lb. 
3rd.  If  at  the  time  the  forgery  was  discovered,  and  the  demand  of 
payment  made,  W  had  withdrawn  from  the  Merehante  Bank  the 
balance  to  his  credit,  the  Merckante  Bank  Would  then  have  been 
a  bona  fide  holder  for  value.  /6. 
4th.  The  credit  to  TT  on  the  books  of  the  bank  for  the  amount  Of 
the  certificate  was  not  conclusive,  and  did  not  prevent  the 
bank  from  correcting  the  account  when  the  forgery  was  di%. 
covered;  if  it  then  had  funds  in  their  possession  adequate  to 
that  purpose,  the  credit  was  only  prima  facie  evidence.   lb, 

2.  A  blank  endorsement  and  delivery  of  a  bill  constitutes  tho  paHy  to 

whom  it  was  delivered,  its  absolute  owner ;  and  conferred  upon  the 
holder  the  power  to  fill  up  the  blank,  with  a  full  assignment  of  the 
interest  to  himself.     Cheeley  ««.  Taylor,  251. 

3.  When  the  blank  is  filled  up,  it  becomes  an  assignment  in  writing 

by  the  party  who  endorsed  it  in  blank ;  and  though  the  assignment 
may  not  be  completed  until  the  time  of  trial,  it  is  regarded,  fbr  the 
purposes  of  the  suit,  as  having  been  made  when  the  iilstrument  was 
endorsed,    lb. 

4.  An  accepted  bill,  unless  drawn  on  a  particular  fund,  ddes  not  ope. 

rate  to  invest  the  payee  with  the  character  of  an  assignee  of  the 
fund.    Sheppard,  et  al,  ve.  The  State,  289. 

5.  Taking  a  promissory  note  for  a  simple  contract  debt,  does  not,  per  $e, 

extinguish  the  original  canse  of  action.  Morgan  veiBitzenberger.SSO, 

6.  Where  a  note  of  the  debtor  was  taken  for  a  debt,  and  the  creditor  af- 

tetWards  sues  him  upon  the  original  contract,  proof  that  the  note 
was  redelivered  to  the  debtor,  sufiiciently  accounts  for  its  absence  at 
the  trial.    lb. 

7.  The  order  of  a  debtor  on  a  third  party^  given  to  his  creditor,  which 

was  dishonored,  and  tendered  to  the  debtor,  interposes  no  objection 
to  recovery  upon  the  original  consideration.    i&. 
8.  Bills  of  exchange  drawn  in  .Yeio  York,  upon  a  house  in  London,  and 
there  accepted  and  paid»  if^  in  connexion  with  other  circumstances, 
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they  create  a  claim  by  the  acceptor  against  the  drawer,  are  to  be  coo- 
sidered  aa  creating  one  in  Londont  which  ii  the  place  of  the  contract. 
Uzardi,  et  oi.,  vs.  Cohen,  et  oi.,  430. 
See  Stamps. 

BILL  OF  PARTICULARS.    Set  Pleadutg,  6,  7. 
BOND. 

1.  In  an  action  apon  an  appeal  bond,  with  condition  to  proeeeate  an  ap. 

poal  from  a  judgment  of  a  jnatice  of  the  peace,  with  efibct,  ^bc, 
it  i>  no  defence,  since  the  act  of  1829,  ch.  236,  that  the  bond  was 
executed  more  than  sixty  days  after  the  date  of  the  judgment  therein 
recited,  and  from  which  the  appeal  was  taken.  Brewer  and  Dra» 
per,  M.  Smith,  299. 

2.  It  appeared  on  the  face  of  a  guardian's  bond,  that  it  was  originally 

filed  •<  —  day  of  December  1823 ;"  that  the  date  was  altered  to  ^the 
Zrd  day  of  May  1824 ;"  that  by  the  minutes  of  the  Orphans  court, 
and  endorsement  on  the  bond,  it  was  receiTod,  endorsed,  and  placed 
upon  record,  the  Zrd  May  1824.  Held  :  that  this  alteration  was 
wholly  immaterial,  and  did  not,  in  the  least  degree,  tend  to  alter  or 
enlarge  the  liability  of  the  defendant.  State,  use  of  Ftrey,  vs. 
MiUer,  335. 

3.  The  alteration  of  the  date  of  a  bond  being,  under  the  circnmstanoes, 

wholly  immaterial,  and  not  made  by  the  obligee,  the  plaintiff,  its 
ralidity  is  in  no  manner  aflbcted  by  the  defendant's,  the  obligor's, 
failure  to  consent  to  such  alteration.    lb, 

4.  Where  a  testator  devised  his  estate  to  his  children,  share  and  share 

alike,  but  declared,  that  if  his  son  should  elect  to  cany  on  the  busi- 
ness in  which  the  father  was  then  engaged,  he  should  have  for  that 
object  his  entire  estate,  and  in  that  event,  pay  his  brothers  and  sisters, 
at  a  valuation  which  the  will  directed  to  be  made;  and  the  son  so 
elected,  and  took  the  estate,  all  the  debts  being  paid,  the  testamentary 
bond  of  the  executor  is  discharged.  EHicoU  v$.  Early  and  Ethcott,  489. 
See  AssiOMMENT,  1, 2. 

Pbikcipal  and  Surbtt,  1,  2,  3. 
Stamp. 
CALLS.    See  Ejectment. 
CASES  EXPLAINED  OR  OVERRULED. 
1.  The  case  of  Cahome  m.  Godfrey,  3  Deeeau,  517,  overruled  as  to  the 
plea  of  limitations.    Dugan  et  aL,  vs.  Oittings  et  aU,  138. 
CASHIER.    See  Banks,  3,  4. 
CERTIFICATE  OF  DEPOSTTE. 

See  Bills  op  Exchange  and  Promissory  Notes,  1. 

CHECK.    8u  Stamp. 

CHURCH  PROPERTY. 

1.  By  the  act  of  1798,  ch.  24,  sec.  29,  **  No  vestry  can  sell  a  lieo,  or 
transfer  any  of  their  estates  or  property  belonging  to  the  church, 
without  the  consent,  at  least,  of  five  of  thek  body,  "—rector,  church 
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wardens,  and  bishop  of  the  P.  E.  Chwreh.  The  assent  of  vestrymen, 
to  a  decree  for  the  sale  of  church  property,  in  this  case  must  be 
regarded  as  implied  admission,  that  the  debt  claimed  was  due,  as 
they  have  no  power  to  make  a  voluntary  sale  of  the  pi:y)perty.  M^ 
lender  ei  d.,  vs.  Vestry  qf  Trinity  Chwreh,  166. 

CITY  OF  BALTIMORE. 

See  Mayor  and  C.  C.  of  B. 

COLLECTORS  OF  COUNTY  LEVIES  AND  TAXES. 

1.  A  party  for  whom  a  sum  of  money  is  levied  by  the  cdmmlssibn. 

era  of  a  county,  has  a  remedy  upon  the  collector's  bond  for  his 
payment.  His  rights  are  within  the  very  terms  of  the  bond.  Shep^ 
pard  et  al,  w.  The  State,  289. 

2.  The  collector's  bond  is  also  answerable  to  a  party  for  whom  money  is 

levied,  who  has  given  up  to  the  collector  the  order  of  the  commis- 
sioners on  him,  and  received  in  lieu  thereof,  his  due  bill.  ii. 

3.  Where  such  a  party  has  assigned  away  only  a  portion  6f  his  claim  to 

another,  or  portions  of  it  to  several,  who,  also,  dbtained  the  collec- 
tor's due  bill,  the  bond  is  not  answerable  to  such  assignees ;  other, 
wise  it  would  sanction  a  principle  most  burthensome  to  the  securi. 
ties,    lb, 

4.  Neither  is  the  collector's  bond  responsible,  where  a  bill  of  exchange, 

or  order,  drawn  by  the  assignee  df  a  daimant,  under  the  levy,  was 
accepted  by  the  collector,  unless  such  acceptance  were  produced  at 
the  trial,  to  show  it  was  not  outstanding  in  the  hands  of  third  par. 
ties.    IL 

CONDITION. 

See  Court  of  Chancery,  24,  25j  26,  27$  28^  29$  express^  in  equity,  how 
dealt  with. 
Will  and  Testament^  IS* 
CONSTITUTIONAL  LAW. 

1.  By  the  act  of  the  extra  session  of  1841,  ch.  23,  the  interest  or  pro- 

portion  in  all  ships  or  other  vessels,  whether  in  port  or  out  of  port, 
owned  by  persons  resident  of  the  State,  are  directed  to  be  valued,  as 
other  property  is  directed,  and  charged  according  to  such  valuation 
with  the  public  assessment  of  twenty  cents  in  every  hundred  dol- 
lars of  assessed  value.  Held  :  that  the  tax  was  a  constituticfnal 
and  valid  exercise  of  power  by  the  State*  Howell  va.  The  State^  14. 

2.  The  power  of  Congress  to  regulate  the  coasting  trade,  is  plainly  de. 

ducible  from  that  clause  of  the  constitution,  which  has  granted  to 
the  national  government  the  power  to  regulate  commerce  amoilg 
the  several  States.     lb, 

3.  The  term,  commerce,  includes  navigation.    lb, 

4.  The  right  to  tax  is  an  incident  of  sovereignty,  and  is  coextensive 

with  that  to  which  it  is  incident.  All  subjects  over  which  the  so- 
vereign power  of  the  State  extends,  are  objects  of  taxation,  but  those 

65        V.3 
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over  which  it  does  not  extend,  are  upon  the  soundest  principles  ex- 
empt from  taxation.    lb. 

5.  The  sovereignty  of  a  State  extends  to  every  thing  which  exists  by 

its  own  authority,  or  is  introduced  by  its  permission ;  but  it  does  not 
extend  to  those  means  which  are  employed  by  Congress,  to  carry 
into  execution  powers  conferred  on  that  body  by  the  people  of  the 
United  State$,     lb. 

6.  The  decisions  of  the  Supreme  Court  of  the  United  States  on  consti. 

tutional  questions  are  conclusive.    lb, 

7.  Property  in  ships  and  vessels  was,  before  the  adoption  of  the  const!. 

tution  of  the  United  States,  embraced  by  the  taxing  power  of  the 
State.     76. 

8.  The  power  of  taxation  extends  to  all  the  people  of  the  government, 

and  embraces  every  thing  which  may  be  fairly  considered  as  consti. 
tuting  a  part  of  the  mass  of  property  within  the  State.     lb. 

9.  The  interest  in  ships  and  vessels  is  private  property,  and  belonging 

to  a  citizen  of  Maryland,  living  within  her  territory,  subject  to  her 
jurisdiction,  protected  by  her  laws,  is  a  part  of  his  capital  in  trade ; 
and  like  other  property  the  subject  of  State  taxation.     lb. 

10.  The  States  still  hold  all  the  powers  which  they  originally  possessed, 

except  such  as  have  been  delegated  to  the  United  States,  or  prohibited 
to  the  States.    lb. 

11.  The  general  government  has  created  a  large  class  of  subjects,  with. 

out  the  reach  of  the  taxing  power  of  the  States,  The  fiscal  agents 
of  the  government;  the  army  and  navy;  the  judicature  of  the  United 
States  ;  the  public  ships ;  the  national  institutions  and  property  are 
exempt  from  State  taxation,    lb. 

12.  A  restriction  of  a  power  created  by  implication,  supposes  that  but 

for  the  implied  limitation  the  power  would  have  exbled,  and  might 
have  been  exercised.     Ih. 

13.  The  institutions  of  the  United  States,  though  within  the  territory, 

ore  constructively  without  the  local  jurisdiction  of  the  States  in 
every  respect  and  for  every  purpose  including  that  of  taxation.   76. 

14.  Where  there  is  a  conflict  between  rights  under  the  law  of  the  local 

government  and  a  law  of  Congress,  the  State  law  must  yield  to 
that  which  is  supreme  and  paramount.    76. 

15.  To  render  a  State  law  unconstitutional,  or  extinguish  a  State  power 

by  implication,  on  the  ground  that  it  is  repugnant  to  powers  vested 
in  the  general  government,  the  repugnancy  must  be  clear,  immedi- 
ate,  and  direct;  and  not  merely  speculative,  indirect,  and  con- 
tingent.  76. 

CONSTRUCTION  OF  ACTS  AND  STATUTES. 

1.  Statutes  in  pari  materia,  are  to  be  construed  together.    7>tigafi  et  a/., 

vs.  GUHngsetal.,1^8. 
3.  A  latter  statute  on  a  g^iven  subject,  not  repealing  an  earlier  one,  in 
terms,  is  not  to  be  taken  as  a  repeal  by  implication,  unless  it  is  plainly 
repugnant  to  the  former,  or  unless  it  fully  embraces  the  whole  sub- 
ject matter.    76. 
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CONSTRUCTION  OP  DEEDS,  GRANTS,  AND  PATENTS. 
See  Contract,  2. 

Court  of  Chancery,  21,  23. 

Covenant,  1. 

Deeds. 

Will  and  Testament,  19. 

CONTRACT. 

1.  In  an  action  by  an  adminiBtrator,  to  recover  the  valae  of  goods  sold 
and  delivered  by  him,  where  the  issaes  were  made  ap  on  the  pleas  of 
non  assumpsit^  and  payment,  the  defendant  proved  the  admission 
of  the  plaintiff  to  the  defendant,  that  there  was  no  necessity  for 
the  defendant  givingr  his  notes  for  the  articles  parchased,  as  he,  the 
plaintiff,  wonld  give  the  defendant  credit  for  the  amount,  on  a  jadg. 
ment  dae  from  the  plaintiff's  intestate  to  the  defendant.  There 
was  no  evidence  that  the  defendant  consented  to  the  arrangement. 
Held,  no  defence  to  the  action.  McKee  va,  Baden^  337. 
3.  Where  the  contract  declared,  that  a  party  should  be  paid  for  work,  **af 
mnch  money  as  such  work  shall  be  worth,  opon  a  reasonable  valaa- 
tion,"  the  true  construction  of  this  is,  that  tho  party  shall  be  paid 
as  much  money  as  the  work  when  done  shall  be  reasonably  worth, 
and  not  that  the  party  claimant  should  procure  a  valuation,  to  be 
made  as  a  rule  of  evidence.  The  parties  did  not  designate  any  per. 
son  to  make  the  valuation.    Ramsburg  et  aL,  vs,  McCahan,  341. 

CONTRIBUTION,    See  Court  of  Chancery,  40,  41. 

CONVEYANCES.    See  Deeds. 

CORPORATION. 

1.  The  objection,  that  a  corporation  sues  by  a  wrong  name,  is  matter  of 
abatement,  and  cannot  be  taken  upon  tlie  trial  of  the  general  issue. 
Bank  qf  Metropolis  vs.  Orme,  443. 

COURT  OF  APPEALS.    See  Practice  in  Court  of  Appeals. 

COURT  OF  CHANCERY. 

1.  A  vendee  of  an  estate,  in  an  unexecuted  contract,  is  entitled  to  have 
that  for  which  he  contracted,  before  he  can  be  compelled  to  part 
with  the  consideration  he  agreed  to  pay.  Buchanan  et  al.,  nf .  Lor* 
man,  51. 
3.  The  ability  of  the  vendor  to  convey  should  exist,  when  his  duty  by 
the  contract  arises  to  convey;  or  at  the  time  of  a  decree  for  a  con- 
veyance, where  time  is  not  of  the  essence  of  the  contract.     lb, 

3.  A  vendee  is  not  bound  to  take  an  estate  fettered  with  incumbrances, 

by  which  he  may  be  subjected  to  litigation  to  procure  his  title.    lb. 

4.  Afler  a  contract  for  the  sale  of  land,  the  vendor  mortgaged  the  same, 

and  upon  a  bill  61ed  by  the  mortgagee  for  a  sale,  to  which  the  ven- 
dee  was  no  party,  a  decree  was  passed  to  sell,  and  the  trustee  directed 
by  the  decree  to  convey  to  the  purchaser  the  rights  of  the  mortgagor 
and  mortgagee,  which  was  executed  by  a  sale  and  deed  to  the  pur. 
chaser,  in  conformity  with  the  decree,  to  all  which  the  vendor  volon. 
tarily  ooitsented.    Held  : 
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Ist.  That  this  decree  and  sale  Operated  to  cxtingraigh  the  vendor's 
title,  and  pass  it  to  the  purchaser.    76. 

2nd.  That  when  the  contract  of  sale  had  ripened  into  matoritj, 
the  Tender,  by  his  own  consent,  had  stripped  himself  of  evorj 
vestige  of  title,  leg^  and  equitable,  in  the  land  he  had  sold,  was 
in  no  condition  to  comply  with  his  contract  to  convey,  and  had 
no  legal  capacity  to  enforce  a  reconveyance  of  the  title  to  him, 
so  that  he  might  comply  with  his  contract  of  sale.    lb, 

3rd.  That  the  vendee  was  not  bound  to  take  a  title  thus  embar 
rassed,  and  embark  in  a  lawsuit  against  an  adversary  claim, 
ant.    Ik. 

4th.  That  if  the  vendee  had  gone  into  equity  to  compel  a  specific 
execution  of  the  contract,  she  must  have  averred  a  compliance 
on  her  part  with  the  terms  of  the  contract,  or  have  offered  to 
pay  the  purchase  money,    lb, 

5th.  Where  a  bill  seeks  a  rescission  of  a  contract,  on  the  ground 
of  want  of  title,  a  payment  or  oSdt  to  pay  is  unnecessary.  lb, 

^th.  Where  the  consideration  of  a  contract  of  sale  wholly  fails, 
the  vender,  nor  his  assignees  who  stand  in  his  stead,  ought  not 
to  be  allowed  to  recoyer  the  purchase  money,  and  a  judgment 
on  a  bond  for  it  will  be  perpetually  enjoined.    lb, 

5.  The  vendor  of  land,  assigned  the  vendee's  bond,  and  judgment 

against  him,  fpr  the  purchase  money  to  Z,  who,  brfore  the  obliga. 
,  tion  to  convey  had  matured,  proceeded  against  the  vendee*s  land 

in  another  State^  obtained  a  decree  against  him  for  a  sale,  sold,  and 
purchased  the  same.  L  had  notice  of  the  consideration  of  the  bond 
and  judgment  which  had  been  assigned  to  him,  which  entirely  failed. 
When  by  the  terms  of  the  contract  of  sale,  the  period  of  convey- 
ance had  arriyed,  the  vendor  had  no  title  to  convey,  nor  any  legal 
capacity  to  enforce  a  reconveyance  to  him;  Held,  that  if  these  de- 
fences  had  been  brought  to  the  notice  of  the  court  of  equity,  in  the 
State  where  the  decree  for  the  sale  of  the  vendee's  land  had  been  ob- 
tainedi  this  court  is  bound  to  presume,  that  no  decree  would  or 
could  have  passed  against  him,  until  the  estate  sold  to  him  had 
been  relieved  from  its  embarrassments,  and  until  the  vendor,  by 
so  doing,  could  have  shown  himself  in  a  condition  to  convey,  accord, 
ing  to  his  contract  of  sale,    lb, 

6.  The  decree  in  the  other  State  must  be  considered  as  conclusive,  as 

to  the  merits,  upon  the  equities  existing  anterior  to  it,  and  as  having 
the  efficacy  of  a  domestic  judgment  or  decree,  and  it  could  not  there 
be  examinable  upon  any  ground  of  equity  existing  prior  to  its  pas- 
sage,   lb, 

7.  fiat  upon  an  equity  arising  subsequent  to  such  decree,  which  would 

make  it  inequitable  in  the  present  defendants,  who  obtained,  to  en. 
force  it,  the  complainants  in  this  bill  may  enjoin  them  from  enfbrc 
ing  it.    lb, 

8.  When  the  person  of  the  defendant  is  in  Maryland,  though  the  land  in 

controversy  is  in  Virginia,  and  the  object  is  to  vacate  a  decree  of  a 
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court  of  the  latter  State,  thoagh  thia  cannot  be  done,  yet  the  defen- 
dant seeking  to  enforce  inch  decree,  may  be  enjoined  from  accept- 
ing a  conveyance  of  lands  purchased  by  him  under  it,  or  if  he  has 
obtained  title  inequitably,  may  be  decreed  to  reconvey  the  same.  Ih, 
9.  Where  a  vendee,  upon  a  contract  for  the  purchase  of  land,  has  been 
let  into  possession,  and  it  is  aiUrwards  rescinded  by  decree,  he  is 
responsible  for  any  deterioration  of  the  property  aiising  from  his 
improvidence,  or  culpable  negligence,  but  not  otherwise;  and  for  all 
the  time  it  was  occupied  by  him  or  his  agents,  he  should  account 
for  rents  and  profits.    Ih, 

10.  There  is  generally  a  great  disproportion  between  rents  and  profits,  and 

interest  on  the  purchase  money,  so  that  there  is  no  propriety  in 
awarding  interest,  where  the  sale  is  rescinded.    lb. 

11.  When  a  contract  is  rescinded,  a  court  of  equity  could  never  treat  the 

vendor  as  entitled  to  the  purchase  money,  nor  consider  the  vendee 
as  the  owner  of  the  land.    lb, 

13.  A  party  who  seeks  to  recover  in  equity  against  one  of  the  several  sure- 

ties, in  a  trustee's  bond,  the  whole  amount  of  hts  claim  against  a 
defaulting  trustee,  must  not  only  prove  the  insolvency  of  the  princi. 
pal  in  the  bond,  but  of  all  the  other  co-securities.  Clageitt  admW 
of  Beane»t  »«.  Wortkingion^  Trustee,  83. 

14.  The  ccsecurities,  or  their  representatives,  should  be  parties  to  such 

a  proceeding.    Ih. 

15.  The  fact  that  a  surety  m  a  trustee's  bond,  is  also  a  distributee  of  the 

fund  in  his  bands,  will  not  authorize  another  distributee  to  require  a 
court  of  equity  to  apply  the  portion  of  the  fund  due  to  the  first  dis. 
tributee,  in  discharge  of  his  obligation  as  surety,  where  the  trustee 
is  in  default.    The  remedy  for  non-performance  b  at  law.    lb, 

16.  A  creditor  of  a  distributee  in  chancery,  claiming  by  petition,  to  be 

paid  his  debt  out  of  a  fund  in  court  to  be  distributed,  must  show  him- 
self remediless  at  law ;  or  that  he  has  some  lien  or  title  to  the  fund 
sought,  which  it  is  the  duty  of  a  court  of  equity  to  enforce.    Ih, 

17*  In  1828,  a  trustee,  under  decree,  made  a  sale  of  land  to  H,  who  he 
reported  as  the  purchaser,  and  the  sale  was  ratified.  The  purchase 
money  was  in  fact  paid  by  iS*,  who  went  into  possession,  and  so 
remained,  H  was  his  agent,  and  bought  for  him.  In  1834,  H 
executed  a  lease  of  14  acres  of  land  to  W^  for  the  purpose  of  raising 
iron  ore,  and  agreed,  that  should  the  ore  run  out  on  the  fourteen 
acres,  W  should  have  four  more,  whenever  he  saw  proper,  adjoining 
the  same.  The  ore  running  out,  W  claimed  to  have  the  four  acres 
on  the  land  in  the  possession  of  S,  adjoining  the  leased  premises. 
Held  :  that  S,  had  an  equitable  estate  in  the  land  in  controversy ; 
that  W  had  constructive  notice  sufficient  to  put  him  on  enquiry ; 
and  that  H  could  not  convey  to  him,  or  his  assigns,  any  estate  in 
the  adjoining  part  claimed.    Rogers  vs,  Scarff  et  a2.,  127. 

18.  A  mere  verbal,  voluntary,  executory  agreement,  although  founded 
on  the  meritorious  consideration  of  love  and  affection,  cannot  be 
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enforced  by  a  court  of  equity,  and  the  party  who  made  it  may,  at  hb 
will,  violate  or  abandon  it.    Dugan  et  al.,  vs.  GiUings  et  aZ.,  138. 

19.  An  agreement  made  by  a  father  with  his  daughter,  in  contemplation 

of  her  marriage,  by  way  of  advancement,  and  as  a  marriage  endow- 
ment, followed  by  her  marriage  as  then  contemplated,  has  for  its 
support  a  valuable  consideration.  It  cannot  be  revoked  by  the  fa- 
ther. The  marriage  is  a  consideration  which  vests  the  interest  in 
the  donee  against  all  the  world.  The  daughter  is  regarded  as  a  pur- 
chaser, as  much  so,  as  if  she  had  paid  for  the  property  an  adequate 
pecuniary  consideration.    lb, 

20.  In  1807,  G  conveyed  to  8  and  others,  two  lots,  on  which  a  church  had 

then  lately  been  erected,  in  trust;  that  the  grantees  upon  being  re- 
imbursed all  sums  which  have  been,  or  may  hereafter  be  paid  and  ap- 
plied in  and  about  the  building  of  such  church,  release  to  such  person 
or  persons  as  shall  or  may  be  legally  authorised  to  receive  the  same, 
all  their  estate  in,  &c. ,  in  trust  for  the  said  church.  Ji,  the  surviving 
grantee,  laid  out  a  large  sum  upon  the  building,  and  devised  the 
debt  to  the  appellants,  who,  in  1837,  filed  a  bill  to  sell  the  lots  for 
repayment  of  their  claim,  against  the  vestrymen  of  the  church:  no 
person  had  been  authorised  to  receive  a  release  from  the  grantees. 
The  vestrymen  answered  the  bill,  assented  to  a  sale,  but  disclaimed 
knowledge  of  the  amount  of  A's  expenditures.    Held  : 

2.  The  right  of  the  complamants  rested  upon  the  equitable  impli- 
cation of  a  lien. 

3.  The  non-appointment  of  persons  to  receive  a  release,  could 
only  be  accounted  for  by  imparting  to  the  vestry  a  knowledge  of 
the  fact,  that  the  building  of  the  cuurch  had  not  been  paid  for. 

4.  The  only  proceeding  by  which  a  recovery  could  be  had,  was 
in  rem. 

5.  The  assent  of  the  appellees  was  a  waiver  of  the  objection,  that 
the  claim  was  a  stale  one,  and  abandoned  by  lapse  of  time. 
MUnder  ti  d.,  vs.  Vestry  THnity  Church,  166. 

SI.  A  deed  of  trust  was  made  to  secure  to  each  stockholder  in  an  un- 
incorporated association,  a  theatre,  the  right  of  free  admission,  until 
the  sum  lent  and  advanced  by  them  for  each  share,  to  the  managers 
and  proprietors  of  such  theatre,  should  be  fully  paid;  the  right  of 
free  admission  being  in  lieu  of  interest,  without  impairing  the  ri^t 
to  receive  the  full  principal;  and  in  further  trust,  to  secure  the  pay- 
ment of  all  claims  against  the  managers,  for  work,  and  labor,  and 
materials,  performed  or  furnished,  for  the  use  of  the  theatre,  and  for 
which  the  claimant  now  has,  or  hereafter  shall  have,  a  vrritten  ac- 
knowledgment signed  by  tfie  said  managers,  there  being  two  of  them, 
or  by  either  of  them,  in  their  joint  names.  A  sale  of  the  theatre  be- 
ing decreed.  Held:  that  in  the  distribution  of  the  proceeds,  the 
stockholders  had  no  priority  over  the  material  men.  Cross  et  al.,  vf. 
Cohen,  257. 

22.  Where  it  can  be  done  without  violating  the  plain  and  express  terms 
of  an  instrument  creating  a  trust,  chancery  will  administer  the  fund 
which  comes  under  its  possession  and  control,  under  such  trust,  so 
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as  to  gire  an  equal  portion  to  each  creditor,  which  is  considered  but 
another  mode  of  expressing  its  purpose,  to  do  equal  justice  to  all.  lb, 

33.  The  order  in  which  claims  are  mentioned  and  enumerated  in  a  deed 

of  trust,  does  not,  per  se,  give  any  preference  or  priority  of  right.   Ih. 

34.  There  is  no  rule  of  equity  which  will  a£ford  relief  to  a  party  failing  to 

comply  with  an  express  condition,  except  its  performance  be  pre- 
vented by  fraud,  or  fault  of  the  adverse  party,  or  by  inability  arising 
from  unavoidable  accident.    lb, 

35.  So  where  a  claim,  by  the  terms  of  a  deed  of  trust,  was  required  to  be 

authenticated  by  a  written  acknowledgment,  which  the  claimant 
**now  has  or  hereafter  shall  have,  signed  by  FFand  B,  or  by  either 
of  them,  or  in  their  joint  names,"  the  party,  claimant,  must  comply 
with  the  condition.    lb, 

36.  But,  although  the  written  acknowledgment  is  not  produced,  a  court  of 

equity  will  entertain  the  enquiry,  whether  the  condition  has  been  in 
point  of  fact  complied  with.    lb, 

27.  Evidence  that  leaves  no  doubt  of  the  fact,  that  at  one  time  the  claims 
were  authenticated,  as  the  deed  required,  yet  that  the  certificates 
signed  by  W  and  B,  were,  at  a  subsequent  period,  surrendered,  on  an 
agreement  to  receive  in  lieu  thereof,  the  certificate  and  promise  of  W 
alone,  the  claimants  consenting  to  make  no  claim  upon  B  personally, 
on  the  express  condition,  they  should  still  hold  their  claim  and  lien 
under  the  mortgage  to  the  trustees,  shows,  that  the  condition  in  the 
deed  has  been  in  fact  complied  with.    lb, 

38.  The  parties  were  not  required  by  the  deed,  to  preserve  the  acknow- 
ledgment of  their  claims,  and  have  it  ready  at  all  times  to  be  pro- 
duced with  the  claim.    lb, 

29.  The  acceptance  of  the  certificate  of  W,  was  no  surrender  of  the  claim 

under  the  trust.  The  property  in  the  hands  of  the  tnistees,  may  be 
regarded  as  the  primary  and  principal  fund.    lb, 

30.  Where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  to  make  no 

claim  against  one  of  two  principals  in  a  debt,  on  the  express  condi- 
tion, that  he  shall  retain  the  lien,  will  not  defeat  his  remedy  against 
the  fund.    lb. 

31.  An  executor  who  had  paid  specific  legatees,  discovering*  a  deficiency 

of  assets  to  pay  creditors,  and  a  consequent  overpayment  to  lega. 
tees,  cannot  maintain  an  action  at  law  to  recover  back  such  over- 
payment from  a  particular  legatee.  A  court  of  law  cannot  take 
into  consideration,  as  a  court  of  equity  would  do,  the  mode  in  which 
the  funds  might  have  been  applied.    Somervell  V8.  SomerveU,  376. 

32.  Upon  a  bill  filed  by  husband  and  wife,  against  the  co-heirs  of  the 

wife,  to  procure  the  division  or  sale  of  their  father's  real  estate,  of 
which  he  died  seized  and  intestate,  the  fact,  that  one  of  the  co-heirs, 
defendants,  had  purchased  the  wife's  interest  from  her  husband,  and 
also  the  interest  of  the  other  heirs,  no  conveyance  having  been 
procured  from  the  wife,  in  the  mode  prescribed  by  law,  to  pass  the 
real  estate  of  the  feme  covert,  will  not  prevent  the  county  court 
from  issuing  a  commission,  and  directing  and  allowing  an  election 
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to  be  made  by  the  parties  entitled,  aocordiog  to  the  aet  reg:alaling 
deecenta.     Chaney  et  fix.,  vs.  Tipton  et  um,,  327. 

33.  After  an  election  is  made,  and  the  bondi  for  the  purchase  money  are 

about  to  be  giren  ;  or  if  the  election  shall  be  refused,  when  the  pro. 
ceeds  of  sale  are  about  to  be  distributed,  thd  court  will  take  into  con- 
sideration tlie  rights  of  the  purchaser,  and  adjust  the  details  of  the 
transaction  accordingly,    lb. 

34.  The  rights  of  the  purchaser,  and  the  means  of  securing  his  interest, 

must  be  determined  by  the  nature  of  the  interest  acquired  by  him.  Ih. 

35.  Under  the  act  to  direct  descents,  the  alicDee  of  an  heir,  in  the  cases 

therein  provided  for,  is  authorized  to  stand  in  the  place  at  his  Ten- 
dor,  as  to  the  right  of  election  or  distribution.     lb. 

36.  If  his  interest  or  claim  be  such  as  a  court  of  equity  will  specifically 

enforce,  the  remedy  must  be  sought  by  the  proper  process  of  the 
Chancery  court :  for  any  other  contract  in  relation  to  land,  the  or- 
dinary  remedies  at  law,  or  in  equity,  as  the  case  may  re<|uire,  will 
be  open  to  the  party  entitled.    lb. 

37.  A  sum  of  money  deposited  in  the  Court  of  chancery,  bein^  detained 

there  by  appeal,  it  was,  in  July  1836,  agreed,  that  by  and  with  the 
consent  of  the  Chancellor,  that  Q  and  <$  be  constituted  ti^tees,  to 
receiye  and  invest  such  funds ;  and  that  upon  the  final  hearing  of 
the  appeal,  the  trustees  should  pay  into  the  Court  of  chancery  the 
said  sum,  and  all  interest  and  profit  which  might  accrue  thereon, 
subject  to  the  o^der  and  decree  which  might  be  passed  on  said  ap. 
peal.  The  money  was  paid  to  the  trustees,  who  jointly  receipted 
therefor,  loaned  H  a  part  thereof,  which  was  repaid  in  about  twelve 
months,  and  immediately  thereafter  loaned  the  same  sum  to  T,  who 
amply  secured  the  same  by  mortgage.  The  mortgagee  paid  interest 
thereon  from  time  to  time  to  S,  one  of  the  trustees ;  and  in  1841,  re. 
paid  him  the  entire  principal  sum,  when  he  released  the  mortgage. 
All  the  payments  to  S,  were  without  the  knowledge,  privity,  or  oon. 
sent  of  G,  who  was  also  ignorant  of  the  release.  The  cause,  upon 
appeal,  was  decided  in  1838,  but  no  application  was  made  for  a  dis. 
tribution  of  the  fund,  by  those  entitled  to  it  by  the  decree  of  the 
Chancellor  and  appellate  court,  until  1843,  when  a  petition  was 
filed,  requiring  the  trustees  to  account.  It  then  appeared  that  <9  had 
misapplied  the  fund  received  from  T.  There  was  no  charge  of  fraud, 
collusion,  or  criminal  remissness  on  the  part  of  G.  iHsld  :  that  the 
loan  to  T,  was  properly  and  i^gularly  made,  and  that  G,  as  co- 
trustee, was  not  responsible  for  the  money  received  by  <S  from  T, 
and  misapplied.    GUnn  vs.  MdKim,  366. 

38.  If  judicial  trustees  are  to  be  made  responsible  for  tho  acts  of  each 

other,  in  cases  whore  trustees,  by  agreement,  would  not  be  so,  it 
must  be  by  virtue  of  a  bond,  taken  for  the  due  performance  of  their 
trusts,  and  where  one  stipulates  for  the  other,     lb. 

39.  In  1791,  G  conveyed  an  estate  to  IV,  in  trust,  and  by  way  of  mort- 

gage, to  secure  D  a  sum  of,  &c.,  then  due  and  owing  finom  Gio  D. 
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After  this,  W  conveyed  the  same  estate  to  the  three  children  of  (7, 
who,  in  1805,  conveyed  it  to  /?,  executrix  of  Z>,  to  securo  the  origi- 
nal debt,  and  a  further  sum,  with  interest  These  debts  were  assigned 
by  R  to  B,  in  1806,  and  by  him  to  N,  in  1812.  In  1822,  O,  and  two 
of  his  children,  executed  a  bond  to  iV,  for  the  sum  of,  &c„  the  mort- 
gage debt  This  sum  was  composed  of  the  two  principal  debts,  with 
interest  added  from  their  dates,  after  allowing  various  credits  for  in- 
terest, to  the  time  of  the  assignment  to  B,  in  1806,  and  then  with 
interest  on  the  aggregate  as  principal,  allowing  intermediate  credits 
less  than  the  interest,  to  the  date  of  the  second  assignment  to  JV,  in 
1812 ;  at  which  time  the  interest  was  again  added  to  the  principal, 
and  interest  upon  that  aggregate  to  1822,  when  the  bond  to  If,  was 
given  for  the  whole  sum.  The  bill  charged  a  concurrence  of  the 
three  children  of  O,  in  the  bond  of  1812,  and  as  to  the  one  who  did 
not  sign  it,  there  was  a  decree,  pro  eonfeaeo.  Held  :  that  as  in  1806, 
interest  bad  accrued  on  the  mortgage  debt,  there  was  no  objection  to 
converting  it  into  principal  at  the  time  of  the  assignment  to  B;  am* 
as  interest  had  accrued  to  him,  there  was  no  objection  in  converting 
it,  also,  into  principal,  at  the  time  of  the  assignment  to  N,  and  that, 
therefore,  the  bond  taken  in  1822,  was  not  usurious,  and  was  evidence 
of  the  debt  due  under  the  mortgage,  which  would  not  be  reduced  by 
excluding  the  interest,  or  the  interest  added  to  the  principal.  Fiix^ 
Hugh  et  aUt  c«.  McPkerson^  adm*r  of  Neih,  408. 

40.  Upon  a  creditor's  bill,  for  the  payment  of  a  mortgage  and  other  debts, 

the  land  of  a  deceased  debtor,  was  decreed  to  be  sold  by  a  trustee 
appointed  for  that  objects  The  trustee  made  and  reported  a  sale. 
The  funds  raised  in  that  mode  being  insufficient,  a  contribution  was 
directed  to  be  levied  upon  the  devisees  of  the  debtori  at  their  re-^ 
quest,  for  the  balances  due  certain  specified  creditors^  which  was 
done,  and  the  accounts  stated,  both  with  the  trustee  and  devisees^ 
confirmed^  After  this,  some  of  the  devisees  paid  their  contributions 
to  the  trustee,  who  wasted  that  part  of  tKe  funds,  ttid  died  iiisolvent^ 
A  second  trustee  was  appointed}  who  collected  the  bollance  of  (he 
contributioifs.  Held  : — 
Ist.  That  this  last  baknee^  was  to  be  distilbuted  nrteably  tfrnong 

the  specfified  creditors  in  the  contrfootion  aeeomit. 
3iid.  That  the  first  trustee  had  no  Hutbority^  either  wider  the  or^' 

nal  decree,  or  the  nttified  slcccrunts^  to  reortve  the  same. 
3rd.  Thst  the  claim  of  the  ciomplainant^  who  obtained  the  decree^ 
was  not  affected  by  iueh  payment  to  th6  tmsteei  although  the 
tmttee  was  his  tolidtor^  Neitber  was  that  of  a  mortgagee  of 
the  land  decreed  to  be  soldi  though  it  indaded  that  belonging 
to  the  eontribnUng  devisees.  Fwrmm  Bmk  ^  MmryUmd  vs. 
Maek(MtmdTUion,4Al. 

41.  Equity  will  not  sanction  what  was  done  witbovt  authority,  though 

it  would  have  ordered  it  to  be  done,  where  it  endangers  the  interests 
of  parties  interested  in  the  act.     lb. 
66        V.3 
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See  Attoekbt  at  Law,  1. 
DowBR,  1  to  4. 

LtmiTATioN  OP  Actions,  2,  sec,  5,  3. 
Trusts — ^Trusters. 

COVENANT. 

1.  M  coyenanted  with  jR  and  others,  bailding  committee  of  the  O,  R. 
Congregation,  that  he  should  and  would,  on  or  before  the  Ut  day 
of,  ^e„  next,  in  consideration  of,  &c.,  to  be  paid  to  him  at  the  times 
thereinafter  specified,  well  and  substantially  erect,  build,  and  com. 
pletely  finish,  a  church  for  the  said  congregation,  upon  the  ground 
belonging  to  them,  according  to  the  specifications  and  dimensions 
following,  &c.  The  said  M  fhrther  covenanted,  that  he  should  do 
or  cause  to  be  done  within  said  time,  all  the  work  necessary  to  finish 
and  complete  the  said  church.  The  committee  agreed  to  pay  him 
a  specified  sum,  when  he  should  give  bond  for  the  performanoo  of 
the  work ;  another  sum  when  the  brick  wall  should  be  commenced, 
&4i.  The  parties  fhrther  coyenanted,  that  in  case  the  building  eom. 
mittee  should  direct  any  more  work  to  be  done  than  is  mentioned, 
then  they  should  pay  M  so  much  money  as  such  work  shall  be  worth, 
upon  a  reasonable  valuation.  Held  : 
1st.  That  if  an  action  could  be  sustained  on  this  coyenant  for  the 

work  done  by  M,  then  the  action  of  assumpsit  co^ld  not  be  sos. 

tained  for  the  same. 
Sod.  That  M  could  recover  for  the  extra  work,  though  done  after 

the  time  stipulated  in  the  covenant,  unless  the  time  for  the  com. 

pletion  of  the  building,  including  the  extra  work,  was  of  the 

essence  of  the  agreement. 
3rd.  That  this  covenant,  in  relation  to  the  extra  work,  is  an  in. 

dependent  covenant,  the  parties  not  designing  to  restrict  the 

completion  of  the  extra  work  to  the  day  designated  in  the  coo- 

tract 
4th.  If  the  covenant  in  relation  to  extra  work  was  a  dependent 

eovenant,  then  if,  such  work  had  been  required  to  have  been 

performed  the  day  befora  that  designated  for  the  completion  of 

the  church,  the  plaintiff  would  have  been  bound  to  have  per. 

Ibrmed  it,  although  such  performance  might  have  required 

months. 
6th.  That  as  time  in  relation  to  the  extra  work,  where  that  was 

required  to  be  done,  is  not  of  the  essence  of  the  covenant,  a 

suit  for  it  could  only  be  maintained  on  the  covenant. 
6th.  That  if  the  agreement  had  contained  no  covenant  in  rela. 

Uon  to  extra  work,  its  terms  would  have  made  the  time  for  the 

completion  of  the  building  of  its  essence.    Ramsburg  et  aL, 

vs,  McCahan,  341. 

DATE.    See  Bond,  2,  3. 

DEBTOR  AND  CREDITOR. 

Su  Attachment,  1. 

Evidence,  10. 
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DECREES, 

In  other  States,  effect  of,  see  Court  op  Chancery,  5,  6,  7,  8. 

DEEDS. 

1.  It  is  of  no  moment  in  what  part  of  a  patent  a  binding  expression  is 

found,  wherever  found  it  must  be  applied  according  to  its  true  mean- 
ing.   Budd  V8,  Brooke,  et  a/.,  198. 

2.  In  giving  construction  to  a  patent,  the  court  is  bound,  as  far  as  pos- 

sible, to  reconcile  all  its  parts,  and  gratify  the  full  meaning  and 
import  of  every  word.    lb. 

3.  The  course  of  a  line  is  in  no  case  held  to  interpose  any  obstacle  to  the 

gratification  of  a  conflicting  binding  call.    lb, 

4.  Deeds  are  to  be  most  strongly  construed  against  the  grantor,  for  the 

benefit  of  the  grantee.    lb. 

5.  To  render  an  exemplified  copy  of  a  deed  admissible  in  evidence,  to 

prove  title  to  the  land  which  the  deed  professed  to  convey,  it  must 
appear  to  have  been  executed  with  all  the  essential  forms  required 
to  warrant  its  enrolment  under  the  laws  of  this  State.    K. 

6.  In  1684,  the  law  required  that  such  a  deed  should  be  acknowledged 

before  some  of  the  judicial  tribunals  or  public  ofScers,  enumerated 
in  the  acts  of  Assembly,  and  recorded  within  one  year.    lb, 

7.  The  recording  of  a  deed  not  authorised  by  act  of  Assembly,  gives  it 

no  additional  validity,  and  the  record  thus  made,  or  the  exempli- 
fied copy  therefirom,  is  no  more  evidence  of  the  existence  of  the 
deed,  than  would  be  a  copy  of  such  deed  certified  by  any  private 
individual.    lb, 

8.  None  of  the  various  acts  prescribing  the  mode  in  which  conveyances 

of  land  are  to  be  made,  direct  the  certificate  of  the  acknowledgment 
of  a  deed  to  be  recorded,  except  that  of  the  acknowledgment  of  a 
feme  covert;  yet  it  has  been  a  uniform  custom  of  all  recording  officers, 
to  record  such  acknowledgments,  and  their  authentications  of  such 
recording,  have,  in  all  the  tribunals  of  the  State,  been  received  as 
sufficient  evidence  of  such  acknowledgments.    lb. 

9.  The  acts  of  1693,  ch.  30;  1699,  ch.  42;  and  1715,  ch.  39;  only  cured 

such  defective  conveyances  as  had  been  recorded  within  the  year. 

lb. 

10.  Where  a  deed  professes  to  convey  part  of  a  parcel  of  land,  called  Ji, 

and  in  giving  its  description  by  couifse  and  distance,  it  has  but  two 
straight  lines,  which  can  embrace  no  deed  nor  any  part  of  a  tract, 
it  is  not  evidence  of  title  or  location.    Jb, 

11.  The  time  of  recording  a  deed,  is  sometimes  a  matter  to  be  determined 

by  the  court,  sometimes  a  question  to  be  submitted  to  the  finding  of 
a  jury.    lb. 

12.  If  it  plainly  appears  from  the  endorsement,  officially  made  upon  a 

deed  or  its  exemplification,  that  it  has  not  been  recorded  within  the 
time  prescribed  by  law;  and  there  is  no  admissible  evidence  in  con- 
travention of  such  endorsement,  then  the  admissibility  of  the  deed 
or  its  exemplification,  in  evidence,  is  determined  by  the  court;  but 
if  there  be  such  admissible  contravening  testimony  legally  sufficient, 
then  the  time  of  recording,  with  a  hypothetical  instruction  from  the 
court,  will  be  submitted  to  the  jury.    lb. 
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13.  Where  it  did  not  appear  by  any  endorsements  on  the  exemplification 

of  a  deed,  which  had  been  recorded,  whether  it  had  been  so  record- 
ed in  or  out  of  time,  it  is  for  the  jury  to  determine  whether  it  was 
recorded  in  time,  and  the  court,  without  any  proof  upon  the  point, 
cannot  conclude  it  was  in  time.    lb, 

14.  In  construing  a  grant,  it  is  the  duty  of  the  court,  first,  to  ascertain 

what  the  parties  intended  should  be  effected  by  it.    Jb, 

15.  That  intention  being  collected  from  an  inspection  of  the  grant  itself, 

it  is  the  duty  of  the  court  to  giye  it  such  an  interpretation  as  will 
effbctuate  it,  provided  the  terms  and  expressions  used  in  the  grant, 
will  admit  of  such  a  construction.    lb. 

16.  Where  a  patent  recited  that  S,  on  behalf  of  herself  and  FFand  12,  m- 

fants,  by  her  petition  set  forth,  that  T,  her  deceased  husband,  did 
theretofore  set  forth,  by  his  petition,  that  there  was  escheat,  &c., 
and  being  the  first  discoverer,  prayed  to  be  admitted  to  its  purchase, 
&c.,  am)  paid  for  the  same*,  but,  before  the  said  T  obtained  a  grant, 
he  died^  having  devised  the  aforesaid  escheat  land  to  his  wife,  5, 
during  widowhood,  and  afterwards,  to  be  equally  divided  between 
W  and  R,  and  she  prayed  that  a  grant  might  issue,  agreeably  to  the 
bequest  of  the  said  7,  whi^h  was  granted  to  S,  IF  and  R^  to  have  and 
to  hold  unto  the  said  8,  FFand  JZ,  their  beirs  and  assigns  forever. 
Held  :  that  the  habendum  in  the  patent,  should  not  control  its  pre- 
mises, whic^  was  to  vest  ^i  the  gr^tees  the  same  estate  which  they 
respectively  would  have  taken  under  the  will  of  T,    lb. 

17.  The  technical  meaning  of  the  woi4  premises,  in  a  deed  of  conveyance, 

is  everything  w|iich  precedes  the  habendtmf  »nid  it  is  in  the  premises 
of  »  4«ed  |hj|t  the  thing  |s  really  granted.    Jb. 

18.  The  limitation  contained  in  the  MeniiMi  of  »  deed,  whens  It  is  in  cod- 

fliiet  with  the  estate  given  in  the  premises,  mi|st  be  rejected,  and  that 
in  the  premises  prevail.    lb. 

19.  A  grantor  shall  not  be  allowed  to  contradict  or  retract,  by  any  subse- 

quent part  of  a  deed,  the  gift  made  in  the  premises.    Jb. 

DEPARTURE  IN  PLEADING. 
See  Pleading,  1, 2,  8. 

DESCENT. 

See  Court  of  Chancbrt,  33, 36. 
DEVISE. 

See  Will  and  Tbstamekt. 

DONATION. 

See  Court  op  Chancbrt,  18. 
Evidence,  19,  20,  21. 
DOWER. 

1.  J,  in  the  premises  of  a  deed,  recited,  that  he  had  covenanted,  in  May 
1813,  with  Jtf,  to  stand  seized  of  land,  to  the  use  of  J,  for  life,  and 
to  and  for  the  use  of  Jtf,  his  heirs  and  assign,  forever;  and  by  the 
same  deed  it  was  witnessed,  that  the  said  J  hath  given,  granted,  and 
enfeofied  the  same  lands  to  JIf,  his  heirs  and  assigns,  to  and  for  the 
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use  of  J,  for  life,  and  after  hia  decease,  to  and  for  the  use  of  M,  bis 
heirs  and  assigns,  forever.  The  grantee,  Jtf,  mortgaged  his  estate 
under  this  deed,  in  1824;  and  /,  the  covenantor,  died  in  April  1825. 
Jd  applied  for  relief,  under  the  insolvent  debtor's  act,  in  May  1825, 
several  years  before  which  he  was  married.  Held  :  that  his  widow 
was  not  entitled,  at  common  law,  to  dower  ui  these  lands.  MUUr  vs. 
Stump,  304. 

2.  The  act  of  1818,  ch.  193,  gives  the  widow  a  right  to  dower  in  an  equi- 
table estate,  but  that  right  cannot  operate  to  the  prejudice  of  H,  the 
mortgagee  of  that  equity .    lb. 

8-  Where  an  equitable  estate  in  land  is  mortgaged,  and  sells  for  more  mo- 
ney than  the  mortgage  debt,  in  some  cases  the  widow  may  be  enti- 
tled to  a  portion  of  the  surplus,  in  lieu  of  dower;  but  it  is  a  claim  for 
which  a  purchaser  of  the  equity  is  not  answerable.    lb, 

4  Where  the  land  of  the  ancestor  is  sold,  as  incapable  of  division,  and 
purchased  by  one  of  his  children,  who  gives  bond  for  the  purchase 
money,  yet  never  procures  a  conveyance,  the  widow  of  the  purchaser 
cannot  be  endowed  to  the  prejudice  of  the  other  children,  lien  hold- 
ers, who  have  not  been  paid  for  their  interest  in  their  father's  estate,  lb, 

EJECTMENT. 

1.  A  tract  of  land  described  in  the  patent,  as  lying  on  the  south  side  of  a 

creek  called  C  creek,  beginning  at  a  mariied  white  oak,  standing  on 
the  west  side  of  a  little  'Creek  called  8t.  K'$  creek,  and  running  E.  A*. 
£.  up  C  for  breadth,  the  length  of,  &c.,  to  a  marked  oak,  would  not 
by  force  of  the  terms,  "nmniwg  E.  ^.  E,vptke  ersefc,"  bind  on  the 
creek,  for  they  merely  indicate  the  general  direction  of  the  line 
referred  to,  and  the  Ime  must  be  run  from  boundary  to  boundary. 
Budd  v9,  Brooke,  et  at,  198. 

2.  But  where  the  patent  further  described  the  land,  which  was  a  tract  of 

four  sides,  by  stating  how  it  was  bounded  on  the  E,  S.  and  IF.,  and 
that  it  was  bounded  on  the  .AT.  (where  its  first  line  runs,)  with  C 
creek,  this  controls  the  location  of  the  first  line,  and  requires  it  also 
to  bind  on  the  creek.    lb, 

3.  It  is  of  no  moment  in  what  part  of  a  patent  a  binding  expression  is 

found,  wherever  found  it  must  be  apjdied  according  to  its  true  mean- 
ing,   lb. 

4.  In  giving  construction  to  a  patent,  the  court  is  bound,  as  far  as  possi- 

ble, to  reconcile  all  its  parts,  and  gratify  the  full  meaning  and  import 
of  every  word*    lb, 

6.  The  course  of  a  line  is  in  no  case  held  to  interpose  any  obstacle  to  the 

gratification  of  a  conflicting  binding  call.    lb, 
6  Deeds  are  to  be  most  strongly  construed  against  the  grantor,  for  the 
benefit  of  the  grantee,    lb, 

7.  When  a  tract  of  land  called  to  b^n  at  a  marked  tree,  thence  running 

up  and  with  a  creek  two  hundred  perches,  to  another  marked  tree, 
it  should  be  located  to  run  from  the  beginning  tree,  so  as  to  bind 
on  the  creek,  to  the  second  boundary;  but  if  that  boundary  cannot 
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be  found  on  the  creek,  a  line  may  be  supplied,  from  the  end  of  the 
two  hundred  perches  on  and  with  the  creek,  to  the  second  bounda- 
ry. It  would  be  against  our  practice  to  supply  a  line  from  such 
second  boundary  to  the  nearest  point  on  the  creek.    lb. 

8.  The  patent  for  W  descril}ed  it  as  lying  on  the  S,  side  of  a  creek,  be- 

ginning at  a  marked  oak  by  the  creek  side,  and  running  8.  W,  down 
the  creek  for  breadth,  the  length  of  one  hundred  perches  to  a  marked 
oak,  standing  upon  a  point  at  the  mouth  of  the  said  creek;  bounding 
on  the  8.  by  a  Ihie,  &c.  drawn  S.  E,  into  the  woods  three  hundred 
and  twenty  perches,  to  a  bounded  oak;  on  the  E.  by  a  line,  &c.  drawn 
A*.  £.  from  the  end  of  the  former  line  to  a  bounded  hickory,  that  in- 
tersects a  parrallel  line  drawn  JV*.  IF.,  to  the  first  marked  oak  on  the 
A*.,  with  the  said  parrallel  on  the  W.  vnth  the  said  creek.    Held  : 

9.  The  first  line  of  FTbinds  on  the  creek.    Jb, 

10.  The  second  boundary  of  IF  being  lost,  and  the  spot  where  it  stood  be- 

ing incapable  of  identification,  if  the  creek  had  not  been  called  for, 
the  first  line  must  be  run  from  the  beginning  by  its  course  and  dis- 
tance, the  best  means  left  of  ascertaining  its  true  location  and  ter- 
minus,   lb, 

11.  The  description,  <*standing  upon  a  point  at  the  mouth  of  a  creek," 

is  too  yague  and  indefinite  to  control  the  positire  expressions  of  the 
patent  as  to  course  and  distance;  and  is  not  of  itself  sufficient  eri- 
dence  of  its  locality.    lb, 

12.  Certainty  is  the  controlling  object  in  all  locations.    lb, 

13.  A  bmding  call  for  a  creek,  and  also  for  a  marked  tree  haring  rela- 

tion to  a  line  of  a  tract  of  land,  changes  the  general  rule,  that  the 
line  calling  for  a  lost  boundary  must  be  run  by  course  and  distance. 

lb, 

14.  Where  there  are  two  imperatiye  calls,  both,  if  practicable,  must  be 

gratified,    lb, 

15.  Where  there  were  two  calls,  one  for  a  line  to  bind  on  a  creek,  and 

the  other  to  terminate  at  a  murked  tree,  if  the  latter  cannot  be  found, 
nor  its  spot  identified,  the  distance  must  be  expended  on  the  creek, 
and  no  interpolated  line  can  be  supplied.  Jb. 
16.  Proof  that  a  point  shown  on  the  plots  was  the  outermost  and  most 
prominent  point  at  the  mouth  of  the  creek,  and  the  first  point  reached 
in  running  the  first  line  of  W,  with  a  general  description  of  such 
point,  is  not  eridence  tending  to  prove  that  the  marked  oak  once 
stood  there,    lb. 

17.  The  variation  of  the  compass  has  no  application  to  a  line  which 

must  be  run  according  to  the  calls  in  the  patent,  which  are  to  be 
gratified  in  the  same  manner,  as  if  no  course  for  the  line  were  ex- 
pressed in  the  patent,    lb, 

18.  Where  defence  is  taken  on  warrant  of  resurrey,  an  ancient  plot,  to  be 

given  in  evidence,  must  be  correctly  located  under  the  warrant,  up- 
on the  plots  prepared  for  the  trial  of  the  cause.  Where  it  is  so 
unintelligibly  represented  upon  such  plots  and  the  explanations,  as 
that  it  was  almost  impossible  for  either  the  court  or  jury  to  say 
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whether  the  locations  on  the  plot  oflfered  in  evidence,  were  truly 
located  on  the  plots  in  the  cause  or  not,  such  ancient  plot  cannot 
be  used  as  proof,    lb, 

19.  In  ejectment,  the  plaintiff  declared  for  a  tract  of  land  called  ^^Jfone- 

sneh,**  and  professed  to  locate  it  according  to  its  patent.  There 
was  no  location  of  it  as  a  parcel  of  land,  made  up  of  other  tracts, 
which  had  acquired  a  name  by  reputation;  under  such  circumstan- 
ces the  plaintiff  would  not  be  permitted  to  prove,  that  **J^one9U€k** 
was  known  by  its  reputed  name  as  comprising  such  other  parcels, 
though  these  were  located,  for  the  defendant  could  not  have  had  any 
opportunity  to  counterlocate  it  by  its  acquired  or  reputed  character. 

lb. 

20.  Whether  lands  may  be  declared  for,  or  recovered  by  their  reputed 

name,  qr.    lb, 

ELECTION. 

8u  ConB.T  OF  Chakcbrt,  33,  36. 

EQUITY. 

See  Court  op  Chancbrt. 
EQUITABLE  PLAINTIFF. 

See  Assignment. 

ERASURE. 

See  Bond,  2,  3. 

ESTATE  TAIL. 

See  Will  and  Testament,  18  to  21. 

ESTOPPEL. 

See  Evidence,  20,  21. 

EVIDENCE. 

1.  B  authorized  O  to  purchase  certain  personal  property  of  if,  put  up 
by  him  on  a  fishery  of  B*s;  in  case  they  could  not  agree,  to  call  in 
a  third  person,  as  to  the  price ;  and  whatever  they  agreed,  he,  B, 
would  pay,  but  said,  **  recollect  that  when  mj  claim  for  damages 
and  rent  is  settled,  whatever  remains  I  will  pay  it.**  This  was 
communicated  to  M,  who  said,  **  I  am  perfectly  satisfied  to  leave 
it  to  men,  but  I  have  done  B  no  damoge ;  I  owe  him  some  rent, 
which  I  have  been  always  ready  to  pay  him.*'  Arbitrators  were  so. 
lected,  who  awarded,  that  if  should  **  receive  the  sum  of  (1000  for 
the  following  property,  to  wit :  The  houses,  sheds,  with  all  the 
apparatus  thereto  affixed  with  nails ;  also  all  loose  plank  over,  d&c," 
and  repairs  on  Stony  Point  Shore,  with  repairs  on  wagon  house. 
On  this  award  O  and  M  endorsed,  **we  do  agree  to  abide  by  the 
within  appraisement.*'  In  an  action  to  recover  the  amount  of  the 
award,  B  ofibred  evidence  that  the  claim  thereon  was  compromised, 
and  released  by  an  arrangement  in  relation  to  certain  actions  thereto, 
fore  pending  in  Virginia,  by  B  against  M;  and  for  the  purpose  of 
inducing  the  jury  to  believe  such  arrangement,  proved  that  M  had 
cut  upon  the  premises  devised  to  him  by  B'«  father,  wood  to  the 
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▼aloe  of  1^3000.  Such  proof  being  offered  without  objection,  M,  to 
rebut  it,  propoied  to  prove  that  the  rented  property  was  greatly  im- 
groved  by  him  by  his  course  of  farming.  Held:  that  this  testi. 
mony  was  not  admiMibJe  as  an  answer  to  the  alleged  trespass. 
BuUUt  vs.  MuBgrwe,  31. 
S.  Whether  the  land  had  been  well  tilled  or  not,  or  had  been  cultivated 
so  as  to  benefit  the  defendant,  were  not  questions  in  issue  twfore  the 
jury,    lb, 

3.  On  the  30th  September  1839,  the  Marine  Bank  issued  their  ccrUfi- 

oate  of  deposits,  payable  to  i9  or  order.     It  was  mailed  for  St, 

Lomt,  and  an  endorsement  by  S,  forged,  when  it  was  passed  to  B 

of  Illinois,  for  value,  bona  fide;  that  house  remitted  it  to  Ho€  New 

York,  who  remitted  it  to  TF  of  Baltimore,  customers  of,  who  depo. 

sited  it  with  the  Merchants  Bank  for  collection,  and  obtained  a  credit 

for  it  in  account,  on  the  2nd  November.    On  the  4th,  the  Marine 

Bank  paid  it  to  the  Merchants  Bank.    On  the  31st,  the  former  insti. 

tution  discovered  the  forgery,  immediately  gave  notice  to  the  latter 

bank,  and  demanded  its  payment.    Between  the  3nd  and  18th  No. 

vembor,  W  had  always  to  his  credit  with  the  Merchants  Bank,  a 

larger  sum  than  the  amount  of  the  certificate.    On  the  19th  it  was 

less,  but  on  the  30th,  8 1st  and  22nd,  it  was  again  greater.    There 

were  daily  transactions,  depositee  and  checks,  by  W,  with  and  on 

the  Merchants  Bank,    The  Marine  Bank  having  paid  the  certificate 

to  the  real  payee,  brought  aa  action  against  the  other  bank,  which  it 

had  also  paid  previously,  to  recover  back  the  amonnt  of  the  certifi. 

cate,    Hbld  : 

3nd.  There  was  evidence,  that  on  the  day  on  which  the  forgery 

was  discovered,  and  the  demand  made  on  the  defendants  to 

refund  the  money,  that  there  was  standing  to  the  credit  of  W, 

on  the  books  of  the  Merchants  Bank,  a  larger  sum  than  the 

amount  of  the  certificate.    lb, 

4th.  The  credit  to  IF  on  the  books  of  the  bank  for  the  amount  of 

the  certificate  was  not  conclusive,  and  did  not  prevent  the 

bank  from  correcting  the  account  when  the  forgery  was  dis. 

covered;  if  it  then  had  fiinds  in  their  possession  adoqoate  to 

that  purpose,  the  credit  was  only  prima  facie  tifidmkot,  Mer- 

chants  Bank  vs.  Marine  Bank,  96. 

4.  The  cashier  of  a  bank  possesses  no  incidental  authority  to  mike  any 

declarations  binding  the  bank,  not  within  the  scope  of  his  ordinaiy 
duties.    Ih, 

5.  An  agreement  of  facts  made,  and  filed  in  a  cause  prior  to  its  first 

trial,  which  after  judgment  was  reversed  upon  appeal,  is  eompe. 
tent  evidence  upon  a  second  trial,  under  a  procedendo*    Ih, 

6.  Where  a  father,  in  1798,  knew  that  his  daughter  had  entered  into  an 

engagement  of  marriage,  of  which  he  approved,  and  being  a  man 
of  fortune,  declared  it  to  be  proper  and  just  that  he  should  make 
an  advancement,  in  contemplation  of  marriage,  to  her,  as  he  had 
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done  to  another  daughter;  and  accordingly,  a  short  time  before  her 
marriage,  announced  his  determination  to  give  her  a  house,  and  in 
fact  did  verbally  give  it  to  her  in  fee,  as  a  marriage  portioji.  It  ap- 
peared also,  that  the  house  was  prepared  for  his  daughter,  and  she 
placed  in  possession  of  it  by  her  father,  as  her  own  property;  that 
these  arrangements  were  known  to  the  intended  husband,  and  the 
marriage  there  celebrated;  that  the  parties  there  reside^  for  some 
months,  and  from  that  period,  the  daughter,  to  the  time  of  her  death, 
in  1806,  was  in  the  enjoyment,  under  the  gift,  of  the  rents  of  the 
property,  with  the  knowledge  and  consent  of  her  father;  sometimes 
paid  to  her  by  him,  and  sometimes  by  his  agent.  Held:  that  these 
circumstances  constitute  a  mass  of  proof  upon  the/odum  of  the  gift, 
which  it  is  impossible  to  resist.   Dugan  et  a/.,  vs.  GUHngs  et  a/.,  138. 

7.  By  the  act  of  1798,  ch.  24,  sec.  39,  '*  No  vestry  can  sell  a  lien,  or 

transfer  any  of  their  estates  or  property  belonging  to  the  church, 
without  the  consent,  at  least,  of  five  of  their  body,'*— rector,  church 
wardens,  and  bishop  of  the  P.  E,  Church.  The  assent  of  vestrymen, 
to  a  decree  for  the  sale  of  church  property,  in  this  case  must  be 
regarded  as  implied  admission,  that  the  debt  claimed  was  due,  as 
they  have  no  power  to  make  a  voluntary  sale  of  the  property.  M- 
lender  et  al.,  vs.  Vestry  qf  Trinity  Chwrch,  166. 

8.  A  notice  entitled  in  another  cause  to  produce  books  in  evidence,  merely 

filed  in  this,  without  proof  of  service,  raises  no  inference  against  tlie 
party  to  whom  the  notice  is  addressed,    lb, 

9.  Primary  proof  in  equity,  stands  in  the  place  of  full  proof,  until  full 

proof  is  demanded.  Such  a  demand  dispenses  with  and  invalidates 
primary  proofs    Jb. 

10.  It  is  a  settled  rule  of  evidence,  that  if  a  debtor  defendant,  seeking  to 

discharge  himself  from  a  claim  preferred  against  him,  relies  tfn  t^ 
entries  on  tfie  credit  side  of  the  account,  rendered  or  exhibited  by 
his  creditor,  he  thereby  admits  in  evidence  agains't  him,  the  eniried 
on  the  debit  side  of  the  account ;  and  such  debits  not  being  discre-* 
dited,  nor  disproved  by  testimony  in  the  cause,  establish  the  dfaim 
according  to  the  account.    lb, 

11.  In  a  controversy  upon  an  account  for  work  and  labor,  materials  fur- 

nished, and  money  paid,  after  a  lapse  of  twenty-four  years,  suit 
commenced,  general  proof  of  the  nature  and  exteni  of  the  demand 
being  in  evidence,  and  free  from  suspicion,  much  less  detailed  proof 
should  be  exacted  from  the  claimant;  than  if,  immediately  after  its 
origin,  a  controversy  in  relation  (o  it  had  arisen.    lb. 

12.  Signatures  to  receipts  for  money  paid,  being  in  (he  possession  of  the 

party  and  his  representatives  claiming  under  him,  for  more  than 
thirty  years,  need  not  be  proved.  They  are  presumed  to  be  genuine, 
when  they  relate  to  transactions,  which  are  established  as  having 
occurred  in  conformity  fo  the  receipts,  by  general  and  collateral 
proof.     lb. 

13.  Evidence  should  correspond  with  the  allegations  of  the  declaration, 

or  be  confined  to  the  point  in  issue.     7\*iii«r  vs.  Maddox,  190. 

67        V.3 
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14.  In  an  action  by  an  executor  to  recover  back  money  alleged  to  have 

been  paid  by  his  testatrix  in  her  life  time,  he  cannot  show  a  payment 
by  himself  after  her  death.     lb, 

15.  Where  an  objection  is  made  to  the  admissibility  of  evidence  in  mass, 

Without  specification,  if  any  part  of  it  is  admissible  for  the  purpose 
for  which  it  was  offered,  it  is  not  error  in  the  court  to  overrule  the 
objection.  Budd  vs.  Brooke  et  a/.,  198. 
16  Where  an  entire  prayer  is  good  in  part,  and  bad  in  part,  the  court 
is  not  bound  to  perform  the  duty  of  counsel,  analyze  the  subject 
matter  of  the  prayer,  admit  a  part,  and  reject  the  residue;  but  may 
content  itself,  in  granting,  or  rejecting  the  same,  according  to  its 
merits,  as  presented  m  its  entirety.    lb. 

17.  The  general  rule  is,  that  a  party  to  the  record  cannot  be  ezamioed  as 

a  witness ;  but  upon  a  motion  to  strike  oat  the  use  to  which  a  suit 
or  judgment  has  been  entered,  the  legal  plaintiff  may  be  examined 
to  prove  the  consideration  of  the  assignment.  The  contest  is  solely 
between  the  defendant  and  the  cestui  que  use,  and  the  witness  is  not 
liable  for  the  costs  of  the  motion,    Baldwin  m.  Wright  ^  Kent,  241. 

18.  The  plaintiff  declared  for  sundry  matters  and  things,  properly  chargea- 

ble in  account,  as  per  account  filed,  and  for  money  paid,  &c.  At 
the  trial  of  the  cause,  under  the  general  issue,  he  abandoned  his 
account.  Held:  that  under  the  money  count,  he  might  give  evi- 
dence of  money  paid,  not  included  in  the  account  filed.  Cwrter  w. 
TWfc,  248. 

19.  In  an  action  of  replevin  for  negroes,  upon  the  plea  of  property  in  the 

plaintiff,  it  appeared,  in  the  proof  of  the  plaintiff,  that  the  defendant 
had  paid  him  the  sum  of  twenty-five  cents  for  hire,  on  several  occa- 
sions, for  one  of  the  negroes,  and  declared  she  would  do  so  as  long 
as  the  plaintiff  would  suffer  her  to  keep  possession,  and  admitted 
she  had  received  clothing  from  the  plaintiff,  for  the  children,  which 
he  had  purchased,  in  her  presence,  for  them  ;  that  the  defendant  bad 
enquired  of  the  plaintiff,  whether  he  would  agree  to  sell  the  negroes* 
and  the  plaintiff  refused  to  sell  them.  The  plaintiff  also  ofifeied 
proof  of  an  agreement  between  him  and  the  defendant,  that  the 
plaintiff  was  to  clothe  the  children,  and  the  defendant  to  pay  hire 
for  them,  until  the  plaintiff  thought  proper  to  take  the  mother  and 
children  home.  The  defendant  proved,  that  the  slaves  were  bom  in 
her  possession,  and  so  continued  up  to  the  institution  of  this  action ; 
that  the  plaintiff  married  her  daughter ;  that  when  he  demanded 
possession  of  the  negroes,  before  he  brought  his  action,  he  refused  to 
state  how  he  claimed  them ;  the  defendant  stated  to  the  plaintiff 
how  she  had  given  them  to  her  daughter,  conditionally,  to  whioh  be 
made  no  reply.  Held,  there  were  facts  in  the  proof  from  which  the 
jury  might  infer,  that  the  plaintiff  had  acquired  title  to  the  negroes, 
otherwise  than  by  gift ;  that  if  the  jury  found  his  claim  to  be  in  pur. 
suance  of  a  gift  from  his  mother-in-law,  an  express  delivery  and 
transfer  of  the  use  and  possession  was  indispensable  under  the  act  of 
1763,  ch.  13.     laaae  v$,  WUliams,  278. 
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20.  If  the  plaintiff's  title  did  not  flow  from  a  gift,  then  evidence  of  a 

witness  who  saw  the  delivery,  was  not  necessary ;  the  delivery,  like 
other  facts,  may  be  proved  b;  inferential  testimony,    lb. 

21.  In  a  controversy  between  two  parties,  one  claiming  certain  negroes 

as  purchased  from  the  other,  the  proof  on  one  side  consisting  of 
facts  from  which  a  sale  might  be  inferred — ^the  other  resisting  the 
claim,  as  owner,  who  only  designed  to  make  a  conditional  gift, — ^the 
admissions  of  the  latter,  from  which  a  sale  might  be  inferred,  will 
not  estop  her  from  showing  the  true  nature  and  character  of  her 
right,    lb. 

22.  The  principal  in  a  guardian's  bond  called  on  V,  and  asked  him  to 

become  one  of  his  sureties  in  such  bond,  and  stated  at  the  same  time, 
that  the  defendant  would  become  the  other  surety.  The  minutes 
of  the  Orphans  court  showed,  that  the  court  would  approve,  as 
sureties,  the  defendant  and  J;  and  on  the  face  of  said  minutes  it 
appeared,  that  the  name  of  V  had  been  erased  therefrom,  and  that 
of  J  substituted.  Hbld  :  there  was  no  evidence  that  the  defendant 
signed  the  bond,  nnder  the  impression  and  with  the  understanding, 
that  V  was  to  be  his  co-surety ;  nor  that  the  minutes  were  known 
to  defendant;  nor  any  misrepresentation  made  to  him,  as  to  the 
person  who  was  to  be  his  co.«ecurity.  State,  use  Firey,  vs.  Mil- 
ler, 335. 

23.  B  sold  M  a  parcel  of  land,  execated  a  deed  of  bargain  and  sale  there. 

for,  and  put  him  in  possession.  The  deed  contained  a  receipt  for 
the  purchase  money.  The  proof  showed,  that  M,  at  time  of  sale, 
paid  part  of  purchase  money.  Shortly  after,  paid  another  part,  and 
gave  his  promissory  note  for  the  balance ;  before  the  note  fell  due, 
the  vendee  took  up  the  note,  by  his  own  order  on  F,  for  the  like 
sum.  This  order  F  refused  to  pay,  and  upon  the  fact  of  the  refusal 
being  communicated  to  Af,  he  asked  B  to  hold  on  to  the  order,  that 
F  must  pay  it.  In  an  action  of  tutumpnt,  to  recover  the  unpaid 
part  of  the  purchase  money ;  Hkld  :  That  the  evidence  was  suffi. 
cient,  in  point  of  law,  to  go  to  the  jury,  to  rebut  the  prima  faeis 
evidence  of  the  payment  of  the  purchase  money,  created  by  the  re. 
ceipt  and  release  in  the  deed;  and  that  payment  or  non-payment  of 
the  purchase  money,  was,  in  this  case,  exclusively  for  the  jury. 
Morgan  vs.  Bitxeiiberger,  350. 
23.  In  an  action  of  assumpsit,  the  plaintiffs  proved,  that  they  and  defen. 
dant  were  partners ;  that  in  AprU  1841,  the  defendant  told  the  wit. 
ness,  that  two  or  three  days  before,  they  had  dissolved  partnership. 
In  March  1841,  there  was  a  balance  of  cash  to  the  credit  of  the 
firm ;  and  in  June  of  that  year,  it  was  drawn  out  by  the  defendant, 
he  urging,  as  a  reason  why  he  drew  it  out,  that  if  the  plaintiffs  got 
it,  he  did  no^uiow  whether  he  could  ever  get  any  of  it  again ;  the 
plaintiffs  further  proved,  that  in  August  1842,  the  defendant  stated 
the  balance  of  the  money  in  bank,  in  March  1841,  belonged  to  the 
plaintifiSf  and  he  had  drawn  the  sum  of,  &c*,  thereout,  by  chock. 
The  defendant  offered  no  proof;  Hild  : 
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l«t.  That  a  prayer  by  the  defendant,  to  instruct  the  jury,  that  the 

evidence  wai  not  lufficiont  to  enable  the  plaintiffs  to  recover, 

admitted,  as  proof,  all  the  facts  sworn  to,  and  all  rational  infer- 

ences  doducible  from  such  facts. 
2nd.  That  the  proof  did  not  tend  to  prove  a  promise  firom  the  de« 

fendant,  to  pay  the  plaintiffs  any  sum.  Riarl  v$.  WUhehHt  356. 

24.  If  the  claim  be  for  money,  there  must  be  a  promise  to  pay  an  ascertain- 

ed sum.    Jb, 

25.  It  is  not  necessary  that  a  witnesi>  should  testify  to  a  positive  promise. 

As  in  other  cases,  so  in  this,  what  is  sufficient  proof,  is  a  question  ' 
for  the  jury,  and  the  fact  may  be  established  by  circumstances,  and 
just  and  fair  inferences  from  facts,  as  well  as  by  positive  testimony. 

lb. 

26.  Bot,  in  this  ca«e«  where  two,  of  three  partners,  are  jointly  suing  the 

third,  before  it  can  be  established,  that  he  hod  made  himself  respon. 
sible  to  them«  there  should  be  proof  of  some  fact  going  to  show,  that 
they  had,  inter  ««,  entered  into  a  new  agreement.  lb, 
•  27.  C  sued  out  an  attachment  against  the  goods  of  /,  which  was  returned, 
attached  as  per  schedule.  At  the  return  term,  L  appeared,  claimed 
the  goods,  and  pleaded,  they  were  not  the  property  of  J,  on  which 
issue  was  joined.  It  was  the  only  issue  in  the  cause.  At  the  trial, 
L  offered  J,  who  had  previously  been  discharged  under  the  bankrupt 
law  of  the  United  States,  as  a  witness,  to  disprove  the  property  in 
himself.  Held,  that  he  was  competent.  Lizardi,  et  a/.,  vs,  Cohen^ 
efal.,430. 

28.  The  witness  was  not  responsible  for  the  costs  of  the  suit;  and,  m  up- 

holding the  title  of  the  claimants,  was  testifying  against  his  own 
interest.    lb, 

29.  A  defendant,  in  an  attachment  cause,  returned  non  est,  being  called  by 

a  claimant,  as  a  witness,  to  prove  that  tlie  property  attached  did  not 
^long  to  the  witness,  who  made  no  objection  to  being  sworn,  not 
liable  for  costs,  nor  interested  in  the  event  of  the  suit,  even  if  he  was 
to  be  regarded  as  a  party  to  the  record,  that  fact  would  not  disqualify 
him  as  a  witness.    lb. 

30.  The  general  rule  is,  that  a  party  to  the  record,  is  not  a  competent  wit- 

ness, for  he  is  generally,  either  interested  in  the  object  of  the  suit,  or 
responsible  for  costs.    lb. 

31.  The  form  in  which  this  rule  of  exclusion  has  been  stated  by  the  courts, 

presupposes  that  it  is  subject  to  exceptions;  and  when  it  appears, 
that  the  party  proposed  to  be  examined,  is  not  responsible  for  the 
costs  of  the  suit,  and  has  no  interest  in  the  subject  of  dispute,  and  is 
*  willmg  to  be  sworn,  he  is  not  within  the  operation  of  the  general 
rule.    lb. 

32.  It  is  a  general  rule  of  evidence,  that  the  acts  «^  admissions  of  a  party 

on  the  record,  are  evidence,  although  he  be  out  trustee  for  another; 
but  this  rule  is  not  without  exceptions.    Dent,  adm^x,  vs.  Dent,  482. 

33.  In  an  action  against  an  administratrix,  her  admissions  made  before  let- 

ters of  administration  had  been  granted  to  her,  are  not  competent  to 
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charge  her  intestate 'a  estate.  They  were  destitute  f  an  essential 
requisite,  viz.,  interest  in  the  subject  matter  to  whi  .  they  related, 
at  the  time  they  were  made.  lb. 
34.  Courts  of  law  will  incidentally  enquire  into  the  validity  of  the  judg- 
ments of  special  jurisdictions,  whenever  such  enquiry  becomes 
necessary  in  the  exercise  of  their  ordinary  powers.  Jdoreland  vs. 
Bowling,  500. 
See  Arbitratiok  and  Award,  3. 

DsEDi — as  to  exemplifications  of  deeds  recorded — mode  of  acknow- 
ledgment—time of  recording — effect  of,  on  title— effect  of  clerk's 
endorsement. 
Practice  in  Chancery,  2,  3,-10,  11,-17, 18. 
Stamps. 

Will  and  Testament,  16,  17. 
EXCEPTIONS  IN  EQUITY. 
See  Practice  in  Chancert. 

EXECUTION. 

1.  Where  a  defendant  in  a  judgment  moTes  to  quash  a  ea-  sa,  issued 
against  him,  upon  the  ground  that  he  had  attached  the  debt  duo  by 
him  to  the  plaintiff  in  his  own  hands,  he  ought  to  show  that  the  at. 
tachment  was  regularly  levied  in  his  hands.  Baldwin,  U9e,  ^c,  ««• 
Wright  and  Kent,  241. 
3.  An  actual  attachment  laid  by  the  defendant  in  his  own  handa,  would 
be  decitive  against  his  liability  to  be  taken  in  execution  for  the 
same  debt,  and  the  pendency  of  the  attachment  would  furnish  a 
ground  for  quashing  the  ea.  «a.  until  it  be  decided.     76. 

3.  The  process  of  attachment  on  judgment,  under  the  act  of  I715,ch.  40, 

sec.  7,  is  considered  as  an  execution,  and  governed  by  the  same  prin- 
ciples.   Ih. 

4.  An  alias  attachment  cannot  be  sued  out  before  the  first  is  returned. 

The  second  writ  is  grounded  on  the  first,  and  the  return  thereof.  lb, 
5..  It  cannot  bo  assumbd  from  the  neglect  or  failure  of  a  sheriff  to  re- 
turn  an  attachment,  that  there  has  been  no  service  of  it,  and  unless 
such  fact  was  made  to  appear  to  the  court,  it  would  not  be  justified 
in  issuing  a  second  attachment.     76. 
6^  Where  the  return  of  a  sheriff  is  not  made  to  the  term  at  which  the 
process  is  returnable,  but  after  the  actual  sittings  of  the  court  were 
over,  at  a  day  in  vacation,  parties  objecting  to  it,  are  not  bound  to 
move  until  the  next  term.    Mortland  vs.  Bowling,  500. 
7..  A  sheriff  may  retain  B.fi.fa,  in  his  hands,  after  a  levy,  and  after  an  in- 
effectual effort  to  sell,  not  only  until  the  return  day  has  passed,  but 
until  several  terms  have  passed,  and  may  then  seU.    76. 

8.  It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  the/. /a.  and 

issue  a  vendi,  exponas;  or  to  allow  the  sheriff  to  continue  to  act  under 
the/. /a.    76. 

9.  On  a  motion  to  set  aside  a  sale  returned  under  a/. /a.,  it  is  the  ne- 

cessary and  uniform  practice,  to  examme  into  all  the  facts  by  parol 
or  other  proof,  and  not  regard  technical  estoppels.    76. 
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10.  The  act  of  1816,  chap.  129,  is  express,  that  notice  of  a  sale  under  a 
fi.fa.,  should  be  set  up  at  two  or  more  public  places  in  tlie  county, 
besides  the  court  house,  and  upon  failure  to  give  such  notice,  the  sale 
will  be  set  aside,  on  motion  made  in  due  time  when  the  writ  is  re- 
turned. Ih. 
See  Practice,  12  to  18. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  testator  devised  his  estate  to  his  children,  share  and  share 

alike,  but  declared,  that  if  his  son  should  elect  to  cany  on  the  busi- 
ness in  which  the  &ther  was  then  engaged,  he  should  have  for  that 
object  his- entire  estate,  and  in  that  event,  pay  his  brothers  and  sisters^ 
at  a  valuation  which  the  will  directed  to  be  made;  and  the  son  so 
elected,  and  took  the  estate,  all  the  debts  being  paid,  the  testamentary 
bond  of  the  executor  is  discharged.  EUicoU  vs.  Early  and  EllicoU,  439« 

2.  In  an  action  against  an  administratrix,  her  admiasions  made  before 

letters  of  administration  had  been  granted  to  her,  are  not  competent 
to  charge  her  intestate's  estate.    They  were  destitute  of  an  eeaen- 
tial  requisite,  viz.,  interest  in  the  subject  matter  to  which  they  re- 
lated, at  the  time  they  wero  made.     Z>en^  adm*x,  v$.  Dent,  483. 
See  Court  op  Chancery,  31. 
Limitation  op  Actions,  7. 
FEE  SIMPLE. 

•See  Will  and  Testament,  18  to  21. 
FIERI  FACIAS.    8u  Execution. 
FORGERY. 

See  Bills  of  Exchange  and  Promissory  Notes,  1. 
Bond,  3,  3. 

FRAUD. 

1.  In  an  action  by  an  administrator,  to  recover  the  value  of  goods  sold 
and  delivered  by  him,  where  the  issues  were  made  up  on  the  pleas  of 
non  a99umpnt,  and  payment,  the  defendant  proved  the  admiasion 
of  the  plaintiff  to  the  defendant,  that  there  was  no  necessity  for 
the  defendant  giving  his  notes  for  the  articles  purchased,  as  he,  the 
plaintiff,  would  give  the  defendant  credit  for  the  amount,  on  a  judg. 
ment  due  from  the  plaintiff's  intesUte  to  the  defendant.  There 
was  no  evidence  that  the  defendant  consented  to  the  arrangement. 
Held,  no  defence  to  the  action.  The  plaintiff  then  proved,  that  the 
judgment  in  question  had  been  assigned  by  the  defendant  prior  to 
the  sale ;  Held,  that  if  the  plaintiff  was  ignorant  of  the  assign, 
ment,  at  the  time  of  his  admission,  and  if  the  defendant,  at  the  same 
time,  concealed  the  fact  of  such  assignment  from  him,  it  was  a 
fraud  on  the  plaintiff.    McKee  V9.  Baden,  337. 

See  Bills  op  Exchange  and  Promusory  Notes,  1. 
Bond,  3,  3. 

GARNISHEE. 

See  Attachment  to  compel  Appearance. 
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GRANTS. 

See  Deeds. 

GUARANTY. 

].  In  an  action  upon  a  contract  to  indemnify  one  from  the  consequen- 
ces of  a  judgment  to  be  rendered  in  a  pending  suit,  and  which  suit 
was  referred  under  the  act  of  1785,  and  during  the  reference,  the 
person  to  be  indemnified  died,  the  defendant,  the  guarantor,  cannot 
impeach  the  validity  of  such  judgment  by  showing  the  death  of  the 
defendant  therein,  before  it  was  rendered  upon  the  award.  Turner 
V8.  Maddox,  190. 

GUARDIAN  AND  WARD. 

1.  By  the  act  of  1798,  ch.  101,  sub.  ch.  12,  sec.  1,  guardian's  bonds  are 
placed,  in  all  respects,  on  the  same  footing  with  bonds  given  by 
executors  and  administrators ;  and  by  the  act  of  1839,  ch.  24,  sec. 
1,  limitations  begin  to  run  from  the  passing  of  such  bonds.  State, 
use  of  Firey,  V9.  MlleVt  '335. 
'habendum  AND  PREMISES. 

£lee  Debd,  16, 17, 18, 19,  as  to  effect  of,  when  contradictory. 
HEIR  AT  LAW. 

See  Court  of  Chancery,  32,  36. 
HUSBAND  AND  WIFE. 
See  Marriage  Coktract. 

INDEHNITE  FAILURE  OF  ISSUE. 
See  Will  and  Testament,  18  to  21. 
INJUNCTION. 

1.  Where  the  consideration  of  a  contract  of  sale  wholly  fails,  the  ven. 

dor,  nor  his  assignees  who  stand  in  his  stead,  ought  not  to  be  allowed 
to  recover  the  purchase  money,  and  a  judgment  on  a  bond  for  it  will 
be  perpetually  enjoined.    Buchanan  et  aL,  va,  Lorman,  et  aU,  51. 

2.  When  the  person  of  the  defendant  is  in  Maryland,  though  the  land  in 

controversy  is  in  Virginia,  and  the  object  is  to  vacate  a  decree  of  a 
court  of  the  latter  State,  though  this  cannot  be  done,  yet  the  defen- 
dant seeking  to  enforce  such  decree,  may  b^  enjoined  from  accept- 
ing a  conveyance  of  lands  purchased  by  him  under  it,  or  if  he  has 
obtained  title  inequitably,  may  be  decreed  to  reconvey  the  same.  76. 

INSOLVENT  DEBTOR. 

See  Bankrupt. 
INSTRUCTIONS  TO  JURY. 

See  Practice. 

INSURANCE. 

1.  Where  there  is  a  formal  defect  in  the  preliminary  proofs  offered  by 
an  assured  to  the  underwriter,  which  could  have  been  supplied  had 
an  objection  been  made  by  the  underwriters  to  payment  on  that 
ground,  but  the  underwriter  put  his  refusal  to  pay  on  other  grounds, 
the  production  of  further  preliminary  proofs  will  be  considered  as 
waived.     Edwards  vs.  Tlu  Ballimore  Fire  Im.  Co.^  176. 
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2.  Where  the  answer  of  the  underwriter  stated,  that  the  proofii  were 

wholly  unsatisfactory  as  to  the  amount  of  the  loss;  that  all  respon- 
sibility was  denied  by  reason  of  a  material  concealment  as  to  the 
character  of  the  risk;  that  all  claim  had  been  forfeited  under  a  par- 
ticular article  of  the  policy,  and  he  also  reserved  all  objections  to 
recovery  in  any  form,  and  without  intending  to  waive  any  of  the 
rights  under  the  policy,  this  is  not  a  waiver  that  the  notice  of  the 
loss  by  fire  was  not  **forthwUh**  given,  and  a  particular  account  of 
the  loss  or  damage,  <<<u  xoonq/l^r  of  potn6<e,"  delivered  by  the  as- 
sured to  the  assurers,  in  conformity  to  the  article  in  the  policy,  un- 
der which  the  claim  was  alleged  to  be  forfeited.    Ih, 

3.  The  loss  took  place  in  November,  and  the  objection  was  made  in 

March;  notice  given,  or  an  account  of  loss  delivered,  in  March,  would 
not  have  been  a  compliance  with  the  policy.    Jh, 

4.  There  is  no  ground  for  the  implication  of  a  waiver  of  preliminary 

proof,  where  the  assured  could  not  have  supplied  the  proof,  nor  re- 
move the  objection  to  the  want  of  it,  if  the  objection  had  been  made. 
The  assured,  in  such  case,  can  sustain  no  injury  by  non-disclosure  : 
He  is  not  lulled  into  false  security,  nor  prejudiced  in  the  way  of 
fraud  or  surprize.    lb, 

5.  Neither  wiU  the  court  imply  a  waiver,  where  the  answer  of  the  un- 

derwriter gives  explicit  warning  and  annunciation  to  the  assured, 
that  he  designs  to  waive  nothing,  and  that  he  must  come  to  trial, 
fully  prepared  to  prove  every  thing  necessary  to  his  recovery.    lb, 

6.  The  terms,  **forthiBitkt*^  in  a  policy  of  insurance,  used  ui  connection 

with  giving  notice  to  the  underwriter  of  the  occurrence  of  a  loss  by 
fire — and  *'ai  $oon  tu  potaible^*  after  a  fire  occurs,  deliver  a  particular 
account  of  such  loss,  are  not  to  be  taken  literally,  but  mean  with 
due  diligence,  or  without  unnecessary  procrastination  or  delay,  un- 
der all  the  circumstances  of  the  case.    Jb, 

7.  In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the  as- 

sured; or  he  has  been  guilty  of  no  unnecessary  procrastination  or 
delay)  under  all  the  circumstances  of  such  cases,  are  questions  of 
fact,  to  be  determined  by  the  jury.    lb, 

8.  It  is  not  analog(>us  to  the  question  of  diligence  exacted  by  the  law, 

from  the  holder  of  a  dishonored  note  or  bill,  desirous  of  fixing  the 
liability  of  previous  parties  to  such  instruments.    lb, 

9.  A  policy  of  insurance,  executed  in  BalUmcre,  against  fire  on  merchan- 

dise in  a  house  at  F,  required  the  assured /orlAiri^,  to  give  notice  to 
the  underwriter  of  any  loss.  The  mail  left  Fon  Monday,  Wednes- 
day, and  Friday,  for  Baltimore.  The  fire  took  place  on  Fndtof  night, 
and  the  assured  did  not  give  notice  by  mail  on  Wednesday.  All  the 
circumstances  attending  the  condition  of  the  property,  and  the  efforts 
of  the  assured  to  collect,  and  preserve  it  in  its  damaged  state  were 
left  to  the  jury  to  determine,  whether  the  assured  was  not  so  occu- 
pied on  Tuesday,  in  doing  every  thing  in  his  power  for  the  safety  and 
protection  of  the  property,  as  to  show,  he  had  neither  time  nor  op- 
portunity to  put  the  notice  in  the  post  office,  in  season  for  the  mail 
of  that  day.     lb. 
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10.  Where  a  yessel  insured  was,  by  one  of  the  perils  insured  against, 

so  far  damaged,  that  under  all  the  circumstances  attending  her  sit- 
uation consequent  on  said  injury,  it  was  necessary,  in  (he  opinion 
of  the  jury  t  for  the  interest  of  all  concerned,  that  she  should  be  sold, 
and  that  under  such  necessity,  she  was,  in  good  faith,  sold  by  order 
of  a  court  of  admiralty,  decreeing  salvage,  the  assured  is  entitled 
to  recover  for  a  total  loss,  although  the  jury  may  find,  or  the  court 
be  of  opinion,  that  there  was  no  valid  abandonment  by  him.  Jdu- 
ttud  Sqfety  Ins.  Co.  vs.  Cohen,  45^ 

11.  If  there  be  an  urgent  necessity  for  the  sale  of  an  insured  vessel, 

damaged  by  the  perils  of  the  s^,  the  master,  as  agent,  both  of  the 
insured  and  underwriter,  has  a  right  to  sell  the  vessel,  and  such  sale 
constitutes  a  total  loss,  for  which  the  underwriters  are  responsible; 
and  if  the  jury  find  such  necessity,  there  is  no  obligation  on  the  part 
of  the  assured  to  abandon.    lb, 

INTEREST. 

1.  Where  interest  has  once  accrued,  it  becomes  a  debt,  and  there  is  no 
longer  any  objection  to  an  agreement  inter  partest  that  it  shall  be  con- 
sidered principal,  and  carry  interest.    Fitzhugh  et  al.,  vs.  JHePher- 
son,  adnCr  of  Neth,  408. 
See  Court  of  Chancery,  10. 
INTERLOCUTORY  ORDERS. 

See  Practice  ik  Court  of  Appeals,  8,  9, 10. 

JUDGMENT. 

1 .  In  an  action  upon  a  contract  to  indemnify  one  from  the  consequen- 

ces of  a  judgment  to  be  rendered  in  a  pending  suit,  and  which  suit 
was  referred  under  the  act  of  1785,  and  during  the  reference,  the 
person  to  be  indenmified  died,  the  defendant,  the  guarantor,  cannot 
impeach  the  validity  of  such  judgment  by  showing  the  death  of  the 
defendant  therein,  before  it  was  rendered  upon  the  award,  T\imer 
vs.  Maddox,  190. 

2.  Where  a  plaintiff  assigned  a  judgment  before  process  of  attachment 

was  sued  out  against  him  by  one  of  his  creditors,  the  attachinsr  oredi. 
tor,  though  defendant  in  the  judgment,  can  obtain  no  lien  under 
his  attachment  to  defeat  the  assignee.  Baldwin  vs.  Wright  and 
Kent,  241. 

3.  Courts  of  law  will  incidentally  enquire  into  the  validity  of  the  judg- 

ments of  special  jurisdictions,  whenever  such  enquiry  becomes 

necessary  in  the  exercise  of  their  ordinary  powers.    Savage  Man. 

Co.  vs.  Owings,  497. 
See  Court  of  Chancery,  6. 
JURISDICTION. 

1.  Under  the  4th  sec.  of  the  act  of  1835,  ch.  201,  in  cases  of  contract,  a 

verdict  under  one  hundred  dollars,  will  not  sustain  the  jurisdiction 

of  the  county  court.     Corner  vs.  Tuck,  248. 
3.  An  executor  who  had  paid  specific  legatees,  discovering  a  deficiency 

of  assets  to  pay  creditors,  and  a  consequent  overpayment  to  lega. 

68        V.3 
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tees,  cannot  maintain  an  action  at  law  to  recoTer  back  such  oyer- 
payment  from  a  partiealar  legatee.  A  court  of  law  cannot  take 
into  consideration,  as  a  court  of  equity  would  do,  the  mode  in  whick 
the  fbnds  might  have  been  applied.    Somervell  ve,  Somervell^  276. 

3.  The  jurisdiction  of  the  county  courts,  in  opening  roads,  is  not  exer- 
cised by  virtue  of  its  general  powers  as  a  court  of  common  law,  but 
by  virtue  of  a  special  delegation  of  power.  Savagt  Man.  Co,  v$. 
OwingSy  497. 

See  Attachbient  to  compel  Appearance,  3. 
Practice,  12  to  18. 
Principal  and  Surety,  3. 

JUSTICES  OF  THE  PEACE. 
See  Bond,  1. 

Practice,  12  to  18. 

LESSOR-LESSEE-LEASE. 

1.  A  lessee  cannot  set  up  any  claim  for  voluntarily  farming  land  in  a 

more  beneficial  manner  than  the  lease  required.    Bullitt  e«.  Jtfiw. 

grave,  31. 
3.  When  a  tenant  has  been  guilty  of  a  trespass  in  committing  waste 

upon  the  demised  premises,  evidence  of  better  than  ordinary  cultiva. 

tion  of  the  same  cannot  have  any  tendency  to  diminish  or  mitigate 

a  claim  for  damages  for  such  waste.    Jh. 
See  Stamps. 

LEX— Loa. 

See  Bankrupt,  1. 

Bills  of  Exchange,  8. 
LIEN. 

1.  Where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  to  make  no 

claim  against  one  of  two  principals  in  a  debt,  on  the  express  condi- 
tion, that  he  shall  retain  the  lien,  wiU  not  defeat  his  remedy  against 
the  fund.     Cross  et  a2.,  vs,  Cohen,  257. 

2.  The  design  of  the  acts  of  18S2, 1884, 1889,  was  to  continue  to  the  cre- 

ditor, who  has  been  obliged  to  have  recourse  to  this  process,  the  lien, 
which,  by  the  service  of  the  attachment,  he  had  on  the  property  attach- 

.  ed,  unless  the  debtor  will  give  other  and  better  security  tiian  that 
which  is  afforded  by  giving  bail.    Barr  vs.  Perry,  314. 

8u  Court  op  Chancery,  20,  27,  28,  29,  30. 
Dower,  1  to  4. 
UMITATION  OF  ACTIONS. 

1.  D,  the  father,  in  1798,  made  a  parol  gift  of  real  property  to  his  daugh- 
ter, as  a  marriage  endowment,  and  delivered  her  possession.  Her 
husband  in  1801,  became  a  bankrupt,  and  assigned  all  his  property  to 
D.  In  1806,  the  daughter  died,  leaving  three  infant  children.  In 
1818,  the  husband  died.  To  the  period  of  the  husband's  death,  D 
must  be  regarded  as  occupying  the  property  in  the  character  of  as- 
signee of  the  husband,  and  then,  for  the  first  time,  the  statute  of 
limitations  .was  put  in  motion  by  his  adverse  claim.  Dugan  etoL^vs, 
GUHngs  et  a/.,  138. 
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2.  In  the  year  1820,  one  of  the  daughters  came  of  age,  and  married 

in  1821.  In  1822,  another  daughter  married,  and  came  of  age  in 
1825.  The  son  died  unmarried.  The  bill  was  filed  in  1837,  before 
the  lapse  of  twenty  years  from  the  death  of  the  complainant's  father, 
the  bankrupt,  to  procure  a  conyeyance  of  the  house  and  lot,  and  an 
account  and  payment  of  the  rents  received  by  D,  since  the  death  of 
their  mother,  in  1806,  against  the  heirs  and  devisees,  and  executrix 
of  D,    Held,  that  in  the  application  of  the  statute  of  limitations : 

1.  That  aa  to  the  daughter  who  married  before  she  came  of  age, 
it  was  not  competent  for  her  to  avail  herself  of  any  other  dim- 
bility  than  that  of  infancy,  the  disability  which  existed  at  the 
time  her  cause  of  action  accrued. 

2.  A  party  is  protected  by  the  disability  which  exists  at  the  time 
his  right  of  action  ^r«t  accrued,  because  the  case  is  within  the 
express  terms  of  the  statute. 

3.  If  there  are  in  existence  several  disabilities,  at  the  time  the 
right  of  action  accrues,  the  statute  does  not  begin  to  run  until 
the  party  has  survived  them  all.    Ih, 

4.  The  operation  of  the  statute  cannot  be  prevented  by  cumula- 
tive disabilities.  If  subsequent  disabilities  were  to  be  regard- 
ed, the  right  of  action  might  be  saved  for  centuries.    Ih, 

5.  A  court  of  equity,  in  applying  the  statute  of  limitations  ana- 
logically, would  not  permit  the  claim  of  a  party  to  real  pro- 
perty to  be  afiected  by  any  devolution  of  time  short  of  that 
which  would  have  barred  him  at  law  in  an  action  of  eject- 
ment.   7&. 

6.  If  the  parties,  complainants  here,  could  have  recovered  their 
rents  from  Z>,  in  an  action  of  indehitatus  a8sump§itt  or  it  was 
a  case  of  concurrent  jurisdiction,  at  law  or  in  equity,  then  the 
act  of  limitations,  in  relation  to  personal  actions,  would  have 
been  a  bar  after  three  years,     lb. 

7.  The  rents  and  profits  in  this  case  could  not  have  been  recover, 
ed  at  law,  they  would  be  payable  only  upon  the  successful 
assertion  of  title  to  the  property,  and  as  the  contract  resting  in 
parol  would  have  been  void  at  law,  no  recovery  in  that  court 
could  have  been  obtained ;  the  doctrine  of  part  performance  is 
peculiar  to  the  chancery  courts,  and  is  not  regarded  at  law,  as 
taking  a  case  out  of  the  statute  of  frauds.  Hence  limitations 
are  no  bar  to  the  recovery  of  rents  and  profits  in  equity,  under 
the  circumstances  of  this  case,    lb* 

3.  In  1807,  G  conveyed  to  S  and  otherii  two  lots,  on  which  a  church  had 

then  lately  been  erected,  in  trust,  that  the  grantees  upon  being  re- 
imbursed all  sums  which  have  been,  or  may  hereafter  be  paid  and  ap- 
plied in  and  about  the  building  of  such  church,  release  to  such  person 
or  persons  as  shall  or  may  be  legally  authorised  to  receive  the  same, 
all  their  estate  in,  &c.,  hi  trust  for  the  said  church.  .4,  the  surviving 
grantee,  laid  out  a  large  sum  upon  the  building,  and  devised  the 
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debt  to  the  appellants,  who,  In  1837,  filed  a  bill  to  sell  the  lots  for 
repayment  of  their  claim,  against  the  yestrymen  of  the  church:  no 
person  had  been  authorised  to  receive  a  release  from  the  grantees. 
The  vestrymen  answered  the  bill,  assented  to  a  sale,  but  disclaimed 
knowledge  of  the  amount  of  j9's  expenditures.  Held  : 
1.  The  act  of  limitations  was  not  a  bar. 

3.  The  non-appointment  of  persons  to  receive  a  release,  could 
only  be  accounted  for  by  imparting  to  the  vestry  a  knowledge  of 
the  fact,  that  the  building  of  the  church  had  not  been  paid  for. 
5.  The  assent  of  the  appellees  was  a  waiver  of  the  objection,  that 
the  claim  was  a  stale  one,  and  abandoned  by  lapse  of  time. 
JllUnder  tt  al.,  vs.'Vesiry  Trinity  Churclh  166. 

4.  Where  one  and  the  same  person  is  both  cestui  que  trust  and  trustee, 

and  the  right  to  recover  rests  on  a  mere  equitable  implication  of  a 
lien,  not  recognised  at  law,  and  there  is  no  adverse  or  uninterrupted 
possession  relied  on  in  bar,  the  act  of  limitations  constitutes  no  de- 
fence,   lb. 

5.  To  entitle  a  party  to  the  benefit  of  the  act  of  limitations,  the  claim 

must  be  such  that,  if  exempted  from  that  plea,  it  could  be  recovered 
by  an  action  in  a  court  of  law.    lb. 

6.  The  act  of  limitations  to  be  available,  must  either  be  relied  on  by 

plea  or  answer.    lb. 

7.  By  the  act  of  1798,  ch.  101,  sub.  ch.  13,  sec.  I,  guardian's  bonds  are 

placed,  in  all  respects,  on  the  same  footing  with  bonds  given  by 
executors  and  administrators ;  and  by  the  act  of  1829,  ch.  24,  sec. 
],  limitations  begin  to  run  from  the  passing  of  such  bonds.    State f 
use  of  Fireyt  vs.  MHUVf  335. 
See  Pleading,  9. 

LIMITATIONS  OF  REAL  PROPERTY. 
See  Deed,  16. 

Will  akd  Testament,  5  to  10,-14,  15,-18  to  21. 
MARRIAGE  CONTRACT. 

1.  An  agreement  made  by  a  father  with  his  daughter,  in  contemplation 

of  her  marriage,  by  way  of  advancement,  and  as  a  marriage  endow- 
ment, followed  by  her  marriage  as  then  contemplated,  has  for  its 
support  a  valuable  consideration.  It  cannot  be  revoked  by  the  fa- 
ther. The  marriage  is  a  consideration  which  vests  the  interest  in 
the  donee  against  all  the  world.  The  daughter  is  regarded  as  a  pur- 
chaser, as  much  so,  as  if  she  had  paid  for  the  property  an  adequate 
pecuniary  consideration.    Dugan  et  al.,  vs.  Gittings  et  a2.,  138. 

2.  The  delivery  of  the  property  by  the  father  to  the  daughter,  under  such 

cireumstances,  in  pursuance  of  the  gift  and  fulfilment  of  the  con- 
dition on  which  it  was  to  attach,  withdraws  the  contract  from  the 
reach  of  the  statute  of  frauds.    lb. 

3.  Where  a  father  made  a  parol  gift  of  real  property  to  a  child,  in  con- 

templation of  marriage,  and  executed  the  same  by  delivery  of  pos- 
session, the  court  will  not  infer,  that  subsequently,  another  piece  of 
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property  was  substituted  by  consent,  the  conduct  of  the  father  to 
the  time  of  his  child's  death,  and  after  the  period  when  the  alleged 
substitution  was  supposed  to  have  been  made,  being  entirely  incon- 
sistent with  the  existence  of  such  consent.    Jb, 

MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE. 

1.  Taxes  levied  for  the  city  of  BaUimoref  on  real  estate,  prior  to  1840, 

ch.  63,  are  not  liens  on  the  land,  where  there  is  a  sufficiency  of 
personal  property  on  the  premises  taxed,  to  pay  the  same.  DaUam 
ti  al,,  vs.  Oliver's  Exc'rst  445. 

2.  The  act  of  1840,  chap.  163,  which  authorised  the  city  of  Baltimore  to 

provide,  by  ordinance,  for  the  prompt  collection  of  taxes  due  the 
city,  and  to  that  end,  may  and  shall  have  power  to  sell  real,  as  well 
as  personal  property,  will  not  be  so  construed,  as  to  have  a  retro- 
spective effect.    75. 
MERGER. 

See  Bills  of  Exchange,  &c.,  5,  6,  7. 
MONEY  HAD  AND  RECEIVED. 

See  Bills  of  Exchange  and  Promibsort  Notes. 

MORTGAGE-MORTGAGOR^MORTGAGEE. 

1.  Under  the  act  of  1844,  ch.  280,  a  mortgage,  without  a  covenant  to 
pay  the  debt  secured ;  a  lease  on  which  is  reserved  a  rent  in  money, 
or  in  specifics ;  an  assignment  of  property,  in  consideration  of  an 
annuity,  to  be  paid  by  the  grantee  for  the  life  of  the  grantor ;  an 
order  or  drafl  not  sold,  nor  intended  to  be  put  into  circulation,  but 
made  solely  to  obtain  possession  by  the  party  of  his  own  funds,  are 
not  required  to  be  stamped.    Burton^  et  aZ.,  V9,  The  State,  1. 

3.  A  mortgage  with  a  covenant,  to  pay  the  debt  secured ;  a  due  bill,  or 

written  acknowledgment  of  indebtedness  to  a  certain  extent ;  an 
account  stated,  signed  by  the  parties,  or  by  the  party  to  be  charged, 
as  evidence  of  debt,  are  required  to  be  stamped.    /6. 
See  Court  op  Chancery,  4,  39. 

Dower,  1  to  C. 

Trust — Trustee,  8,  9. 

NOTICE. 

See  Court  of  Chancery,  17. 
Evidence,  8. 
Execution,  9. 
OR,  CONSTRUED,   AND. 

See  Will  and  Testament,  19. 

PARTNERSHIP. 

1.  The  ground  on  which  partners,  after  a  dissolution,  can  sue  each 
other,  in  relation  to  what  had  been  partnership  funds  or  effects,  is, 
that  the  joint  interest  as  parthers  having  ceased,  a  new  contract  had 
been  made  between  the  parties,  in  their  individual,  as  distinct  from 
their  partnership  characters.     Riarl  »«,  Wilhelm,  356. 
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2.  The  joint  interest  can  only  be  terminated  by  an  agreement,  vetting 

a  separate  title  or  interest  in  the  thing,  to  which,  before  {that  time, 
there  had  been  a  joint  title,  and  the  rule  equally  applies  to  money, 
as  to  choees  in  action.    lb. 

3.  Property  which  belonged  to  three  partners,  cannot  become  the  sepa- 

rate property  of  two  of  them,  except  by  an  express  agreement  to 
that  effect.    /6. 

4.  In  every  case  in  which  property  has  been  held  by  partners,  it  is  neces- 

sary, to  enable  one  of  them  to  maintain  an  action  at  law  for  it, 
against  another,  to  show  a  final  settlement  of  the  partnership  con- 
cems,  and  a  distribution  of  the  property  to  the  party  claiming,  which, 
in  effect,  is  a  release  of  the  rights  of  the  other,    lb. 

5.  If  the  claim  be  for  money,  there  must  be  a  promise  to  pay  an  ascertain- 

ed sum.    lb, 

6.  It  is  not  necessary  that  a  witness  should  testify  to  a  positiye  promise. 

As  in  other  cases,  so  in  this,  what  is  sufficient  proof,  is  a  question 
for  the  jury,  and  the  fact  may  be  established  by  circumstances,  and 
just  and  fair  inferences  from  facts,  as  well  as  by  positive  testimony. 

lb. 

7.  But,  in  this  case,  where  two,  of  three  partners,  are  jointly  suing  the 

third,  before  it  can  be  established,  that  he  had  made  himself  respon. 
sible  to  them,  there  should  be  proof  of  some  fact  going  to  show,  that 
they  had,  inter  «e,  entered  into  a  new  agreement.    lb. 
PARTIES  IN  CHANCERY. 
See  Principal  and  Sdrbtt,  2. 

PATENTS. 
See  Dkbdh. 
Ejectment. 

PLEADING. 

1.  It  is  a  departure  in  pleading,  where  after  a  defendant  has  pleaded  per- 

formance of  the  condition  of  a  bond  generally,  and  the  plaintiff  has 
replied  a  breach  of  the  condition,  for  the  defendant  to  rejoin  the  in- 
solvency of  the  plaintiff,  and  transfer  of  his  right  of  action  to  a  trus- 
tee.    Burroughs  vs,  Clarke  et  a!.,  196. 

2.  Departure  in  pleading,  may  be  taken  advantage  of  by  general  de- 

murrer,   lb. 

3.  Whether  lands  may  be  declared  for,  or  recovered  by  their  reputed 

name,  qr.    Budd  vs,  Brooke,  et  al.,  198. 

4.  A  defendant  may  plead  a  pending  attachment  against  the  claim  of  th« 

plaintiff.    Baldwin  vs.  Wright  and  Kent,  241. 

5.  An  attachment  issued  without  any  return  of  service,  is  not  attended 

with  the  same  consequences.    lb, 

6.  The  account  filed  by  a  plaintiff,  with  a  count  in  his  declaration  for 

sundry  matters  and  things,  properly  chargeable  in  account,  is  not 
a  bill  of  particulars,  though  it  is  an  essential  part  of  such  count. 
Carter  vs.  Tuck,  248. 

7.  It  is  the  office  of  a  bill  of  particulars,  to  inform  the  defendant  what  is 

claimed  under  each  count  in  the  nar,  be  they  many,  or  few.    lb. 
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PLEADING—C^mHtiuetr. 

8.  When  the  plaintiff  declared  npon  a  single  bill  as  the  assignee  in  writ. 

ing  thereof,  and  the  defendant  pleaded,  that  he  was  a  minor  at  the 
period  of  the  execution  of  the  bill; — to  which  the  plaintiff  replied : 
ratification  after  fall  age; — on  which  replication  the  issue  was  made 
up;  the  defendant,  at  the  trial,  cannot  ask  an  instruction  to  the  jury, 
that  the  plaintiff  is  not  entitled  to  recoTer,  because  the  single  bill 
was  endorsed  in  blank  at  the  time  the  suit  was  brought,  and  the  as. 
signment  over  the  name  of  the  obligee,  only  written  at  the  bar,  after 
the  jury  had  been  empanelled.     CheiUy  et .  Taylor^  251 . 

9.  The  plea  of  limitations,  to  a  scire  facias  to  reyiye  a  judgment,  ought 

to  state  the  time  when  the  judgment  was  rendered,  otherwise  it  is 
defectiye  on  special  demurrer.     Beanes  vs»  Hamilton,  275. 

10.  The  plaintiff  in  attachment  need  not  file  a  declaration.    The  plea  of 

the  garnishee  is  to  the  writ  of  attachment,  and  the  business  of  the 
plea  is,  to  show  why  the  attachment  should  be  quashed.  Barr  vs. 
Perry,  314. 

11.  The  objection,  that  a  corporation  sues  by  a  wrong  name,  is  matter  of 

abatement,  and  cannot  be  taken  upon  the  trial  of  the  general  issue. 
Bank  of  Mehropolis  V8,  Orme,  443. 

PLEADINGS  IN  EQUITY. 

1.  The  act  of  limitations  to  be  available,  must  either  be  relied  on  by  plea 

or  answer.    JilUnder  et  al,,  vs.  The  Vestry  qf  Trinity  Chvrch,  166. 

2.  Defensire  arerments  in  an  answer,  not  responsiye  to  a  bill,  unsup- 

ported by  proof,  are  disreg^arded  at  the  hearing.  Fitshugh  et  al.,  vs. 
MePherson,  adm*r  qf  Mth,  408. 

3.  Upon  a  decree  pro  eof^f^o,  it  is  an  established  principle,  that  the  alle- 

gations of  the  bill  are  to  be  received  as  true,  as  to  those  parties 
against  whom  the  decree  passed.    lb. 

4.  Where  a  bill  charged,  that  a  complainant  was  entitled  to  the  mortgage 

debt,  with  interest  thereon,  this  averment  authorises  the  recovery  of 
the  debt,  with  either  simple  or  compound  interest,  as  appears  to  be 
just  upon  all  the  circumstances  of  the  case.    lb. 

POSSESSION. 

See  CouET  or  Chavcert,  17 — Constructive  Notice. 

PRACTICE. 

1.  An  agreement  of  facts  made,  and  filed  in  a  cause,  prior  to  its  first 
trial,  which  after  judgment  was  reversed  upon  appeal,  is  oompe- 
tent  evidence  upon  a  second  trial,  under  a  procedendo,  Merchants 
Bank  vs.  Marine  Bank,  96. 

2.  A  notice  entitled  in  another  cause  to  produce  books  in  evidence,  merely 

filed  in  this,  without  proof  of  service,  raises  no  inference  against  the 
party  to  whom  the  notice  is  addressed.  AUendtr  et  al.,  vs.  Vestry  of 
Trimiy  Chwrch,  166. 

3.  Under  the  act  of  1785,  ch.  80,  sect.  11,  the  courts  have  power  to  en- 

ter judgments  on  awards  returned  under  that  act,  notwithstanding 
the  death  of  either  of  the  parties  to  the  cause  referred.  Twmer  vs. 
Maddox,  190. 
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4.  Where  an  objection  is  made  to  the  admissibility  of  eyidence  in  i 

without  specification,  if  any  part  of  it  is  admissible  for  the  purpose 
for  which  it  was  offered,  it  is  not  error  in  the  court  to  oTemile  the 
objection,    fudd  V5.  Brooke  et  al.,  198. 

5.  Where  an  entire  prayer  is  good  in  part,  and  bad  in  part,  the  court 

is  not  bound  to  perform  the  duty  of  counsel,  analyze  the  subject 
matter  of  the  prayer,  admit  a  part,  and  reject  the  residue;  but  may 
content  itself,  in  granting,  or  rejectmg  the  same,  according  to  its 
merits,  as  presented  in  its  entirety.    Jb. 

6.  If  for  any  reason,  no  matter  whether  it  be  for  the  reason  assigned  or 

not,  the  testimony  objected  to,  be  inadmissible  for  the  purpose  for 
which  it  is  offered,  it  should  be  rejected  by  the  court.    lb. 

7.  The  refusal  of  a  prayer,  which  ought  not  to  hare  been  granted,  though 

made  upon  erroneous  constructions  of  the  evidence,  is  not  error  in 
the  county  court.    lb, 

8.  The  time  of  recording  a  deed,  is  sometimes  a  matter  to  be  determined 

by  the  court,  sometimes  a  question  to  be  submitted  to  tlie  finding  of 
a  jury.    Ih. 

9.  When  the  blank  is  filled  up,  it  becomes  an  assignment  in  writing 

by  the  party  who  endorsed  it  in  blank ;  and  though  the  assignment 
may  not  be  completed  until  the  time  of  trial,  it  is  regarded,  for  the 
purposes  of  the  suit,  as  having  been  made  when  the  instrument  was 
endorsed.     Ckefley  vm.  Taylor^  251. 

10.  When  the  plaintiff  declared  upon  a  single  bill  as  the  assignee  in  writing 

thereof,  and  the  defendant  pleaded,  that  he  was  a  minor  at  the  period 
of  the  execution  of  the  bill; — to  which  the  plaintiff  replied :  ratifica- 
tion after  full  age  ;^-on  which  replication  the  issue  was  made  up ;  the 
defendant,  at  the  trial,  eannot  ask  an  instruction  to  the  jury,  that  the 
plaintiff  is  not  entitled  to  recover,  because  the  single  bill  was  en- 
dorsed in  bl^uik  at  the  time  the  suit  was  brought,  and  the  assignment 
over  the  name  of  the  obligee,  only  written  at  the  bar,  after  the  jury 
had  been  empanelled.    lb. 

11.  Where  the  whole  proof  in  a  cause  was  oral,  and  the  jury,  in  its  con. 

sideration,  might  infer  title  either  in  the  plaintiff  or  defendant,  as 
they  should  happen  to  make  inferences  from  the  proof,  it  is  error  in 
the  county  court  to  consider  the  proof  as  establishing  only  one  view 
of  the  cause,  and  instruct  the  jury,  absolutely,  upon  that  hypothe. 
sis.  Such  a  course  decides  the  matter  in  controversy,  which  could 
alone,  from  the  evidence,  be  determined  by  the  jury,  Imiac  vs. 
Williams,  278. 

12.  Where  the  right  to  recover,  depended  upon  the  performance  of  work 

alleged  to  have  been  done,  of  which  proof  was  given,  it  is  error  in 
the  conrt  refusing  the  prayer  of  the  defendant,  that  the  plaintiff*  is 
not  entitled  to  recover,  to  add  an  instruction,  that  the  plaintiff  under 
the  proof  is  entitled  to  recover.  This  takes  the  fact  from  the  jury. 
Ramsburg  et  al.,  vs.  McCahany  341, 
12.  By  the  act  of  1791,  ch.  68,  an  appeal  is  given  from  the  judgment  of 
a  magistrate  to  the  next  county  court ;  but  such  appeal  shall  not 
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operate  as  a  stay  of  execution,  or  supersedeas  of  the  judgment,  un. 
less  an  appeal  bond  be  filed  at  the  time  of  taking  sueh  appeil. 
Brewer  and  Draper  vs.  Sniitht  299. 

13.  Under  this  act,  the  appeal  might  be  taken  at  any  time  after  the  ren- 

dition  of  the  judgment,  provided  it  be  taken  to  the  county  court  next 
thereafter,    Jb. 

14.  By  the  act  of  1818,  ch.  160,  appeals  not  taken  to  the  next  county 

court,  shall  not  be  dismissed;  unless  the  court  shall  be  satisfied,  that 
the  appellant  had  notice  of  the  judgment,  at  least  ten  days  before 
the  sitting  of  the  county  court.    lb. 

15.  The  sole  object  of  the  act  of  1825,  ch.  68,  was  to  proride  a  remedy, 

where  executions  on  magistrate's  judgments  had  been  levied  within 
fourteen  days  after  their  rendition;  and  in  cases  where  an  appeal 
had  been  taken,  and  appeal  bond  filed,  within  such  fourteen  days, 
it  was  to  operate  as  a  supersedeas  of  an  execution  levied.    Jb. 

16.  The  policy  of  the  acts  of  1818,  ch,  160,  and  1825,  ch.  68,  stated.  lb. 

17.  The  act  of  1829,  ch.  236,  proscribes  the  tenns,  conditions,  and  effect, 

of  appeals  from  magistrate's  judgments;  and  repeals,  except  in  the 
city  of  Baltimore,  the  provisions,  in  relation  to  such  appeals  in  the 
acts  of  1818  and  1825,  and  is  a  substitute  therefor.  It  was  not  de- 
signed to  repeal  any  part  of  the  act  of  1791.    lb. 

18.  The  7th  sec.  of  the  act  of  1831,  ch.  290,  is  declaratory  only,  and 

does  not  change  the  construction  of  the  act  of  1829.    lb. 

19.  It  is  the  province  of  the  court  to  determine,  whether  evidence  is  legally 

calculated  to  conduct  the  mind  of  a  jury  to  a  conclusion.  Morgan 
vs.  Bitxenberger,  350. 

20.  It  is  the  province  of  the  jury  to  determine,  the  sufficiency  or  insuffi. 

ciency  of  the  evidence  in  fact,  to  prove  the  affirmative  or  negative 
of  the  issue.     lb. 

21.  Payment  or  non-payment  of  the  purchase  money,  was,  in  this  ease,* 

exclusively  for  the  jary.     Jb. 

22.  Where  a  note  of  the  debtor  was  taken  for  a  debt,  and  the  creditor  af- 

terwards sues  him  upon  the  original  contract,  proof  that  the  note 
was  redelivered  to  the  debtor,  sufficiently  accounts  for  its  absence  at 
the  trial.     lb. 

23.  In  an  action  of  assuinpsit,  the  plaintiffs  proved,  that  they  and  defen- 

dant  were  partners ;  that  in  April  1841,  the  defendant  told  the  wit. 
ness,  that  two  or  three  days  before,  they  had  dissolved  partnership. 
In  March  1841,  there  was  a  balance  of  cash  to  the  credit  of  the 
firm ;  and  in  June  of  that  year,  it  was  drawn  out  by  the  defendant, 
he  urging,  as  a  reason  why  he  drew  it  out,  that  if  the  plaintiffk  got 
it,  he  did  not  know  whether  ho  could  ever  get  any  of  it  again ;  the 
plaintiffii  further  proved,  that  in  August  1842,  the  defendant  stated 
the  balance  of  the  money  in  bank,  in  March  1841,  belonged  to  the 
plaintiff's,  and  he  had  drawn  tlie  sum  of,  dec,  thereout,  by  check. 
Tlie  defendant  offered  no  proof;  Held  : 

69        V.3 
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1ft.  That  a  prayer  by  the  dofendant,  to  invtract  the  jaryt  that  the 
eyidAnce  was  not  sufficieot  to  enable  the  plaintiffa  to  recover, 
admitted,  as  proof,  all  the  facts  sworn  to,  and  all  rational  infer- 
ences deducible  from  such  facts.    Riarl  vs.  WUkelm^  356. 
34.  Where  a  rariety  of  prayers  were  submitted  to  the  court  by  the  plain- 
tiff and  defendant,  and  the  instruction  given  by  the  judge  to  the  jury, 
covered  the  whole  ground  of  controversy,  the  judgment  will  not  be 
reversed,  though  some  of  the  prayers  refused,  were  in  themselves 
correct.    JHutual  Sttfety  Insurance  Co,  vs,  Cohen,  459. 

25.  Upon  a  motion  in  arrest  of  judgment,  the  appellant  may  assign  other 

errors  than  those  which  are  to  be  found  in  the  record.  So  upon  a 
motion  to  quash  an  attachment.    Dickinson  vs,  BameSt  485. 

26.  Where  process  is  duly  returned,  the  party  affected  by  it  is  bound  to 

take  notice  of  the  proceeding;  and  in  proper  time,  and  while  the 
process  is  before  the  court,  move  for  any  order  or  judgment  in  rela- 
tion to  it.    Moreland  vs,  BowUng,  500. 

27.  Parties  have  a  day  in  court,  for  the  purpose  of  being  heard;  and  fail- 

ing to  avail  themselves  of  it,  they  must  thenceforth  submit  to  the  in- 
jury or  inconvenience  which  their  own  neglect  has  occasioned.    lb. 

28.  Where  the  return  of  a  sheriff  is  not  made  to  the  term  at  which  the 

process  is  returnable,  but  after  the  actual  sittings  of  the  court  were 
over,  at  a  day  in  vacation,  parties  objecting  to  it,  are  not  bound  to 
move  until  the  next  term.    Jb, 

29.  A  sheriff  may  retain  a  jS.  fa.  in  his  hands,  after  a  levy,  and  after  an  m- 

effectual  effort  to  sell,  not  only  until  the  return  day  has  passed,  but 
until  several  terms  have  passed,  and  may  then  sell.    lb, 

30.  It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  ihefi,fa,  and 

issue  a  vendi,  exponas;  or  to  allow  the  sheriff  to  continue  to  act  under 
the^./a.    Jb. 

31.  On  a  motion  to  set  aside  a  sale  returned  under  a  jl./a.,  it  is  the  ne- 

cessary and  uniform  practice,  to  examine  into  all  the  facts  by  parol 
or  other  proof,  and  not  regard  technical  estoppels. .  Jb, 

32.  The  act  of  1816,  chap.  129,  is  express,  that  notice  of  a  sale  under  a 

fi,fa.i  should  be  set  up  at  two  or  more  public  places  in  the  county, 
besides  the  court  house,  and  upon  failure  to  give  such  notice,  the  sale 
will  be  set  aside,  on  motion  made  in  due  time,  when  the  writ  is  re- 
turned,   lb, 

33.  A  defendant  may  plead  a  pending  attachment  against  the  claim  of 

the  plaintiff.    Baldmn  vs,  Wright  and  Kent,  241. 

34.  An  attachment  issued  Without  any  return  of  service,  is  not  attended 

with  the  same  consequences.     16. 

35.  The  overruling  a  motion  to  quash  an  attachment  is  not  the  subject 

of  an  appeal.     It  is  only  interlocutory  matter,     lb, 

36.  Where  a  judgment  has  been  entered  for  the  use  of  a  party  who  dis- 

claimed the  assignment  to  him,  the  defendant  may  move  the  court 
to  strike  out  the  use,  and  upon  proof  of  such  disclaimer,  the  court 
may  strike  it  out,     76. 
See  Attachment  to  compel  Appearance. 
Practice  in  Court  of  Appeals,  2,  3,  5. 
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PRACTICE  IN  CHANCERY. 

1.  A  creditor  of  a  distributee  in  chancery,  claim  in  gr  by  petition,  to  be 

paid  hit  debt  out  of  a  ftind  in  court  to  be  distributed,  most  show  him. 
self  remediless  at  law ;  or  that  he  has  some  lien  or  title  to  the  fhnd 
sought,  which  it  is  the  duty  of  a  court  of  equity  to  enforce.  Cte. 
gettt  adnCr  of  Beaneg,  vs.  Worihington,  Trustee,  83. 

2.  The  answer  of  the  widow  and  executrix  of  a  father,  who  had  made 

an  adYancement  to  his  child  of  a  first  marriage,  of  which  the  respon- 
dent had  no  personal  knowledge,  is  not  within  the  general  rule,  that 
it  can  only  be  disprored  as  an  answer  responsire  to  the  bill,  by  two 
witnesses,  or  by  one  witness  with  strong  corroboratfaig  circumstan- 
ces.   Dugan  et  al.,  vs,  GUtings  et  al.,  138. 

3.  An  answer  which  does  not  admit  the  allegations  in  a  bill,  puts  the  com- 

plainant on  proof  thereof,  and  leaYcs  him  to  sustain  them  as  they 
can.    Jb, 

4.  Primary  proof  in  equity,  stands  in  the  place  of  full  proof,  until  AiU 

proof  is  demanded.  Such  a  demand  dispenses  with  and  invalidates 
primary  proof.    ^^Hender  et  al,,  vs.  Vestry  of  TrinUy  Chwrch,  166. 

5.  A  defendant  may  plead  a  pending  attachment  against  the  claim  of  the 

plaintiff.    Baldwin  vs,  Wright  and  Kent,  241. 

6.  An  attachment  issued  without  any  return  of  service,  is  not  attended 

with  the  same  consequences.    lb, 
'7.  The  overruling  a  motion  to  quash  an  attachment  is  not  the  subject 
of  an  appeal.    It  is  only  interlocutory  matter,    lb, 

8.  Where  a  judgment  has  been  entered  for  the  use  of  a  party  who  dis- 

claimed the  assignment  to  him,  the  defendant  may  move  the  court 
to  strike  out  the  use,  and  upon  proof  of  such  disclaimer,  the  court 
may  strike  it  out.     75. 

9.  Where  a  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rule  fur- 

ther to  proceed  in  the  cause,  it  is  not  necessary  to  qualify  the  order 
of  dismissal,  by  saying  it  shall  be  without  prejudice  to  the  rights  of 
the  complainants.    Cross  el  al.,  vs.  Cohen,  257. 

10.  The  act'of  1832,  ch.  302,  sec.  5,  provides,  that  no  point  relatmg  to 

the  competency  of  wituesses,  or  admissibility  of  evidence,  shall  be 
raised  in  the  appellate  court,  unless  it  shall  plainly  appear  by  the  re- 
cord, that  such  point  had  been  raised  by  exceptions  filed  in  the  cause 
in  the  chancery  court.    lb. 

11.  The  incompetency  of  a  witness  is  not  now  noticed,  unless  objected  to 

by  exceptions.     lb. 

12.  It  is  an  universal  practice  in  chancery,  that  exceptions,  like  other 

formal  papers,  filed  in  a  cause,  must  be  signed  by  a  solicitor  of  the 
court.    lb. 

13.  The  return  by  an  officer,  before  whom  depositions  are  taken,  by  con- 

sent or  by  order  of  court,  that  objections  were  furnished  to  him  to 
bo  filed,  and  filed  in  a  cause,  is  not  filing  exceptions  in  the  court  of 
chancery,  in  compliance  with  the  act  of  1832,  ch.  302.    16. 

14.  The  reservation  of  all  legal  exceptions  usually  inserted  in  an  order  of 

the  court  of  chancery*  permitting  evidence  to  be  taken  in  a  cause, 
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does  not,  since  the  act  of  183S,  ch.  302,  authorise  the  Chancellor  to 
make  objections  at  the  hearing,  to  the  competency  of  a  witness. 
That  was  formerly  the  practice  of  the  court,  but  the  act  was  passed 
to  prevent  it.    /6. 

15.  Upon  a  bill  filed  by  husband  and  wife,  against  the  co-heirs  of  the 

wife,  to  procure  the  division  or  sale  of  their  father's  real  esUte,  of 
which  he  died  seized  and  intestate,  the  fact,  that  one  of  the  co-heira, 
defendants,  had  purchased  the  wife's  interest  from  her  husband,  and 
also  the  interest  of  the  other  heirs,  no  conveyance  having  been 
procured  from  the  wife,  in  the  mode  prescribed  by  law,  to  pass  the 
real  estate  of  the  ftvM  covert,  will  not  prevent  the  county  court 
from  issuing  a  commission,  and  directing  and  allowing  an  election 
to  be  made  by  the  parties  entitled,  according  to  the  act  regulating 
descents.     Chaniy  et  iix.,  tJ#.  Tipton  et  ttx.,  327. 

16.  After  an  election  is  made,  and  the  bonds  for  the  purchase  money  are 

about  to  be  given ;  or  if  the  election  shall  be  refused,  when  the  pro. 
oeeds  of  sale  are  about  to  be  distributed,  the  court  will  take  into  con. 
sideration  the  rights  of  the  purchaser,  and  adjust  the  details  of  the 
transaction  accordingly.     Jb, 

17.  Defensive  averments  in  an  answer,  not  responsive  to  a  bill,  unsup- 

ported by  proof,  are  disregarded  at  the  hearing.  FUskugh  et  al.,  vs. 
JHePherson,  adm'r  qf  Mth,  408. 

18.  Upon  a  decree  pro  confitao,  it  is  an  established  principle,  that  the  alle- 

gations of  the  bill  are  to  be  received  as  true,  as  to  those  parties 
against  whom  the  decree  passed.    lb. 
See  Practice  in  Court  op  Appeals,  7. 

PRACTICE  IN  COURT  OF  APPEALS. 

1.  When  a  party  offered  to  read  a  commission  to  take  testimony  and 

the  proceedings  under  it,  to  the  jury,  and  his  opponent  objected  to  all 
such  parte  of  it  as  went  to  establish  a  particular  fact;  and  the  county 
court  permitted  all  of  the  depositions  to  be  read,  to  which  the  defen- 
dant excepted,  this  court  will  not  consider  that  tribunal  as  deciding 
any  other  question  than  the  specific  one  raised.  BuUit  w.  Jlfif»- 
grave,  31, 

2.  It  was  the  duty  of  the  county  court,  as  no  other  objection  was  taken 

than  the  one  above  adverted  to,  to  permit  the  residue  of  the  evidence 
to  be  read  to  the  jury.    Jb, 

3.  It  is  not  the  duty  of  the  court  to  point  out  objections  to  the  admissi. 

bility  of  proof.     lb, 

4.  Since  the  act  of  1825,  ch.  117,  no  point  can  be  insisted  upon,  by  the 

appellant,  which  was  not  raised  by  the  court  below ;  and  this  court 
cannot  act  on  a  question  which  shall  not  appear  to  have  been  pre- 
sented to  the  county  court.     lb. 

5.  It  is  a  fatal  objection  to  a  prayer,  that  facts  are  assumed  in  it  which 

should  be  submitted  to  the  jury.    lb, 

6.  All  questions  necessarily  raised  by  a  prayer  in  the  county  court,  we 

must  presume  were  brought  to  the  attention  of  that  tribunal.     lb. 
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7.  Where  the  coart  determined  that  a  contract  ou^ht  to  be  rescinded,'  in 

a  case  where  there  was  no  legal  evidence  to  show  tlie  possossion  of 
the  vendee  or  its  duration,  or  whether  the  deterioration  of  the  pro. 
perty  proceeded  from  casualty  or  negligence,  nor  of  the  value  of  the 
rents  and  pro6t8,  they  neither  reversed  nor  affirmed  the  decree  of 
the  chancellor,  but  remanded  tho  cause  under  the  act  of  1832,  ch. 
302,  that  evidence  might  be  taken  on  those  subjects.  Buchanan  et 
aU,  t>s,  Lorman  et  aZ.,  51  • 

8.  Under  the  act  of  1830,  ch.  185,  sec.  1,  orders  or  decrees  passed  in  an 

equity  case,  previous  to  the  final  decree,  are  open  for  revision  in 
the  appellate  court  by  force  of  the  very  words  of  that  act.  Dugan 
et  oi.,  vs,  Gittings  et  a!.,  138. 

9.  The  act  of  1841,  ch.  11,  repeals  that  branch  of  the  Ist  sec.  of  the  act  of 

1830,  ch.  185,  which  denies  to  a  party  the  privilege  of  appealing  from 
any  decree  which  was  not  final  in  its  character,  and  restored  to  him 
the  right  of  an  immediate  appeal  from  the  particular  decrees  enume- 
rated in  that  section;  yet  it  leaves  in  force  the  other  branch  of  that 
section,  as  to  the  effect  of  an  appeal  from  a  final  decree  when 
taken.    lb. 

10.  The  act  of  1841,  ch.  11,  did  not  contemplate  a  total  repeal  of  the  act 
of  1830,  ch.  185.  It  repealed  only  that  portion  of  the  latter  act  which 
had  abridged  the  right  of  appeal.    lb. 

11.  Where  an  executrix  alleges  in  her  answer  that  she  has  received  the 

assets  of  her  testator,  as  shown  by  her  return  to  tlie  Orphans  court, 
which  she  is  prepared,  when  required,  to  produce,  this  is  not  an  ad- 
mission of  the  sufficiency  of  assets ;  and  as  the  complainants  fUled 
to  prove  such  sufficiency,  this  is  a  failure  on  their  part  to  establish, 
by  proof,  a  material  allegation  in  their  bill.  The  appellants,  the  de 
fendants  in  equity,  are  not  precluded  by  the  act  of  1832,  ch.  309, 
fVom  raising  that  question  in  this  court ;  and  under  that  act  the 
cause  is  therefore  remanded.     Ih» 

12.  The  overruling  a  motion  to  quash  an  attachment  is  not  the  subject  of 

an  appeal.  It  is  only  interlocutory  matter.  Baldwin  vs,  Wright  and 
Kent,  241. 

13.  The  decision  of  the  county  court,  permitting  the  garnishee  in  an  at- 

tachment cause,  to  file  pleas  in  bar,  and  to  the  merits,  is  not  the  sub. 
ject  matter  of  an  appeal.    Barr  vs.  Perry,  313. 

14.  Where  an  action  was  brought  on  the  administration  bond  of  L  BU  es- 

tate, for  the  use  of  /,  and  in  the  progress  of  the  cause,  the  plaintiff* 
asked  leave  to  strike  out  the  use,  and  enter  the  cause,  for  the  use  of 
the  administrator  de  bonis  non  of  L  B,  who  proposed  to  claun  an  un- 
administered  balance  of  money  in  the  hands  of  the  first  administra- 
tors, and  tendered  a  replication  to  that  effect;  the  county  court  over- 
ruled the  motion,  from  which  the  plaintiff*  entered  an  appeal  on  the 
record.  After  this,  the  plaintiff*  heing  called  to  join  in  demurrer 
with  the  defendant,  made  default,  and  a  non  suit  was  entered  against 
him.  Hbld,  that  an  appeal  did  not  lie.  State,  use  of  Boone,  vt. 
Bryan,  Exc*r  of  Bwch,  388. 
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15.  Upon  an  application  by  petition  to  the  county  court  to  open  a  road, 

a  commission  was  ordered,  and  the  court  adjudged  the  road  to  be 
opened.  Held,  that  an  appeal  did  not  lie  from  that  decision.  Sav- 
age Man,  Co,  vs.  Owings,  497. 

16.  Unless  by  express  provision  of  some  act  of  Assembly,  an  appeal  will 

not  lie  in  any  case  in  which  a  writ  of  error  would  not  lie.    lb. 

17.  A  writ  of  error  will  not  lie  to  a  court  Tested  with  special  jurisdic- 

tion, and  which  does  not  proceed  according  to  the  forms  of  the  com- 
mon law.    lb. 

PRESUMPTION  OF  LAW  AND  FACT. 

1.  The  court  will  not  direct  the  jury  to  presume  conyeyances  to  a  party 

or  his  heirs,  where  the  proof  of  possession,  on  which  the  presumption 
is  founded,  is  not  clear  and  sufficient,  both  as  to  the  character  of 
the  possession,  and  its  duration.    Budd  V8.  Brooke  et  at.,  198. 

2.  It  cannot  be  assumbd  from  the  neglect  or  failure  of  a  sheriff'  to  re- 

turn  an  attachment,  that  there  has  been  no  seryice  of  it,  and  unless 
such  fact  was  made  to  appear  to  the  court,  it  would  not  be  jtiatified 
in  issuing  a  second  attachment.  Baldwin  c«.  Wright  and  Kenit  34h 

See  Etidbnce,  11, 12. 
PRIMARY  PROOF. 

See  Evidence,  9. 

PRINCIPAL  AND  AGENT. 

I.  If  the  cashier  of  a  bank  promise  to  pay  a  debt  which  the  aorporation 
did  not  owe,  or  was  not  liable  to  pay,  or  should  admit  forged  bills  to 
be  genuine,  such  promise  or  admission  would  not  bind  the  bank,  on* 
less  it  had  authorised  or  adopted  the  act  Marine  Bank  vs.  MtrdumU 
BasUc,  96. 

See  Attornbt  at  Law. 

PRINCIPAL  AND  SURETY. 

1.  A  party  who  seeks  to  recover  in  equity  against  one  of  the  several  sure. 

ties,  in  a  trustee's  bond,  the  whole  amount  of  bis  claim  against  a 
defaulting  trustee,  must  not  only  prove  the  insolvency  of  the  princi. 
pal  in  the  bond,  but  of  all  the  other  co-securities.  Clagett,  adnCr 
of  Beanes,  vs.  Worihington,  Trustee,  83. 

2.  The  co-securities,  or  their  representatives,  should  be  parties  to  such 

a  proceeding.    Jb. 

3.  The  fact  that  a  surety  m  a  trustee's  bond,  is  also  a  distributee  of  the 

fund  in  his  hands,  will  not  authorize  another  distributee  to  require  a 
court  of  equity  to  apply  the  portion  of  the  fund  due  to  the  first  dis. 
tributee,  in  discbarge  of  his  obligation  as  surety,  where  the  trustee 
is  in  default.    The  remedy  for  non-performance  is  at  law.    /6. 
RECEIPT. 

See  Evidence,  23. 
RECISSION  OF  CONTRACTS. 

See  Court  or  Chancbrt,  4.--^ub-division,  5,  6,  ani  11. 
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REGISTRATION  OF  DEEDS. 

See  Deeds. 
REMAINDER— VESTED  AND  CONTINGENT. 

See  Will  and  Testament,  7  to  15,-18  to  21. 

RENTS  AND  PROFITS. 

See  Court  or  Chancery,  10. 

Limitation  of  Actions,  2,  sec.  6,  7. 

REVENUE  OF  THE  STATE. 

See  Constitutional  Law,  1. 
Stamps. 
^OADS. 

See  Jurisdiction,  3. 
RULE  IN  SHELLY'S  CASE. 

See  Will  and  Testam^t,  5. 
SHERIFF. 

See  Execution. 
SHIPS  AND  SHIPPING. 

1.  Tho  objects  intended  to  be  secared  by  the  act  of  Congnrees  of  18th 

Febni&jy  1793,  for  enrolling  and  licensing  ships  and  vessels  were, 
by  ezclnding  foreign  vessels  from  a  participation  in  the  commerce 
which  existed  between  the  States,  to  cherish  and  promote  the 
growth  of  oar  own  marine,  and  gaard,  as  far  as  possible,  the  reve. 
nne  from  the  frauds  and  abuses  to  which  it  would  be  otherwise  ex- 
posed.    Howell  vt.  The  State,  14. 

2.  The  American  ownership  of  a  vessel  and  her  national  character  is 

ascertained,  not  by  her  license,  bat  by  her  enrolment.  It  shows  that 
the  regular  proof  of  ownership  and  character  has  been  given,    lb. 

3.  The  license  authorises  the  owner  of  the  vessel  to  carry  on  the  coasting 

trade,  and  navigate  the  waters  of  the  United  Statef.    Ib» 

4.  There  is  no  incompatibility  between  the  law  taxing  the  interest  in 

a  vessel,  and  the  license  authorising  it  to  carry  on  the  coasting  trade. 
The  tax  docs  not  interfere  with  the  right  to  navigate.    lb, 

SLAVES. 

8u  Evidence,  19,  20— Gift  of. 

SMALL  DEBTS. 

See  Practice,  12  to  18. 

SOUCITOR  IN  CHANCERY. 
See  Attorney  at  Law. 

SPECIAL  JURISDICTION. 
See  Evidence,  24. 

Jurisdiction  and  Judgment. 
STAMPS. 

1.  Under  the  act  of  1844,  ch.  280,  the  bonds  of  trustees,  executors,  and 
administrators,  conditioned  for  the  faithful  performance  of  their  ofB. 
cial  duties,  are  not  required  to  be  stamped.  Burtont  et  al,  V9.  The 
State  t  ]. 
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2.  Neither  u  a  check  of  a  bank  in  this  State,  upon  a  bank  in  another 

State,  at  sight,  or  otherwise,  nor  a  certificate  of  deposite  given  by  a 
bank.    Ih, 

3.  The  terms,  <*bond8  and  obligations*'  in  that  act,  are  to  be  confined  to 

such  as  are  given  for  the  payment  of  money,     lb, 

4.  The  banks  of  this  State  are  secured  in  the  privilege  of  issuing  checks, 

bills  of  exchange,  and  certificates  of  deposite.    lb, 

5.  The  original  charters  of  the  "o/J  banksf**  as  they  are  termed,  will 

expire  on  the  10th  March  1846.    Jb. 

6.  Under  the  act  of  1844,  ch.  280,  a  mortgage,  without  a  covenant  to 

pay  the  debt  secured ;  a  lease  on  which  is  reserved  a  rent  in  money, 
or  in  specifics ;  an  assignment  of  property,  in  consideration  of  an 
annuity,  to  be  paid  by  the  grantee  for  the  life  of  the  grantor ;  an 
order  or  draft  not  sold,  nor  intended  to  be  put  into  circulation,  but 
made  solely  to  obtain  possession  by  the  party  of  his  own  funds,  are 
not  required  to  be  stamped.     lb. 

7.  A  mortgage  with  a  covenant,  to  pay  the  debt  secured ;  a  due  bill,  or 

written  acknowledgment  of  indebtedness  to  a  certain  extant ;  an 
account  stated,  signed  by  the  parties,  or  by  the  party  to  be  charged, 
as  evidence  of  debt,  are  required  to  be  stamped.    /6. 

STATUTE  OF  FRAUDS. 

1.  Performance  of  the  consideration,  and  change  of  possession  under  the 

contract,  are  the  two  ingredients,  which  when  combined,  have  al- 
ways been  regarded  as  relieving  a  parol  agreement  from  the  opera- 
tion of  the  statute  of  frauds.    Dugan  et  al.,  vt,  GitH/ngi  et  id,,  138. 

2.  B  sold  M  a  parcel  of  land,  executed  a  deed  of  bargain  and  sale  there- 

for, and  put  him  in  possession.  The  deed  contained  a  receipt  for 
the  purchase  money.  The  proof  showed,  that  Jtf,  at  time  of  sale, 
paid  part  of  purchase  money.  Shortly  ailer,  paid  another  part,  and 
gave  his  promissory  note  for  the  balance ;  before  the  note  fell  due, 
the  vendee  took  up  the  note,  by  his  own  order  on  F,  for  the  like 
sum.  This  order  F  refused  to  pay,  and  upon  the  fact  of  the  refusal 
being  communicated  to  M,  he  asked  B  to  hold  on  to  the  order,  that 
F  must  pay  it.  In  an  action  of  assumpsit,  to  recover  the  unpaid 
part  of  the  purchase  money ;  Held  :  That  the  claim  was  not  with- 
in the  statute  of  frauds.    Morgan  vs.  Biizenbsrger,  350. 

STATUTE  OF  UMITATIONS. 
Set  Limitation  op  Actions. 

SUPERSEDEAS. 

See  Practice,  12,  15. 

SUPREME  (X)URT  U.  S. 

1 .  The  decisions  of  the  Supreme  Court  of  the  United  States  on  consti. 
tutional  questions  are  conclusive.    Howell  vs.  The  State,  14. 
TAXES. 

1.  By  the  act  of  the  extra  session  of  1841,  ch.  23,  the  interest  or  pro- 
portion in  all  ships  or  other  vessels,  whether  in  port  or  out  of  port, 
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owned  by  persons  resident  of  the  State,  are  directed  to  be  yalued,  as 
other  property  Is  directed,  and  charged  according  to  such  valuation 
with  the  public  assessment  of  twenty  cents  in  every  hundred  dol- 
lars of  assessed  value.  Hrld  :  that  the  tax  was  a  constitutional 
and  valid  exercise  of  power  by  the  State.  Howell  m.  The  StatCt  14. 
3.  The  right  to  tax  is  an  incident  of  sovereignty,  and  is  co^^xtensive 
with  that  to  which  it  is  incident.  All  subjects  over  which  the  so- 
vereign power  of  the  State  extends,  are  objects  of  taxation,  but  those 
over  which  it  does  not  extend,  are  upon  the  soundest  principles  ex- 
empt from  taxation.    lb, 

3.  The  sovereignty  of  a  State  extends  to  every  thing  which  exists  by 

its  own  authority,  or  is  introduced  by  its  permission ;  but  it  does  not 
extend  to  those  means  which  are  employed  by  Congress,  to  carry 
into  execution  powers  conferred  on  that  body  by  the  people  of  the 
United  States.     lb, 

4.  Property  in  ships  and  vessels  was,  before  the  adoption  of  the  consti. 

tution  of  the  United  States,  embraced  by  the  taxing  power  of  the 
SUte.    lb, 

5.  The  power  of  taxation  extends  to  all  the  people  of  the  government, 

and  embraces  every  thing  which  may  be  fairly  considered  as  consti. 
tuting  a  part  of  the  mass  of  property  within  the  State.     lb, 

6.  The  interest  in  ships  and  vessels  is  private  property,  and  belonging 

to  a  citizen  of  Maryland^  living  within  her  territory,  subject  to  her 
jurisdiction,  protected  by  her  laws,  is  a  part  of  his  capital  in  trade ; 
and  like  other  property  the  subject  of  State  taxation.    lb, 

1.  Taxes  levied  for  the  city  of  Baltimoret  on  real  estate,  prior  to  1840, 
ch.  63,  are  not  liens  on  the  land,  where  there  is  a  sufficiency  of 
personal  property  on  the  premises  taxed,  to  pay  the  same.  DaUani 
et  al.y  V8,  Oliver^s  Exe'rs,  445. 

8.  The  act  of  1840,  chap.  163,  which  authorised  the  city  of  Baltimore  to 
provide,  by  ordinance,  for  the  prompt  collection  of  taxes  due  tlie 
city,  and  to  that  end,  may  and  shall  have  power  to  sell  real,  as  well 
as  personal  property,  will  not  be  so  construed,  as  to  have  a  retro- 
spective effect.    Jb, 

See  Stamps. 

TENANT  BY  THE  CURTESY. 

1.  The  husband  is  tenant  by  the  curtesy  of  the  equitable  inheritance  of 
his  wife.     Dugan  et  a/.,  vs.  Gitiings  et  a/.,  138. 

TIME. 

See  Covenant,  1. 

TRESPASS. 

See  Evidence,  1. 

TRUSTS— TRUSTEE. 

1.  A  sum  of  money  deposited  in  the  Court  of  chancery,  being  detained 

'  there  by  appeal,  it  was,  in  July  1836,  agreed,  that  by  and  with  the 

consent  of  the  Chancellor,  that  G  and  S  be  constituted  trustees,  to 
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receive  and  inveat  such  funds;  and  that  upon  the  final  hearing  of 
the  appeal,  the  trustees  should  pay  into  the  Court  of  chancery  the 
said  sum,  and  all  interest  and  profit  which  might  accrue  thereon, 
subject  to  the  order  and  decree  which  might  be  passed  on  said  ap. 
peal.  The  money  was  paid  to  the  trustees,  who  jointly  receipted 
therefor,  loaned  H  a  part  thereof,  which  was  repaid  in  about  twelve 
months,  and  immediately  thereafter  loaned  the  same  sum  to  7,  who 
amply  secured  the  same  by  mortgage.  The  mortgagee  paid  interest 
thereon  from  time  to  time  to  S,  one  of  the  trustees;  and  in  1841,  re. 
paid  him  the  entire  principal  sum,  when  he  released  the  mortgage. 
All  the  payments  to  S,  were  without  the  knowledge,  privity,  or  eon. 
sent  of  Gf  who  was  also  ignorant  of  the  release.  The  cause,  upon 
appeal,  was  decided  in  1838,  but  no  application  was  made  for  a  dis. 
tribution  of  the  fund,  by  those  entitled  to  it  by  the  decree  of  the 
Chancellor  and  appellate  court,  until  1843,  when  a  petition  was 
filed,  requiring  the  trustees  to  account.  It  then  appeared  that  <S  had 
misapplied  the  fund  received  from  T.  There  was  no  charge  of  fraud, 
collusion,  or  criminal  remissness  on  the  part  of  O,  Hbu>  :  that  the 
loan  to  T,  was  properly  and  regularly  made,  and  that  G,  as  co. 
trustee,  was  not  responsible  for  the  money  received  by  <S  from  T, 
and  misapplied.     Olenn  vs.  MeKinit  366. 

2.  A  trustee  is  answerable  for  the  default  of  his  co-trustee,  if,  with  a  know- 

ledge, that  the  trust  fund  is  in  a  course  of  abuse,  that  his  co.trustee 
is  making  an  improper  use  of  it,  he  remains  passive,  refuses  or  de. 
clines  to  interfere,     lb. 

3.  If  there  be  mal-practice,  fraud,  or  evil  dealing  between  co-trustees, 

then  the  one  shall  be  answerable  for  the  default  of  the  other.     lb. 

4.  If  judicial  trustees  are  to  be  made  responsible  for  the  acts  of  each 

other,  in  cases  where  trustees,  by  agreement,  would  not  be  so,  it 
must  be  by  virtue  of  a  bond,  taken  for  the  due  performance  of  their 
trusts,  and  where  one  stipulates  for  the  other,    lb, 

5.  Where  there  are  two  trustees,  and  one  of  them  is  in  default,  with- 

out  the  knowledge,  privity,  or  consent  of  the  other,  the  parties 
interested,  who  selected  the  defaulting  trustee,  shall  not  hold  the 
other,  innocent  one,  liable  for  the  defaulter's  acts,     lb, 

6.  Where  two  trustees  are  appointed  to  receive  and  invest  money,  and 

one  of  them  puts  it  into  the  hands  of  the  other  to  invest,  instead  of 
investing  it  with  his  associate,  and  the  latter  uses  the  money,  both 
are  answerable,    lb* 

7.  Where  money  was  paid  out  of  chancery,  by  agreement,  to  trustees,  to 

invest  and  make  interest  pending  an  appeal,  and  the  trustees,  upon 
the  determination  of  the  appeal,  were  to  bring  the  fund  and  interest 
again  into  court,  bqi,  in  the  meanwhile,  other  proceedings  were 
had  in  the  cause,  which  prevented  the  Chancellor  from  awarding 
a  distribution  of  the  fund,  until  these  also  were  disposed  of,  the  ob. 
vious  intent  of  the  parties  required,  that  the  investment,  for  the  sake 
of  interest,  should  continue  until  such  other  proceedings  wore  acted 
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upon,  and  it  was  not  the  duly,  nor  the  right  of  the  trustees,  to  pre- 
vent the  fund  from  yielding  interest,  while  the  court  had  not,  from 
any  cause,  the  power  of  distributing  it.     lb, 

8.  Upon  a  creditor's  bill,  for  the  payment  of  a  mortgage  and  other  debts, 

the  land  of  a  deceased  debtor,  was  decreed  to  be  sold  by  a  trustee 
appointed  for  that  object.  The  trustee  made  and  reported  a  sale. 
The  funds  raised  in  that  mode  being  insufficient,  a  contribution  was 
directed  to  be  levied  upon  the  devisees  of  the  debtor,  at  their  re- 
quest, for  the  balances  due  certain  specified  creditors,  which  was 
done,  and  the  accounts  stated,  both  with  the  trustee  and  devisees, 
confirmed.  After  this,  some  of  the  devisees  paid  their  contributions 
to  the  trustee,  who  wasted  that  part  of  the  funds,  and  died  insolvent. 
A  second  trustee  was  appointed,  who  collected  the  balance  of  the 
contributions.  Held  : — 
1st.  That  this  last  balance,  was  to  be  distributed  rateably  among 

the  specified  creditors  in  the  contribution  account. 
2nd.  That  the  first  trustee  had  no  authority,  either  under  the  origi- 
nal decree,  or  the  ratified  accounts,  to  receive  the  same. 
3rd.  That  the  claim  of  the  complainant,  who  obtained  the  decree, 
was  not  affected  by  such  payment  to  the  trustee,  although  the 
trustee  was  his  solicitor.  Neither  was  that  of  a  mortgagee  of 
the  land  decreed  to  be  sold,  though  it  included  that  belonging 
to  the  contributing  devisees.  Farmers  Bank  of  Maryland  vs. 
Mackall  and  Tilton,  447. 

9.  The  relation  of  a  solicitor  to  the  complainant  in  the  cause,  where  the 

former  is  appointed  a  trustee,  to  make  a  sale  by  decree,  becomes 
dormant  when  the  decree  is  obtained.  The  solicitor,  when  he  was 
appointed  trustee,  assumed  a  new  character.  Unauthorised  receipts 
of  money  by  the  trustee,  will  not  be  sanctioned  in  virtue  of  any 
supposed  relation  of  client  and  attorney.  Jb. 
See  Court  op  Chancery,  21  to  30. 
Will  akd  Testament,  4. 

USURY. 

Sec  Court  of  Chancery,  39. 

VENDITIONI  EXPONAS. 

See  EIxEcuTioN. 
VENDOR  AND  VENDEE. 

1.  Under  the  act  to  direct  descents,  the  alienee  of  an  heir,  in  the  cases 

therein  provided  for,  is  authorized  to  stand  in  the  place  of  his  ven- 
dor, as  to  the  right  of  election  or  distribution.  Chaney  et  ux.,  vt, 
Tipton  et  ux.,  327. 

2.  If  his  interest  or  claim  be  such  as  a  court  of  equity  will  specifically 

enforce,  the  remedy  must  be  sought  by  the  proper  process  of  the 
Chancery  court :  for  any  other  contract  in  relation  to  land,  the  or. 
dinary  remedies  at  law,  or  in  equity,  as  the  case  may  require,  will 
be  open  to  the  party  entitled.     lb. 
See  Court  of  Chancery,  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11. 
E.  S.  Buchanan,  et  al.,  vs.  A.  Lorman,  et  al.,  51,  52. 
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VESTRIES. 

See  Church  Property. 

VOID. 

See  Arbitration  and  Award,  6. 
Will  and  Testament,  18  to  21. 
WAIVER. 

See  Court  of  Chancery,  30. 
WILL  AND  TESTAMENT. 

1.  B  devised  to  M:  ^'my  dwelling,  and  all  the  grounds,  land,  &c.,  attached 

thereto,  to  hold  during  the  life  of  my  brother  C,  for  the  use  of  mj 
said  brother  during  his  natural  life ;  and  after  his  death,  I  devise  the 
same  to  M,  to  hold  in  trust  for  the  use  of  P,  the  grandson  of  my  bro- 
tber  C;  and  in  case  the  said  P  should  have  issue  of  his  body,  ZatD- 
fuUy  begotten,  then  I  will  and  devise  the  same  to  P  in  fee ;  bat  in 
the  event  of  his  dying  without  such  issue,  I  will  that  the  same  be 
sold  by  my  executor,  and  the  proceeds  thereof,  I  devise  as  follows : 
one-half  ihenof  io  my  nephew,  H,  and  the  other  half  to  Jf,  to  hold 
during  the  life  of  my  sister,  in  trust  for  her  sole  use ;  and  at  her 
death,  the  principal  to  be  equally  divided  among  her  children.** 
The  testator  also  devised  to  M,  in  trust  for  the  use  of  P,  one-fourth 
part  of  the  proceeds  of  the  residue  of  his  property,  real,  personal  and 
mixed,  directed  by  his  will  to  be  sold ;  and  also  one-fourth  part  of 
his  debts,  requesting  the  trustee,  JIf,  to  invest  the  same,  and  apply 
the  interest  thereof  to  the  use  of  P,  and  in  case  he  should  hate 
issue  of  his  body,  lawfully  begotten,  then  the  investments  to  be 
made  over  to  P;  and  in  the  event  of  his  dying  without  issue  of  his 
body,  lawfully  begotten,  then  one-third  part  thereof  to  H;  one.third 
part  to  C;  and  one-third  part  to  M,  in  trust  for  his  sister,  as 
before.    Held; 

2.  The  intention  of  the  testator  is  apparent,  that  the  one-third  part  of 

the  debts  and  residue  of  his  estate,  devised  in  trust  for  his  sister, 
should  vest  in  his  trustee,  at  the  same  time  and  upon  the  same  con. 
tingencies  with  the  moiety  of  the  proceeds  of  sale  of  the  real  estate, 
mentioned  in  the  first  clause  above  recited.  .  Clagett,  admW  of 
Beanes,  et .  Magruder,  Trustee,  83. 

3.  The  correct  interpretation  of  the  bequest,  in  relation  to  the  debts  and 

residue,  depends  upon  the  true  construction  of  the  devise  of  the  real 
estate,     lb. 

4.  A  trust  estate  for  life  is  in  the  first  instaace  given  to  P.     lb, 

5.  There  is  no  limitation  over  of  the  property  devised,  (conceding  that 

the  life  estate  had  been  unincumbered  by  the  trust,)  to  the  heirs* 
or  issue  of  the  body  of  P,  so  as  to  let  in  the  operation  of  the  rule  in 
Shelly*s  case.     Jb, 

6.  The  limitation  over,  after  the  trust  estate  to  P,  for  life,  is  to  himself 

in  the  event  of  his  having  issue,     lb. 

7.  The  limitations  over  to  H,  and  the  sister  of  the  testator,  were  not  made 

dependent  upon  P*s  fee,  or  to  take  effect  upon  its  termination,  by 
the  happening  of  a  contingency  provided  by  the  testator,  for  its  du. 
ration.     lb. 
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8.  The  vesting  of  the  fee  in  P,  by  his  having  children,  put  an  end  to 

the  limitation  over,  to  H  and  the  sister  of  the  testator,  and  left  the 
estate  of  P  absolnte.    lb, 

9.  The  limitation  over  in  their  favor  was  not  intended  to  follow  the  fee, 

and  to  vest  and  be  enjoyed  only  after  its  investiture,  and  contingent 
determination,  but  was  intended  as  a  substitute  for  the  fee,  in  case 
of  its  never  coming  into  being,  according  to  the  contingency  pro- 
vided for  its  creation.     lb. 

10.  The  limitation  in  fee  to  P,  cannot  operate  as  a  vested  remainder,  as 

its  coming  into  existence,  or  vesting,  depends  on  a  contingency 
which  may  never  happen,  to  wit,  his  having  lawful  issue.    lb. 

11.  It  is  good  as  a  contingent  remainder,  because  of  the  previously  given 

particular  estate  for  life,  on  which  it  depends,  and  which  supports 
it.  The  happening  of  the  contingency  terminates  the  life  estate  in 
P,  and  creates  a  fee  in  its  stead.     lb. 

12.  The  non-occurrence  of  the  contingency,  and  natural  termination  of 

the  particular  estate  for  life,  by  the  death  of  P,  gives  efiect  to  the 
substituted  contingent  remainder  in  fee,  in  favor  of  Jf,  and  the  sister 
of  the  testator.     lb. 

13.  The  vesting  of  the  contingent  remainder  in  fee  to  P,  depending  on 

the  contingent  termination  of  his  life  estate,  by  his  hamng  issue; 
whilst  the  substituted  contingent  remainder,  in  favor  of  H  and  the 
sister,  can  only  take  effect,  or  vest  by  the  death  of  P,  without  having 
had  lawful  issue.     lb. 

14.  This  kind  of  alternative  limitation  is  termed,  a  contingency  with  a 

double  aspect,     lb. 

15.  Where  a  testator  intended  that  certain  limitations  over,  both  as  to  the 

realty  and  personalty,  should  take  effect  at  the  same  time,  and  upon 
the  same  contingencies,  this  court  having  said,  that  the  failure  of 
i§$ue,  as  to  the  realty,  meant  without  ever  having  had  i«si/e,  cannot 
hesitate  to  give  the  same  construction  to  the  same  words  in  the 
limitation  over,  as  to  the  personalty.    lb. 

16.  An  exemplified  copy  of  a  will,  made  in  another  State,  admitted  to 

probai  there,  and  certified  from  the  records  of  such  State,  devising 
lands  in  Maryland,  is  not  evidence  of  title  in  the  devisee  here.  Budd 
vs.  Brooke,  et  al.,  198. 

17.  Of  wills  of  land  in  Maryland,  our  own  courts  only,  are  authorised  to 

take  probai.    lb. 

18.  A  testator  devised  to  his  son  D,  his  heirs  and  assigns,  forever,  pro- 

vided he  shall  attain  the  age  of  twenty-one  years,  or  die  leaving 
issue;  but  in  case  my  eon  shall  die  without  issue,  or  before  he  arrives 
at  the  age  of  twenty-one,  then  I  give  and  devise  to  my  daughters,  for 
life,  or  until  their  marriage,  &c.  D  lived  to  be  twenty-one  years  of 
age,  and  died  intestate,  and  without  issue.  Held,  that  by  his  arrival 
at  the  age  of  twenty-one  years,  the  property  devised  to  him,  became 
a  vested  estate.     WatHns  and  w\fe,  vs.  Stars  et  al.,  492. 

19.  That  the  word  or,  in  the  second  clause  of  the  devise,  is  to  be  construed 

copulatively,  and;  and  that,  thereby,  the  condition  on  which  the  lim- 
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iUtion  over  to  the  daughters  was  made  to  depend,  became  a  cooditkm 
of  definite  failure  of  issue.  lb. 
do.  In  thb  State,  a  limitation  oyer  of  land  to  devisee,  for  life,  after  an 
indefinite  failure  of  issue  of  a  prior  derisee,  does  not  convert  the 
indefinite,  into  a  definite  failure  of  issue.  Ih, 
21.  Where  there  was  devise  of  an  estate  in  fee,  with  a  limitation  over, 
after  a  dying  without  issue,  it  was  formerly  converted  into  an  estate 
tail,  and  the  limitations  over,  operated  by  way  of  remainder.  The 
act  of  descents  now  converts  that  estate  tail,  into  an  estate  in  fee. 

Ih. 
See  Bond,  4. 
WITNESS. 

8u  Etidcncb. 
WRIT  OF  ERROR. 

See  Practice  im  Court  of  ArpEALt. 
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